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COMmNCINO  IN 

EASTER  TERM,  6  VICT.    1843. 


Yanderplank  v.  Kino. 


1843:  May  3,  5»  6»  8  and  II. 

DeiiM  to  A.|  tha  daogfator  of  the  tastator,  for  Hfe,  and  after  her  decease  to  all  and 
erery  the  child  or  children  of  A.,  male  or  female,  begotten  or  to  be  begotten,  and' 
their  aangna,  for  their  reapective  Uvea;  and  after  the  decease  and  respective 
deceases  of  snch  child  or  children  of  A.,  to  all  and  every  the  child  or  children  of  alt 
and  every  snch  child  or  children  of  A.,  male  or  female,  to  be  begotten,  and  the  heirs 
of  hisy  her,  and  their  respective  body  and  bodies,  as  tenants  in  common ;  and  in 
case  of  the  death  of  any  of  the  said  children  of  snch  child  or  children  of  A.,  and 
failure  of  issne  of  his,  her,  or  their  body  or  bodies  respectively,  then  as  well  the 
original  as  the  accrued  share  of  such  of  them  so  dying  without  issue  to  go  to  the 
Borvivon  and  survivor,  othen  or  other  of  them,  as  tenants  in  common,  if  more  than 
one ;  and  for  default  of  snch  issue,  over.  A.  had  three  children  bom  in  the  lifetime 
of  the  testator,  and  living  at  his  decease,  and  one  bom  after  the  testator's  death. 
One  of  the  three  bom  in  his  lifetime  died  during  the  life  of  A.,  without  issne : — 
Held, 

That  the  children  of  A.  took  as  tenants  in  common,  and  not  as  joint  tenants. 

That»  inasmuch  as  the  children  of  the  after-bom  child  of  A.  could  not  take  as  pur* 
cbaseni  the  deviw  woold  be  supported  according  to  the  rule  of  cy  pres  or  approxi* 
mation,  by  giving  an  estate  tail  to  the  after-bom  child  of  A. 

Hiat  the  rule  of  cy  pros,  being  an  .arbitrary  principle  of  construction,  introduced  to 
tSoet  the  intention  of  a  testator  in  the  exigency  of  a  particular  case,  was  not  to  be 
applied,  exoept  when  the  necessity  of  the  case  required  it ;  and  that  therefore,  al- 
though tha  devise  was  to  the  chiUiren  of  A.  aa  a  class,  the  children  of  A.  bom  in 
the  testator's  lifetiaie  would  take  estates  for  life,  and  the  estates  devised  to  tha 
children  of  the  after-bom  child  would  alone  be  altered. 
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y-'-^ 


•  • 


That  crofls-remainders  were  to  be  impliodl^tVeenthe  children  of  A.,  and  thenfore  that 
the  three  children  of  A.  who  Bixnn{od  ^pA^  issue  took,  aceording  to  their  respective 
estates,  the  share  of  the  chil^tif  *i^*  wlio  died  without  issue ;  and  that  the  inequality 
among  the  devisees,  someC  d^.tbem  being  tenants  in  tail,  and  othen  tenants  for  life 
with  remainder  to  tJieir'isEKkeAn  tail,  was  no  objection  to  the  implication  of  cross- 
remaindexs  among«t£epil  * 


^.  ^jtCtt^RD  HanwelL,  by  his  will,  dated  in  1792,  devised 
[•2J  aU'Jiis  freehold  messuages,  closes,  meadows,  •tithes,  rents, 
..•\  •.•llereditaments,  and  real  estates,  situate  in  the  town  fields, 
.^•.  and*  parishes  of  Long  Buckley,  Walfoitl,  Guilsborough,  and 
'elsewhere,  hi  Great  Britain,  not  thereinbefore  otherwise  disposed 
of,  unto  his  daughter,  Jane  King,  and  to  her  assigns,  for  and 
during  her  life,  without  impeachment  of  waste;  and  from  and 
after  any  determination  of  that  estate  in  her  lifetime,  to  the  use 
of  trustees  and  their  heirs,  to  preserve  the  contingent  uses  and 
and  estates  thereinafter  limited ;  and  from  and  immediately 
after  her  decease,  to  the  use  of  all  and  every  the  child  or  children 
of  the  body  of  his  said  daughter  Jane  King,  whether  male  or 
female,  lawfully  begotten  or  to  be  begotten,  and  of  his,  her,  and 
their  respective  assigns,  for  and  during  his,  her,  and  their 
respective  life  and  lives ;  and  from  and  after  any  determination 
of  that  estate  in  the  lifetime  of  the  said  child  or  children  of  his 
said  daughter,  to  the  use  of  the  same  trustees,  to  preserve,  &c.  \ 
and  from  and  after  the  decease  of  any  such  child  or  children  of 
the  body  of  his  said  daughter  Jane  King,  and  the  respective 
deceases  of  all  and  every  such  child  or  children,  and  as  they 
should  severally  and  respectively  depart  this  life,  to  the  use  and 
behoof  of  all  and  every  the  child  or  children  of  the  body  and 
bodies  of  all  and  every  such  child  or  children  of  his  said 
daughter  Jane  King,  whether  male  or  female,  lawfully  to  be 
begotten,  and  the  heirs  of  his,  her,  and  their  respective  body 
and  bodies,  such  children  to  take  in  equal  shares  as  tenants  in 
common,  and  not  as  joint  tenants.  And  in  case  of  the  death  of 
any  of  the  said  children  of  such  child  or  children  of  his  saicl 
daughter  Jane  King,  and  failure  of  issue  of  his,  her,  or  their 
body  or  bodies  respectively,  then  the  testator  devised  and 
bequeathed  as  well  the  original  part  or  share  of  each  of  them  4so 
dying,  and  of  whom  there  should  be  a  failure  of  issue  as  afore- 
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^id,  as  also  such  other  part  or  share  as  should  have  vested  in 
him  or  her  or  his  or  her  issue  by  way  of  survivorship  or 
accruer  upon  the  death  and  failure  of  issue  'of  any  other  ['3] 
or  others  of  the  said  children,  unto  the  survivors  and 
survivor  or  others  or  other  of  them,  such  survivors  or  other 
children  to  take  as  tenants  in  common  and  not  as  joint  tenants. 
And  in  case  all  such  children  of  such  child  or  children  of  his 
said  daughter  Jane  King,  but  one,  should  die  without  issue,  or 
in  case  there  should  be  only  one  such  child,  then  the  testator 
devised  and  bequeathed  the  same  unto  such  only  child,  and  the 
heirs  of  his  or  her  body:  and  for  default  of  such  issue,  he 
devised  all  the  said  freehold  messuages,  closes,  meadows,  tithes, 
rents,  hereditaments,  and  real  estate  unto  his  grandson  William 
Han  well  Lucas  and  his  assigns  for  his  life,  without  impeachment 
of  waste,  with  remainder  to  the  use  of  all  and  every  the  child  or 
children  of  his  said  grandson,  whether  male  or  female,  lawfully 
to  be  begotten,  and  the  heirs  of  his,  her,  and  their  respective 
body  and  bodies,  in  equal  shares.  And  in  case  of  the  death  of 
any  of  the  said  children,  and  failure  of  issue  of  his,  her,  and 
their  body  or  bodies  respectively,  then  the  share  or  shares  which 
should  so  fail  to  go  to  the  survivors  of  such  children  as  tenants 
in  common,  if  more  than  one  ;  and  for  default  of  such  issue,  the 
testator  devised  two  third  parts  of  the  said  hereditaments  and 
real  estate  unto  his  two  sisters,  Sarah  and  Elizabeth,  severally, 
and  to  their  several  heirs  and  assigns,  and  the  remaining  third 
part  unto  his  nephews  and  nieces  therein  named,  equally,  as 
tenants  in  common. 

The  testator  died  in  1792. 

At  the  time  of  the  death  of  the  testator,  his  daughter  Jane  King 
was  Uving,  and  had  three  children :  Elizabeth,  bom  in  1785 ; 
John,  born  1787;  and  Jane,  bom  in  1790:  William  Hanwell 
Lucas,  the  son  of  a  deceased  daughter  of  the  testator,  and  John, 
the  son  of  the  daughter  of  Jane  King,  were  his  co-heirs. 

*In  1793,  after  the  death  of  the  testator,  Matilda,  another  [M] 
child  of  his  daughter  Jane  King,  was  bora. 

The  testator's  daughter  Jane  King  died  in  Febmary,  1831. 

Of  the  four  children  of  Jane  King,  Jane  died  in  1799,  without 
having  been  married :  Elizabeth,  in  1821,  married  Samuel  Van- 
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derplank,  and  died  in  1824,  leaving  the  plaintiff  Elizabeth  Jane 
y anderplank,  bom  in  1822,  her  only  daughter  surviving :  John 
married  in  1813,  and  had  three  daughters,  bom  in  1814, 1815, 
and  1817,  respectively ;  and  Matilda  married  in  1819,  and  had 
three  children,  bom  in  1822,  1823,  and  1826,  respectively. 

William  Hanwell  Lucas  died  in  1810,  having  devised  his  real 
estate  upon  tmst  for  his  wife  for  life,  with  remainder  to  his  chil- 
dren, remainder  to  the  right  heirs  of  his  father.  The  widow 
afterwards  married  D.  Bishopp.  The  heir-at-law  of  his  father 
was  T.  F.  Lucas,  who  became  bankmpt. 

After  the  death  of  Jane  King,  John  King,  her  son,  entered  into 
the  receipt  of  the  rents  and  profits  of  the  estate.  The  bill  was 
filed  in  1836  by  Elizabeth  Jane  Vanderplank,  the  infant  daugh- 
ter of  the  daughter  Elizabeth,  against  the  said  John  King,  who 
was  the  surviving  co-heir  of  the  testator, — the  devisees  of  the 
deceased  co-heir,  William  Hanwell  Lucas, — the  daughter  Matil- 
da, and  her  three  children,  and  Samuel  Vanderplank.  The  bill 
suggested  that  John  King  had  brought  an  ejectment  against 
Samuel  Vanderplank,  who  was  the  plaintiff's  natural  guardian^ 
and  was  in  the  occupation  of  part  of  the  premises ;  that  Samuel 
Vanderplank  would  have  no  defence  to  the  action,  inasmuch  as 
he  had  for  several  years  paid  rent  to  John  King  in  respect 
[*5]  of  the  premises ;  *and  that  as  to  the  plaintifi^s  share  of  the 
estate,  John  King  must  be  deemed  and  treated  as  having 
entered  thereon  in  the  character  of  guardian  and  trustee  for  the 
plaintiff.(a)  The  bill  prayed  that  John  King  might  be  ordered 
to  account  to  the  plaintiff  for  one-third  of  the  rents  and  profits  of 
the  estates  received  by  him  since  the  death  of  Jane  King,  his 
mother,  including  the  produce  of  timber  felled,  and  that  one- 
third  of  the  future  rents  and  profits  might  be  secured  for  the 
plaintiff's  use  ;  that  if  there  was  any  question  of  the  validity  of 
the  devise  to  the  plaintiff,  an  issue  at  law  might  be  directed ; 
that  in  the  mean  time  the  title-deeds  might  be  deposited  in  court, 
a  receiver  appointed,  and  the  defendant  John  King  restrained 
by  injunction  from  proceeding  in  the  ejectment  or  committing 
waste. 


(a)  Vide  1  Hare,  603,  n.  (a.) 
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April  28th. — ^Inquiries  of  the  state  of  the  families  were  direct- 
ed by  the  decree,  and  the  cause  came  on  for  further  directions 
on  the  report ;  bat  it  appearing  that  the  three  daughters  of  John 
King  were  not  before  the  court,  the  case  stood  over  for  the  pur- 
pose of  making  them  parties  to  the  suit ;  which  being  accordingly*^ 
done,-— 

Maff  Zrd. — Mr.  Tinney  and  Mr.  Malitis  were  heard  for  the 
plaintiff. 

The  limitation  to  the  children  begotten  and  to  be  begotten,  in- 
cludes not  only  those  living  at  the  testator's  death,  but  those  bom 
afterwards,  one  of  the  children  (Matilda)  being  in  the  latter  pre- 
dicament As  the  limitation  to  the  children  of  unborn  persons, 
as  purchasers,  would  be  obnoxious  to  the  rule  against  perpetui- 
ties, the  Umitation  in  this  case  cannot  take  elSect  in  the  form 
which  the  testator  has  expressed :  if  the  purpose  were  not 
aided  by  another  principle  of  law,  the  devise  would  *there- .  [*6] 
fore  in  this  respect  bo  void  :  Rautledge  v.  DorrUJl^a)  Mogg 
v.  Mogg,{b)  The  general  intention  of  the  testator,  manifest 
upon  the  will,  however,  is  that  all  the  children  of  his  daughter 
Jane  King  shall  take  under  the  devise.  In  the  construction  of 
the  will,  the  court  will  give  effect  to  the  intention,  and  regard 
the  mode  by  which  the  testator  has  sought  to  accomplish  it  as 
the  result  of  a  mistake  or  inadvertence  to  the  rule  of  law  which 
the  devise  would  infringe ;  and  accordingly  the  object  will  fas 
effectuated,  not  precisely  in  the  manner  contemplated,  but  cy 
pres:  Humbertson  v.  Hufnberls(m,{c)  Hopkins  v.  Hopkins,{d)' 
Chapman  d,  Oliver  v.  Browne^{e)  Robinson  v.  Hardcastlej(g) 
Pitt  Y,  JacksonjIJi)  Nicholl  v.  NicholHi)  In  the  application  of 
the  cy  pies  doctrine  to  this  case,  estates  tail  will  be  given  to  all 
the  children.    The  devise  being  to  a  class,  the  same  rule  must 

(a)  2  Ves.  jun.  357.  {b)  1  Mer.  6S4. 

{e)  1  P.  Wnuk  332;  2  Voni.  737;  PMsc.  Chan. 455;  GUb.  £q.Ca.  128;  1  £q.  Ca 
Ab.  207,  pi.  8. 

•     (d)Ca.tomp,  Talbot,  44;  1  Atk.581;  Wait  Ca.  temp.  Hard.  606 ;  Co.Iit272; 
a.  (Butler)  note  m  2. 

(e)  3  Burr.  634.  (g)  2  T.  R.  241. 

(A)  2  Bro.  C.  C.  51.    See  Smith  ▼.  Lord  Camelford,  2  Vea.  jun.  69a 

(0  2W.B1.1159. 
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be  applied  to  all  the  members  of  that  class :  Leake  v.  Rcbinr 
S(m,{a)  The  result  is,  that  the  four  children  of  the  testator's 
daughter  became  originally  tenants  in  common  in  tail,  in 
remainder  expectant  on  the  decease  of  Jane  King,  their  mother, 
the  tenant  for  life.  On  the  death  of  Jane,  the  daughter  of  Jane 
King,  without  issue,  in  1799,  the  three  surviving  children 
became  tenants  in  common  in  tail.  There  is  no  longer  any 
presumption  or  inclination  of  the  court  against  implying  cross- 
remainders  between  more  than  two  persons :  WcUson  v.  Foxon.^{b) 

Doe  d.  Gorges  v.  Wehb^{c)  Green  v.  Stephe7ts,{d)  Cur- 
[•7]    sham  v.  Newland.{e)    And  'therefore  on  the  death  of  Jane 

King,  in  1831,  the  plaintiff  and  the  two  surviving  children 
of  Jane  King  became  tenants  in  common  in  tail  in  possession, 
the  cross-remainders  between  the  several  families  being  implied : 
1  Powell  on  Devises,  by  Jarman,  p.  409,  et  seq. 

Mr.  Russell  and  Mr.  Stinton^  for  the  defendant  Matilda  and 
her  children. 

Matilda,  as  the  after-born  daughter  of  Jane  King,  according 
to  the  words  of  the  will,  literally  taken,  is  tenant  for  life  of  one 
share  of  the  estate,  and  the  devise  to  her  would  so  far  be  valid ; 
but  as  the  consequence  of  restricting  her  interest  to  a  life  estate 
would  be  to  render  the  devise  to  her  children  void  for  remoteness, 
the  court,  on  the  cy  pres  doctrine,  will  enlarge  her  interest  to  au 
estate  tail,  whereby  the  children  will  not  be  excluded.  These 
defendants  therefore  adopt  the  argument  of  the  plaintiff,  to  the 
•  extent  of  insisting  upon  the  cy  pres  construction  of  the  will. 

Mr.  Tillotson,  for  the  three  daughters  of  John  King,  claimed, 
imder  the  strict  words  of  the  limitation,  the  first  estate  tail  in 
remainder  as  tenants  in  common,  with  cross-remainders  between 
them,  in  one-third  of  the  estate,  in  the  events  which  had  hap- 
pened, and  on  the  principle  of  implying  cross-remainders  between 
the  grandchildren  of  the  testator  and  their  respective  families. 

Mr.  Kenyan  Parker,  for  the  defendant  Samuel  Vanderplank. 

(a)  2  Mer.  363.  (d)  17  Ves.  64. 

(6)  2  East,  36.  (e)  2  B«ay.  145. 

(0  1  Taunt  234. 
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Mr.  Cooper  and  Mr.  TSetcalfe,  for  John  King. 

The  defendant,  as  a  co-heir-at-law  of  the  testator,  ^insists  [*8] 
that  the  limitations,  heyond  the  life  estates,  are  void  for 
remoteness, — that  there  are  no  cross-remainders  to  be  implied 
between  those  life  estates,  and  that  consequently  the  plaintiff 
has  no  interest  in  the  estate, — ^the  defendant  Matilda  has  no 
interest  after  the  expiration  of  her  own  life  estate,  and  the  other 
defendants  have  no  interest  whatever.  The  gift  is  to  a  class, 
and  the  court  cannot,  under  the  same  expression  in  the  will, 
give  one  kind  of  estate  to  one  child,  and  a  different  kind  of  estate 
to  the  others :  Leake  v.  Robinson.  The  whole  must  be  good  or 
none.  The  argument  in  fsu^t  has  been,  not  that  the  three  chil- 
dren bom  during  the  testator's  life  take  life  estates,  with  remain- 
der to  their  issue  in  tail,  and  that  the  after-bom  child  alone  takes 
an  estate  tail ;  but  it  has  been  argued  that  all  the  four  children 
take  estates  tail :.  an  alteration  of  the  general  effect  of  the  devise, 
which  cannot  be  effected  on  the  notion  of  sustaining  the  general 
intention.  The  cases  in  which  the  cy  pres  doctrine  has  been 
applied  are  chiefly  cases  of  executory  tmsts,  or  cases  of  the 
execution  of  powers,  in  which  the  court  has  looked  upon  the 
will  as  rather  a  manifestation  of  what  the  testator  desired  should 
be  done,  than  as  an  instrument  itself  effecting  the  object.  There 
is  here  nothing  executory :  it  is  a  devise  to  uses,  and  is  therefore 
a  purely  legal  question.  The  tendency  of  the  cases  has  been  to 
confine  the  cy  pres  doctrine  within  the  strictest  limits :  it  is  not 
applicable  to  a  deed:  Adams  v.  Adams,{a)  Brudenell  v.  El- 
wes  :(6)  nor  where  the  limitation  to  the  children  of  the  unbom 
persons  would  give  them  an  estate  in  fee-simple:  Bristow  v. 
Warde,{c)  lesson  v.  Wrightj{d)  1  Jarman  on  Wills,  p.  263; 
Feame,  Contingent  Remainders,  p.  208,  n.  ed.  9 ;  2  Sugden  on 
Powers,  60,  et  seq. 

•There  are  two  objections  to  the  construction  of  the    [•Qj 
plaintiff  with  respect  to  the  cross-remainders.    First,  that 
cross-remainders  are  actually  limited,  in  some  events,  in  the 
families  of  the  children,  as  among  themselves,  and  that  limita- 
tion repels  the  attempted  implication  of  cross-remainders  upon 

(a)  Cowp.  651.  (c)  2  Vm.  jon.  336. 

(6)  1  £;ast  423 ;  S.  C.  7  Veik  382.  ((Q  2  BUgh,  1. 
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Other  events :  Clach^s  case.{a)  Secondly^  supposing  some  of 
the^  children  of  Jane  King  to  take  estates  for  life,  and  others 
estates  tail,  there  is  no  reciprocity  between  the  two  estates :  the 
interests  are  unequal.  The  party  having  an  estate  tail  has  not 
an  equal  chance  with  another  having  only  an  estate  for  life ;  he 
may  lose  an  estate  tail,  but  he  cannot  in  any  event  acquire  one 
from  the  other  remainder-man.(6) 

Mr.  Temple  and  Mr.  Messiter^  for  the  defendant  Mrs.  Bishopp, 
one  of  the  devisees  of  William  Hanwell  Lucas,  in  support  of  the 
argument  against  the  application  of  the  cy  pres  doctrine  and  the 
implication  of  cross-remainders,  cited  Seaward  v.  WiUockj{c) 
Mortimer  v.  We»/,(eO  -Doe  d.  Gallini  v.  OaUtni^{e)  Parr  v. 
Swindets^ig)  Pery  v.  Wh%te^{h)  Prior  on  Limitations  to  Issue, 
&;c.,  pp.  60,  167 ;  Hayes*  Introd.  to  Conveyancing,  p.  426  ;(i) 
Walters'  Essay  on  Cross-remainders,  pp.  70-73. 

Mr.  Smytke^  for  the  assignee  in  bankruptcy  of  T.  F.  Lucas, 
one  of  the  devisees  of  William  Hanwell  Lucas,  the  co-heir  of  the 

testator. 
[*10]        *The  testator  has  plainly  intended  to  give  precisely 

similar  interests  to  all  the  children  of  Jane  King,  as  one 
class,  and  precisely  similar  interests  to  all  her  grand-children,  as 
another  clara.  It  was  not  his  intention  that  any  of  the  grand- 
children  should  take  an  interest  in  possession  in  any  part  of  the 
estates  during  their  parent's  lifetime.  The  estates  of  the  chil- 
dren of  Jane  King  are  joint  estates,  and  John,  Elizabeth,  and 
Matilda  taking  jointly  for  life,  no  interest  in  the  estate  goes  over 
so  long  as  any  of  the  tenants  for  life  is  alive.  The  plaintiff 
therefore  has  not  acquired  any  interest  in  the  estates,  inasmuch 
as  two  of  the  tenants  for  life  are  still  living :  Pearce  v.  Edr 

(a)  Dyer,  330.  b.  (c)  5  Eaat,  198. 

(h)  066  d  Jarman  on  Wills,  p.  480.  (<2)  3  Sim.  S74. 

•  (e)  d  B.  &^  Adol.  621 ;  6.  C.  3  Ad.  &  £U.  340. 

(g)  4  RoflB.  283.  (A)Cowp.777. 

{i)  See  Lewis  on  Ferpetoitiee,  p.  426,  n.,  (n)  where  he  distingnithee  the  we  of  the 
terms  "  general  and  particnlar  intentian/'  in  reference  to  the  cy  prea  d06trine>  from  its 
Uf  in  a  diffi»rent  claa  of 
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fneades.{a)  la  further  support  of  the  argument  against  the  ap- 
pUeation  of  the  cy  pres  doctrine,  he  cited  Griffith  v.  Harristm  ;(6) 
and  against  the  implication  of  cross-remainders,  Doe  d.  Bland- 
ford  V.  Applm.{c) 

Vice-chancellor* — The  parties  having  desired  that  I  should 
give  my  opinion  on  this  case,  without  requiring  the  decision  of 
a  court  of  law,  I  shall  accede  to  that  request ;  although  it  would 
have  been  far  more  satisfactory  to  have  had  the  judgment  of  a 
court  of  law. 

I  have  considered  the  question  during  the  argument,  with 
reference  to  the  cy  pres  doctrine,  and  upon  that  part  of  the  case  I 
do  not  think  that  I  am  at  liberty  to  exercise  my  discretion.  That 
doctriue  is  now  sufficiently  simple,  and  is  well  established,  though 
sometimes  of  difficult  application.  If  an  estate  is  given  to  a  per- 
son for  life,  or  indefinitely,  and  after  failure  of  issue  of  such 
person,  it  is  given  over,  the  court  implies  an  estate  tail  *in  [*11] 
the  first  taker,  sacrificing  only,  in  that  simple  case,  the  life 
estate,  in  order  that  all  the  issue  may  be  embraced  in  the  limita- 
tion. The  next  case  which  may  be  noticed  is  where  a  testator,  after 
giving  a  particular  estate  to  the  first  taker,  has  goiie  on  to  direct 
that  it  shall  go  to  unborn  persons  in  a  way  which  would  create 
a  perpetuity,  with  a  limitation  over  on  failure  of  issue  of  the  first 
taker.  The  court,  in  such  a  case,  is  embarrassed  with  the  fact, 
that  besides  the  gift  over,  which,  in  the  simple  case  first  stated, 
would  create  an  estate  tail,  there  is  a  direction  that  the  estate 
shall  devolve  in  a  manner  not  allowed  by  law,  but  which  in 
common  cases,  previously  to  Pitt  v.  Jacksonjji)  would,  so  far  as 
respected  the  order  of  succession,  only  be  consistent  with  and  in- 
cluded in  an  intention  to  give  an  estate  tail.  The  courts  were 
thus  placed  in  this  position :  the  intention  to  give  the  estate  to 
particular  persons,  in  particular  order  of  succession,  was  manifest  \ 
but  the  specified  mode  in  which  those  persons  were  to  take  being 
excluded  by  the  rule  of  law  against  perpetuities,  the  question 
was,  whether  the  primary  intention  to  benefit  particular  persons, 
in  a  particular  order  of  succession,  should  be  accomplished,  and 

(a)  S  Y.  &  Con.  346.  (e)  4  T.  R.  83. 

(b)  3  Bm.  C.  C.  410.  (<<)  3  Bn>.  C.  G.  51. 
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the  particular  mode  of  giving  eflcct  to  it  be  rejected,  or  the 
whole  will  be  inoperative.  This  was  the  difficulty  with  which 
the  court  had  to  struggle.  Whether  the  two  expressed  inten- 
tions, both  of  which  could  not  be  effectuated,  were  well  or  ill 
described  by  the  terms  "  generaF  and  "  particular"  intention,  or 
whether  the  criticism  upon  those  expressions  is  just,  appears  to 
me  immaterial.  It  is  a  mode  of  characterizing  the  different,  and, 
to  a  certain  extent,  conflicting  intentions  of  the  testator,  which 
satisfied  Lord  Eldon  and  other  Judges  of  great  eminence.  The 
meaning  of  the  terms  is  now  sufficiendy  understood.  In  order 
to  preserve  and  effect  something  which  the  court  collects 
[*12]  from  the  will,  to  'have  been  the  paramount  object  of  the 
testator,  it  rejects  something  else,  which  is  regarded  as 
merely  a  subordinate  purpose,  namely^  the  mode  of  carrying  out 
that  paramount  intention. 

In  the  application  of  this  doctrine  prior  to  the  case  of  Pitt  v. 
Jacksofi,  the  court  so  dealt  with  the  language  of  testators,  as 
to  give  the  same  corpus  to  the  same  individuals,  and  in  the  same 
order  of  succession  as  directed  by  the  will.  Pitt  v.  Jackson 
went  much  farther  than  that.  In  the  first  place,  by  giving  an 
estate  tail  to  the  parent,  the  estate  of  the  children  was  altogether 
cut  out ;  and  not  only  was  their  estate  rejected,  but  a  larger 
corpus  than  the  testator  intended  was  given  to  the  first  takers. 
The  whole  estate,  by  the  construction  put  upon  the  will,  was 
limited  so  as  to  go  to  the  parties  in  succession,  instead  of  vesting 
in  them  contemporaneously,  which  was  the  will  of  the  testator. 
Probably,  a  judge  of  less  weight  than  Lord  Kenyon  would 
scarcely  have  established  the  application  of  the  cy  pres  doctrine 
to  such  a  case. 

Taking  the  doctrine  to  be  established,  I  confess  I  could  never 
see  how  it  was  a  less  violent  act  to  apply  it  to  what  is  sometimes 
called  an  executory  trust,  than  to  the  case  of  a  purely  legal 
devise.  The  two  cases  appear  to  me  not  distinguishable ;  and  it 
is  admitted  that  the  decisions  in  eqtdty  establish  that  in  the  case 
of  a  direction  to  convey  in  a  particular  mode,  the  court  will  apply 
the  doctrine  of  cy  pres.    But  Hopkins  v.  Hopkins,{a)  and  NichoU 

(a)  Ca.  temp.  Talbot,  44.    1  Atk.  581.    Wait  Ca.  temiK  Hard.  606. 
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V.  Nicholl,{a)  were  cases  of  legal  devises,  and  there  is  therefore 
direct  authority  for  the  application  of  the  doctrine  to  the 
case  of  a  legal  devise.  The  cases  *of  powers  are  stronger  ['IS] 
rather  than  the  weaker  examples  of  the  same  construc- 
tion :  there  the  intention  is  expressed  to  do  that  which  the  party 
cannot  lawfully  do,  and  the  court  cuts  out  the  particular  direc- 
tion which  is  illegal,  but  gives  the  estates  to  the  parties,  so  as  to 
cany  into  effect  the  general  intention.  In  point  of  fact,  when 
the  estate  is  once  created  by  the  power,  so  as  to  take  effect  under 
the  original  devise,  the  case  is  the  same  as  if  it  had  beeh  a  legal 
devise.  To  all  these  cases  the  doctrine  of  cy  pres  has  been  ap- 
plied ;  and  so  far  as  this  case  calls  for  it,  I  am  bound  to  apply  the 
rule  laid  down  in  Pitt  v.  Jackson, 

The  next  question  is,  in  what  way  the  rule  is  to  be  applied 
with  reference  to  the  case  of  Matilda.  Now  the  devise  is  to  a 
class — to  the  children  of  unborn  children  of  Jane  the  daughter ; 
and  it  is  clear  that  for  the  purpose  of  determining  whether  the 
whole  of  that  class  can  take,  I  must  look  at  the  events  as  they 
existed  at  the  death  of  the  testator.  I  cannot  wait  for  subse- 
quent events,  so  as  to  see  whether  a  difficulty  will  be  created  by 
the  birth  of  other  children  of  Jane.  If  Jane,  the  first  tenant  for 
life,  had  died  in  the  lifetime  of  the  testator,  there  might  have 
been  no  difficulty.  Jane  having  survived  her  father,  the  diffi- 
culty has  arisen  ;  and  as  the  estates  were  limited  to  the  unborn 
children  of  Jane,  and  the  unborn  children  of  such  unborn  chil- 
dren, the  limitations  in  the  will  could  not  take  effect  as  to  some 
of  the  class ;  and  as  I  understand  the  rule  laid  down  by  Sir  W. 
Grant  in  Leake  v.  Robinsonjib)  if  some  of  the  class  cannot  take, 
the  others  cannot,  for  there  has  been  no  gift  to  any  of  them  apart 
from  the  gift  to  the  others  of  the  class.  It  would  be  impossible 
to  say  what  any  one  separately,  and  not  as  a  member 
of  the  entire  class,  ^should  take ;  the  whole  class  therefore  [*14] 
must  be  excluded,  unless  the  cy  pres  doctrine  is  to  be 
applied  ;  and  that  being  so,  it  seems  to  me  it  must  be  applied  to  * 
the  share  of  Matilda. 

The  question  then  arises,  whether,  being  obliged  to  alter  the 

(«)9W.  BLU59.  (^8Mer.36a.    Jm v. iiiMlJ#y,  1  Cox, 834. 
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limitations  in  the  case  of  Matilda,  I  am  therefore  bound  to  alter 
them  in  the  cases  of  the  other  children  of  Jane  :  upon  that  point 
I  feel  great  diflBculty.  The  devise  is  to  all  the  children  of  Jane, 
bom  and  to  be  bom,  equally,  and  to  their  children.  To  ascer- 
tain the  class,  it  is  necessary  to  apply  the  reasoning  to  which  I 
have  adverted.  Having  ascertained  the  class,  and  decided  that 
they  shall  take  by  the  cy  pres  doctrine  rather  than  the  will  be 
inoperative,  I  find  some  of  them  whose  estates  I  must  break  in 
upon  to  preserve  the  general  intention,  and  others  with  respect  to 
whom  there  is  no  necessity  for  doing  so.  I  am  to  apply  an  arbi- 
trary doctrine,  introduced  merely  to  preserve  the  estates  as  nearly 
as  may  be,  to  those  to  whom  the  testator  intended  they  should 
go ;  but  I  cannot  see  the  logical  necessity  of  going  on  to  apply  it 
beyond  the  immediate  exigency  of  the  case ;  of  extending  its 
application  to  each  separate  set — to  limitations  which  do  not  re- 
quire it — merely  for  the  sake  of  adhering  to  one  uniform  ralo 
throughout  the  limitations  to  the  difierent  branches  of  the 
family.  I  am  bound  to  disregard  events  for  the  purpose  of  ascer- 
taining the  class ;  but  why  am  I  bound  to  disregard  them,  in 
determining  what  estates  the  parties  take  ?  Why  may  I  not  be 
governed,  in  that  particular,  by  the  exigencies  of  each  branch  of 
the  limitation  at  the  death  of  the  testator?  If,  on  the  other 
hand,  I  should  be  of  opinion  that  cross-remainders  ought  to  be 
implied,  supposing  all  the  children  of  Jane  to  take  estates  tail, 
but  that  they  are  not  to  be  implied  if  some  of  those  children 

take  estates  for  life  and  other  take  estates  tail,  and  if 
[*15]    'the  clear  intention  was  to  give  cross-remainders,  as 

between  the  different  children  of  Jane,  it  is  a  strong  ar- 
gument for  saying  that  the  doctrine  of  cy  pres  requires  that  you 
should  deal  with  every  branch  of  the  family  of  Jane  in  the  same 
manner.  If,  however,  it  is  not  necessary  to  alter  any  given  line 
of  limitations  in  order  to  support  it,  I  am  not  at  present  satisfied 
of  the  existence  of  any  mle  of  law  which  obliges  me  to  do  so, 
only  because  another  distinct  line  of  limitations  cannot  be  sup- 
ported without  the  application  of  the  cy  pres  doctrine. 

May  Uth. — Vice-Chancellor. — In  the  argument  of  this 
case,  it  was  agreed  by  all  parties,  that  the  devises  posterior  to 
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the  estate  for  life  given  to  Matilda  the  after-bom  child  of  Jane 
the  daughter,  could  not  take  effect  as  estates  by  purchase,  and 
the  devise  being  to  the  children  of  Jane  as  a  class,  it  was  pro- 
perly admitted  that  the  same  vice  which  affected  those  estates 
must  affect  the  estates  posterior  to  the  life  estates  of  all  the  chil- 
dren. 

The  questions  argued  before  me  were, — ^first,  whether  the 
children  of  Jane  were  joint  tenants  or  tenants  in  common  under 
the  will ;  secondly,  supposing  them  to  be  tenants  in  common, 
whether  I  could  apply  to  this  case  the  cy  pres  doctrine,  regard 
being  had  to  the  circumstances  that  the  grandchildren  of  Jane 
were  to  take  as  tenants  in  common  ;  thirdly,  assuming  that  the 
cy  pres  doctrine  might  and  ought  to  be  implied,  and  admitting 
that  it  must  be  so  applied  to  the  share  of  Matilda,  as  to  give  her 
an  estate  tail, — whether  estates  tail  must  also  be  given  to  the 
children  of  Jane  who  were  living  at  the  death  of  the  testator,  or 
whether,  as  to  such  children  of  Jane  as  wei'e  living  at  the  death 
of  the  testator,  the  estates  given  by  the  will  might  not 
take  'effect  in  the  way  the  will  pointed  out ;  and,  lastly,  [*16] 
whether  cross-remainders  should  be  applied,  as  to  the 
share  of  Jane  the  grand-daughter,  or  whether  the  estate  went 
over  upon  her  death  without  issue,  to  the  ultimate  devisees  named 
in  the  will,  or  to  the  co-heirs  at  law. 

Upon  the  first  two  questions,  I  retain  the  opinion  expressed 
in  the  course  and  at  the  close  of  the  argument.  I  think  it  im- 
possible to  read  the  will  as  giving  estates  in  joint  tenancy  to  the 
children  of  Jane  the  daughter  of  the  testator,  and  1  think  the 
case  of  Pearce  v.  Edmeades{a)  is  clearly  distinguished  from  the 
present  case.  And  for  the  reasons  I  gave  at  the  close  of  the 
argument,  I  think  the  cy  pres  doctrine  must  be  applied  so  as  to 
sustain  the  will,  in  its  application  to  the  after-born  child  Matilda, 
and  so  as  to  sustain,  as  far  as  it  can  be  sustained,  the  intention 
that  the  descendants  of  the  after-born  child  Matilda  should  take 
an  interest  in  the  estate.    The  case  of  Pitt  v.  Jackson{b)  must 

ifl)  3  Y.  &  Coll.  246.  (6)  2  Bro.  a  C.  51. 
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be  treated  in  this  court  as  settled  law,  until  it  is  shaken  by  the 
highest  authority  in  the  law.[l] 

With  respect  to  the  third  question, — the  testator  has  given  his 
property  to  be  equally  divided  between  the  members  of  a  class 
in  certain  estates  and  interests ;  according  to  which  equality  be- 
tween the  different  branches  of  the  class  was  certainly  contem- 
plated. The  court,  in  order  to  preserve  the  limitations  in  the 
branch  of  Matilda,  is  constrained  to  alter  the  estate  given  to  her 
by  giving  to  her  an  estate  tail ;  thereby,  in  effect,  depriving  her 
descendants  of  all  direct  interest,  and  (unless  the  estates  of  the 
other  branches  are  to  be  altered  as  well  as  that  of  Matilda)  intro- 
ducing an  inequality  between  the  interest  given  to  the  branch  of 
Matilda,  and  the  other  branches  of  the  family  of  Jane  the 
[*17]  daughter.  And  if  'in  consequence  of  so  altering  the  es- 
tate in  the  branch  of  Matilda,  it  were  necessary  to  alter 
the  estates  in  the  other  branches,  in  order  to  preserve  any  limita- 
tions in  the  will,  I  have  no  hesitation  in  saying  the  court  might 
alter  the  estates  in  those  other  branches  also :  but  if  the  inequal- 
ity introduced  between  the  branches,  by  the  aheration  of  the  es- 
tate given  to,  Matilda, — ^not  altering  any  other  estate, — does  not 

[1]  The  principle  of  the  doctrine  of  cy  pros  is  this:  That  where  there  is  a  greneral 
and  also  a  particular  intention,  and  the  particular  intention  cannot  take  efiect,  the 
words  shall  be  so  construed  as  to  give  effect  to  the  general  intention.  Vice-Chancel- 
lor  Wigram,  7  Jurist,  549,  552.  A  legal  writer  states  the  rule  thus :  "A  rule  of  law 
where  a  testator  has  two  objects,  one  primary  or  general,  and  the  other  secondary  or 
particular,  which  are  incompatible,  the  particular  intention  must  be  sacrificed,  in  or- 
der that,  as  far  as  possible,  effect  may  be  given  to  the  general  ono."  The  same  au- 
thor illustrates  this  rule  thus :  "  If  a  testator  manifest  a  general  intention  that  a  par- 
ticular unborn  devisee  and  his  issue  should  take  certain  property,  but  in  conse- 
quence of  the  interest  of  the  issue  being  limited  by  purchase,  the  particular  words 
adopted  by  the  testator  of  carrying  into  effect  his  primary  intention,  be  contrary  to 
law,  the  courts  have,  in  support  of  the  testator's  general  intention,  to  provide  for  the 
issue  of  the  devisee ;  sometimes  held,  that  that  issue  shall  take  derivatively  through 
the  ancestor,  by  taking  an  estate  tail  in  him,  which  is  conformable  to  the  rules  of 
law."  Lewis  on  Perpetuities,  426.  For  cases  where  this  rule  has  been  applied,  see 
Humbertton  v.  Humbertton,  1  P.  Wms.  332 ;  Chapman  v.  Oliver,  3  Burrow,  1626 ; 
NichoUv.  Nicholl,  2  Sir  Wm.  Blackstone  R.  1159;  Robinson  v.  HardcaBtle,U 
Term  R.  241 ;  Pitt  v.  JackBon,  2  Bro.  C.  C.  51.  That  there  must  be  a  clear  indi- 
eium  of  an  intention  that  the  issue  of  the  unborn  person  should  take  estates  tail,  or 
should  succeed  in  a  mode  analogous  to  the  cause  in  which  an  estate  had  never  de- 
scended, see  3  Sugden  on  PowexB,  65  ;  Bristaw  ▼.  Wmrde,  2  Ves.  jr.,  336. 
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interfere  with  any  of  the  ulterior  limitations,  the  question  is, 
whether  the  court  is  bound  to  alter  more  of  the  will  upon  the  cy 
pres  principle  than  the  exigencies  of  the  case  call  for.  Now, 
assuming  that  no  ulterior  remainders  would  be  affected  by  the 
inequality  referred  to,  I  think  I  am  not  bound  to  apply  the  cy 
pres  doctrine  to  any  devise  in  the  will  but  those  which  demand 
its  application,  in  order  that  the  devise  may  be  sustained.  Then, 
does  the  necessity  for  applying  the  cy  pres  doctrine  exist  in  any 
of  the  branches  except  that  of  Matilda?  I  think  not.  I  admit 
that,  where  at  the  death  of  a  testator  his  will  may  or  may  not 
create  a  perpetuity  according  to  events,  the  court  cannot  await 
those  events,  but  must  put  a  construction  upon  the  will  of  the 
testator  at  his  death,  with  reference  to  every  event  which  the 
will  may  contemplate ;  and  full  effect  has  been  given  to  that 
rule  in  the  admission  properly  made  in  argument,  that  the  estates 
by  purchase  given  by  this  will  to  the  children  of  the  after-born 
children  of  Jane,  the  daughter,  affect  the  validity  of  the  devises 
by  purchase  to  the  grandchildren  of  Jane,  the  daughter,  although 
bom  of  parents  who  were  living  at  the  death  of  the  testator.  To 
determine  the  validity  of  a  given  set  of  limitations,  the  will  must 
be  applied  to  the  facts  of  that  particular  case,  as  they  stood  at 
the  death  of  the  testator,  and  not  as  they  stood  at  the  date  of 
the  will.  And  where  there  are  several  sets  of  Umitations,  I 
think  I  am  bound  to  take  the  case  as  it  stood  at  the  death 
of  the  testator,  and  to  apply  the  cy  pres  *doctrine  to  those  [*18] 
cases  only  which  at  that  time  require  that  it  should  be 
applied,  and  so  far  only  as  each  case  may  require  its  application. 
Suppose  the  testator  had  given  different  undivided  portions  of 
his  estate  to  each  of  the  children  of  Jane,  the  daughter,  distribu- 
tively,  repeating  the  ulterior  limitations  in  the  will,  in  their  ap- 
pUcation  to  each  imdivided  share,  and  to  the  respective  families, 
I  cannot  conceive  that  a  doctrine,  founded  upon  the  principle  of 
approximation,  ought  then  unnecessarily  to  be  applied  to  dis- 
tinct ^ares  of  the  estate,  so  as  to  destroy  the  intention  in  any 
particular  case,  only  because  with  respect  to  another  share  the 
particular  intention  is  necessarily  sacrificed  to  preserve  the  gen- 
eral or  paramount  intention.  And  if  that  would  be  right  in  the 
case  of  a  will  worded  as  I  have  supposed,  I  think  I  must  con- 
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strue  a  will,  expressed  as  this  testator  has  expressed  himself,  in 
the  same  way,  t.  e.  distributiveljr,  with  respect  to  each  share  into 
which  the  property  becomes  divisible.  The  cases  of  Humbers- 
ton  V.  Huniberston{a)  and  Bankes  v.  Le  Despencerifi)  appear  to 
warrant  this  conclusion.(c) 

Then,  will  any  ulterior  consequences  follow  from  this  mode 
of  dealing  with  the  will,  which  might  be  avoided  by  applying 
the  cy  pres  doctrine  to  all  branches  of  the  lEamily  alike  ?  With 
respect  to  the  implication  of  cross-remainders, — the  reasoning 
which  hsis  been  considered  sufficient  to  warrant  and  establish 
the  doctrine  as  between  a  class  of  devisees  in  tail  has  been  of 
this  nature :  first,  that  the  testator  could  not  have  intended  that 
one  of  the  devisees  should  take  the  whole  estate,  if  no  other 
were  bom  to  share  it  with  him, — and,  at  the  same  time, 
[*]9J  *have  intended,  that,  if  others  were  bom  and  died  imme- 
diately, such  a  circumstance  should  deprive  the  survivor 
of  the  shares  of  the  deceased  children  in  the  estate.  Secondly, 
that  the  testator  has  clearly  intended,  by  the  very  expressions  he 
has  used,  that  the  estate  shall  go  to  the  heir-at-law  or  remain- 
derman as  one  entire  estate,  at  one  time,  and  not  by  fractions ; 
and  that  the  event  upon  which  the  estate  was  to  go  was  the 
failure  of  issue  of  all  the  devisees, — an  intention,  which,  upon 
the  ordinary  doctrine  of  implication,  supposed  an  estate  in  the 
whole  of  the  property  to  exist  in  all  those  devisees.  Upon  this 
reasoning,  if  the  testator  had  himself  given  estates  tail  to  the 
children  of  Jane,  his  daughter,  the  gift  over  of  all  and  singular 
the  premises,  upon  the  failure  of, — "  in  default  of  such  issue," 
(which,  without  relying  upon  the  words  of  survivorship  imme- 
diately preceding,  must,  I  think,  be  construed  all  the  issue  of 
Jane,  the  daughter,)  would  have  obliged  me  to  imply  cross-re- 
mainders between  the  estates  of  the  devisees.  The  same  reason- 
ing would,  I  think,  have  obliged  me  to  make  the  same  implica- 
tion, if  the  estates  for  life  to  all  the  children  of  Jane,  the  daugh- 
ter, could  have  been  supported,  and  no  cross-remainders  between 

(a)  1  P.  Wins.  332.  (h)  11  Sim.  50a 

(e)  The  opinions  of  several  coansel  of  eminence  were  taken  npon  the  will.    Tlimt 
of  the  late  Mr.  Charles  Butler  accorded  with  the  decision  upon  this  point 
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the  grand-children  in  each  family  had  been  expressly  given  by 
the  will :  Boe  d.  Wren  v.  Clayton.{a)  And  if  such  an  implica- 
tion would  be  admissible  in  the  two  cases  I  have  suggested,  it 
must  be  admissible  in  this  case,  unless  I  am  to  exclude  it  upon 
the  ground,  that,  where  cross-remainders  are  expressed  in  one 
part  of  a  line  of  limitations,  they  cannot  be  implied  in  another, 
or  because  of  the  difference  between  the  limitations  which  I  now 
suppose  to  exist  between  different  branches  of  the  class  of  de- 
visees. 

On  the  first  of  these  points,  that  express  cross-remain- 
ders 'exclude  cross-remainders  by  implication,  Cloches  [*20] 
C€Ufe{b)  was  referred  to.  On  the  second  ground,  the 
argument  was,  that  there  would  be  a  want  of  equality  or  reci- 
procity between  the  children,  if  cross  remainders  implied  where 
the  estates  were  not  equal.  Now,  it  seems  to  me  that  there  is  a 
substantial  difference  between  the  reasoning  applicable  to  a  de- 
vise to  individuals  as  tenants  in  common,  and  a  devise  to  a  class 
as  tenants  in  common.  In  the  case  of  a  devise  to  individuals  as 
tenants  in  common,  if  any  of  them  die  in  the  lifetime  of  the  tes- 
tator, the  survivors  do  not  take  the  whole,  but  there  is  a  lapse. 
This  is  the  first  ground  on  which  cross-remainders  are  usually 
implied,  and,  in  my  judgment,  it  is  by  far  the  strongest  and  most 
satisfactory  ground,  that  the  testator  could  not  have  intended, 
that,  if  there  was  one  devisee  only  living  at  his  death,  that  one 
should  take  the  whole  estate,  but  if  there  were  two,  and  one  died 
the  next  moment,  that  then  the  survivor  should  not  take  the 
whole ;  and  this  reasoning  does  apply  to  the  case  of  a  class,  but 
not  to  the  case  I  have  supposed.  Cloches  aise,  if  so  considered, 
would  be  very  much  weakened  as  an  authority  to  govern  the 
case  of  a  class.  I  have  read  attentively  the  cases  as  collected 
in  Powell  on  Devises,(c)  with  Mr.  Jarman's  observations  upon 
them,  and  the  conclusion  which  I  have  formed  is,  that  any  court 
would,  in  the  present  day,  with  the  disposition  of  construction 
which  now  prevails,  carry  out  established  principles,  wherever 
it  was  certain  that,  by  so  doing,  the  intention  of  the  testator  was 

(«)  6  East,  €28.  (b)  Dyer,  330  b. 

(e)  Vol.  1,  p.  406  et  §eq.    See  3  Jarman  on  Willi,  461  ei  nq. 
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effectuated ;  and  that  any  court  would  now  hold,  that  an  ex- 
press gift  of  cross-remainders  in  one  event  did  not  preclude  the 

coiu"t  from  giving  cross-remainders  by  implication  in  an- 
[*21]    other,  either  case  being  clearly  within  *the  scope  of  the 

reasoning  upon  which  courts  have  proceeded  in  implying 
cross-remainders. 

The  argument  of  the  want  of  reciprocity,  I  confess,  I  cannot 
understand :  the  only  person  damnified  by  the  implication  of 
cross-remainders  is  the  ultimate  remainderman,  whose  estate  is 
postponed.  As  to  the  different  branches,  the  state  of  circum- 
stances which  supposes  a  case  for  cross*remainders  to  arise  sup- 
poses also  that  one  of  those  branches  is  extinct ;  and  the  extinct 
branch,  of  course,  can  have  no  interest  in  the  question.  With 
regard  to  the  other  branches,  the  reasoning  which  has  been  con- 
sidered sufficient  to  justify  the  court  in  giving  cross-remainders 
by  implication  will  apply,  whether  you  suppose  or  not  that  one 
of  the  branches  took  an  estate  tail,  and  that,  as  to  the  other,  the 
first  taker  took  for  life,  and  his  descendants  took  estates  in  tail. 
The  reasoning  is  the  same  in  both  cases.  The  intention  was, 
that  every  one  should  take  alike  originally,  as  if  there  was  no 
other  to  share  with  him.  The  intention  could  not  have  been 
(so  the  court  holds)  that  any  one  branch  should  lose  the  sub- 
stantial part  of  the  estate,  only  because  there  happened  to  be  a 
person  to  share  with  him  for  one  moment.  The  testator  intended 
that  the  property  should  continue  in  each  line  so  long  as  there 
were  descendants  of  that  line  to  take ;  and  that  it  should  go 
over  when,  but  not  before,  a  complete  failure  of  issue  took 
place. 
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*Ex   PARTE    THE   PeOFPEES  OP   AdDIEs'   ChARITY,  IN      [*22] 

the   matter   of   the   london  and    greenwich 
Railway  Company. 

1843 :  May  29,  and  June  2. 

The  act  which  enabled  a  company  to  pnrchase  and  take  land  for  making  a  railway 

provided  that  the  coats  of  the  ''  contracts,  sales,  and  conveyances,"  should  be  borne 

by  the  purchasers. 
Held,  that  the  veDdors  were,  under  these  words,  entitled  to  be  reimbursed  the  costs 

of  making  out  their  title  to  the  land  purchased  by  the  company. 

The  act  for  incorporating  the  London  and  Greenwich  Rail- 
way Company(o)  empowered  the  company  to  purchase  lands 
necessary  for  the  undertaking,  and  enabled  all  bodies  and  per- 
sons whomsoever,  in  the  words  of  the  act,  "  who  are  or  shall  be 
seised  or  possessed  of  or  interested  in  any  such  lands,  tenements, 
or  hereditaments,  to  contract  for,  sell,  and  convey  the  same,  or 
any  part  thereof,  unto  the  said  company ;  and  all  such  contracts, 
sales,  and  conveyances  shall  be  made  at  the  expense  of  the  said 
company ."(6)  The  company  purchased  some  land  at  Deptford, 
from  the  feoffees  of  Addies'  charity,  at  a  price  agreed  upon,  and 
afterwards  assessed  by  a  jury,  and  which  was  paid  into  the  bank 
of  England,  according  to  the  provisions  of  the  act  in  such  cases. 
The  petition  of  the  feoffees  prayed  that  the  costs,  charges,  and 
expenses  incurred  by  them,  as  such  feoffees  and  trustees,  upon 
and  in  relation  to  the  contract  with,  and  sale  and  conveyance 
to,  the  company,  and  in  making  out  their  title  to  the  land  so 
purchased  and  taken  by  the  company,  might  be  taxed ;  and  that 
the  company  might  be  ordered  to  pay  such  costs,  charges,  and 
expenses ;  and  that  the  purchase-money  might  be  re-invested 
upon  the  trusts  of  the  charity.(c) 

The  only  question  was,  whether  the  company  was  bound  to 
pay  the  feoffees  the  costs  they  had  incurred  in  making  out  their 
title. 

(a)  3&,4  WilL  IV.,  c.  xlvi.  (6)  Sect.  39. 

(c)  Sect.  75  provided  for  the  payment  by  the  company  of  the  costs  of  laying  out 
And  re-investing  the  pnrohase-money  in  such  cases. 
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[*23j        *Mr.  Stratton^  for  the  petitioners,  mentioned  Ex  parte 
Northwick^{a)  Ex  parte  Tr'afford^ifi)    and  Ex  parts 
Bishop  of  DurhamJlfi) 

Mr.  Twdls,  for  the  company,  resisted  the  claim  to  the  costs 
in  question  on  several  grounds :  first,  that  it  was  altogether  an 
unusual  payment  as  between  vendor  and  purchaser,  and  there- 
fore only  to  be  directed  under  some  special  legislative  provision ; 
secondly,  that  such  costs  were  not  contemplated  by,  and  were 
not  within  the  clause  of  the  act  which  prescribed  what  costs 
were  to  be  borne  by  the  company  ;  and,  thirdly,  that  this  was, 
in  fact,  proved  by  a  later  act  the  company  had  obtained,  ena- 
bling them  to  provide  a  station  in  the  parish  of  St.  01ave,(<I) 
which  expressly  enacted  that  the  company  should  pay  the  rea- 
sonable costs  and  expenses  attending  the  valuation  of  the  lands, 
and  making  out,  establishing,  or  proving  the  claim  of  the  ven- 
dors thereto,  and  of  the  investigation,  deduction,  and  verification 
of  the  tide  on  the  part  as  well  of  the  seller  as  of  the  purchaser. 
This  act  might  be  considered  as  tantamount  to  a  legislative  de- 
claration, that  the  former  acts  did  not  comprehend  any  provi- 
sion for  such  costs.  Fourthly,  that  many  similar  applications 
had  been  made  to  the  court  under  other  railway  acts,  containing 
like  enactments  with  regard  to  costs,  which  had  been  refused  ; 
and,  lastly,  that  the  expenses,  if  any,  which  were  thrown  upon 
the  vendors,  by  the  necessity  of  making  out  their  title,  was  an 
incidental  damage  suflfered  by  them,  owing  to  the  compulsory 
taking  of  the  land,  and  as  such  damage,  (where  it  arose,)  it  was 
usual  to  give  it  in  evidence  before  the  jury,  in  order  that  it  might 
be  included  in  the  gross  sum  to  be  awarded  to  the  vendor. 
The  probability,  therefore,  was,  that  the  money  in  court 
[•24]  'comprehended  the  expenses  which  the  feofiees  now  ask- 
ed for.(rf) 


Vice-Chancellor. — The  company  were  empowered  by  the 

(a)  I  Y.  ic  CoU.  166.  (b)  3  Y.  &  Coll  533. 

(c)  3  Y.  d&  Coll.  690.  (<2)  3  &  4  Vict 

(e)  No  affidavit  waa  filed  to  ahow  whether  tbia  wtm  or  waa  not  the  fact 
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act  to  purchase  lands  of  persons  and  bodies,  many  of  whom 
were  otherwise  incapacitated  to  sell,  and  the  act  prescribes  the 
way  in  which  the  price  of  the  land  is  to  be  ascertained,  and  ex- 
pressly directs,  that  "  all  such  contracts,  sales,  and  conveyances 
shall  be  made  at  the  expense  of  the  said  company."  In  this' 
case,  the  company  contracted  with  the  petitioners  for  the  pur- 
chase of  part  of  their  lands,  the  price  was  fixed  by  a  jury,  and 
the  conveyance  was  executed  in  the  form  which  the  act  points 
out.  The  company,  having  taken  the  land,  called  on  the  ven- 
dors, as  they  had  a  right  to  do,  to  make  out  their  title ;  the  title 
was  made  out,  and  that  occasioned  some  expense.  The  sole 
question  now  made  is,  whether  the  vendors  are  entitled  to  the 
particular  costs  so  incurred, — ^the  company  admitting  that  they 
are  bound  to  pay  the  other  costs.  Against  the  liability  to  the 
costs  in  question,  it  was  argued,  first,  that  making  out  the  title 
is  not  comprehended  in  the  words  "  contract,  sale,  and  convey- 
ance ;"  and,  secondly,  if  that  was  doubtful  upon  the  construc- 
tion of  the  words,  a  subsequent  act  which  had  been  passed  was 
so  worded  as  expressly  to  comprehend  the  costs  of  the  vendor 
in  deducing  the  title,  and  therefore  the  former  act  was  not  so 
framed  as  to  include  them.  I  do  not  by  any  means  accede  to 
the  latter  argument.  The  first  railway  acts  were,  in  many  re- 
spects, vaguely  expressed,  and  it  was  necessary  to  extend  their 
provisions  in  several  ways ;  but,  if  the  words  in  the  first 
act  are  large  enough  to  comprise  *these  costs,  it  cannot  [*25] 
be  that  the  subsequent  act  has  the  effect  of  depriving  the 
vendors  of  them.  The  sole  question  is,  whether  the  words  of 
the  first  act  are  large  enough  to  comprehend  the  costs  of  making 
out  the  title.  It  certainly  seems  to  me  clear  that  they  are.  Why 
would  not  the  word  "contract"  alone  have  been  sufficiently 
comprehensive  for  that  purpose  1  If,  in  an  ordinary  case  be- 
tween vendor  and  purchaser,  it  was  part  of  the  contract  that  the 
costs  of  the  contract  should  be  paid  by  the  purchaser,  that  stipu- 
lation would  entitle  the  vendor  to  costs  of  this  description ;  for, 
in  completing  a  contract  to  sell  an  estate,  making  out  the  title 
of  the  vendor  is  a  necessary  part  If  a  bill  were  filed,  a  court 
of  equity  would,  I  have  no  doubt,  say.  if  the  purchaser  agreed 
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to  pay  all  the  expenses  of  the  contract,  he  must  pay  these  costs 
also. 

Supposing  there  to  he  any  doubt  on  the  word  "contract" 
alone,  what  is  the  effect  of  the  words  "  sales  and  conveyances?" 
The  parties  must  necessarily  have  contemplated  that  some  ex- 
pense would  be  occasioned  by  making  out  the  title :  to  say  that 
that  expense  must  be  borne  by  the  vendors,  would  be  to  act  in 
direct  contradiction  to  the  terms  of  the  act  under  which  the  par- 
ties have  proceeded,  and  which,  in  fact,  constitutes  the  contract 
or  part  of  the  contract  between  them.  I  must  hold,  in  the  words 
of  the  act,  that  the  expenses  of  the  contract,  sale,  and  convey- 
ance, which,  according  to  my  interpretation,  comprise  every  ex- 
pense necessarily  incidental  to  the  completion  of  the  contract, 
are  to  be  paid  by  the  purchasers. 


[*26]  *Lewis  r.  Thomas. 

1843:  March  11. 

A.  T.,  a  pencm  of  muound  mind,  living  in  the  family  of  M.  D.,  hecame  entitled  as 
heiresa-at-law  to  certain  lands.  M.  D.  received  the  rents  and  profits  of  such  lands 
for  thirteen  years  during  the  life  of  A.  T.,  and  eleven  yean  aAer  her  death,  when 
M.  D.  died.  M.  D.  had  procured  A.  T.  to  execute  a  will  devising  part  of  her  es- 
tate, and  also  indentures  for  conveying  other  parts,  to  M.  D.  and  her  heirs. 

Heldf  that  M.  D.  had  founded  her  title  upon  the  instruments  which  she  had  procured 
A.  T.  to  execute  in  her  favor ;  that  her  claim  to  the  lauds  in  question  must  bo 
deemed  to  be  under,  and  not  against  A.  T. ;  and  that  there  was,  therefore,  no  ad- 
verse possession  as  against  A.  T.,  or  those  claiming  under  her. 

That  procuring  instruments  of  conveyance  and  devise  to  be  executed  by  a  person  ot 
unsound  mind  was  a  fraud  within  the  statute  3  and  4  Will.  IV.,  c.  27,  s.  26  :•— 
Semble, 

That,  after  issues  had  been  directed,  on  motion,  to  try  the  validity  of  the  instruments 
executed  by  A.  T.,  and  whether  she  was  of  sound  mind,  the  order  being  submitted 
to,  it  was  no  longer  open  to  those  claiming  under  M.  D.  to  insist,  at  the  hearing, 
that  the  claim  of  the  hein  of  A.  T.  was  barred  by  the  statute  of  limitations,  3  and 
4  Will  IV.,  c.  27. 

Thomas  Davies  died  in  1811,  intestate,  being  at  the  time  of 
his  death  seised,  to  him  and  his  heirs  in  fee-simple,  of  lands  in 
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the  county  of  Glamorgan,  subject  to  a  term  of  1000  years,  cre- 
ated by  way  of  mortgage,  and  entitled  for  an  equitable  estate  to 
lands  copyhold  of  inheritance,  according  to  the  custom  of  the 
manor  of  Coity  Wallia,  in  the  same  county,  subject  to  a  mort- 
gi^e  to  E.  Evans,  to  secure  which  the  premises  had  been  sur- 
rendered to  a  trustee  to  the  use  of  the  mortgagee,  and  also  enti- 
tled to  other  lands  copyhold  of  inheritance,  according  to  the  cus- 
tom of  the  manor  of  Ogmore,  in  the  same  county.  Thomas 
Davies  left  Thomas  Bennett  Dames,  his  son  and  heir-at-law, 
and  heir  according  to  the  custom  of  the  manors,  and  Mary  Da- 
vies,  his  widow,  who  was  entitled  to  her  freebonch  in  the  copy- 
hold lands  of  the  manor  of  Ogmore,  and  to  her  dower  of  the  free- 
hold estate,  subject  to  the  mortgage  term.  The  rents  and  profits 
were  received  either  by  Thomas  Bennett  Davies  or  Mary  Da- 
vies  imtil  November,  1816,  when  Thomas  Bennett  Davies  died 
intestate,  leaving  Alice  Thomas,  the  sister  of  his  paternal  grand- 
father, his  heiress-at-law,  and  heiress  according  to  the  custom  of 
the  several  manors. 

AUce  Thomas  had  resided  in  the  family  of  Thomas  Davies 
for  many  years  before  his  death  :  and  after  his  death  she  con- 
tinued, during  all  the  remainder  of  her  Ufe,  to  reside  with  Mary 
Davies,  his  widow.  It  appeared  that  the  rents  and  profits  of 
the  freehold  and  copyhold  premises  were  received  by 
Mary  Davies,  after  *the  death  of  Thomas  Bennett  Da-  [^27] 
vies,  until  her  own  death,  and  were  never  received  by 
Alice  Thomas,  except  in  so  far  as  Mary  Davies  might  have  ap- 
pUed  them  or  any  part  of  them  for  the  use  of  Alice  Thomas. 

Under  a  power  of  attorney,  dated  the  8th  of  April,  1818,  sign- 
ed with  the  mark  of  Alice  Thomas,  and  expressed  to  be  executed 
by  her,  in  consideration  of  her  love  and  affection  for  Mary  Davies, 
the  reversionary  interest  of  Alice  Thomas  in  the  copyhold  prem- 
ises of  the  manor  of  Ogmore,  subject  to  the  freebench  of  Mary 
Davies,  was  surrendered  at  a  court  baron  of  the  manor  holden 
on  the  21st  of  May,  1818,  to  the  use  of  Mary  Davies  and  her 
heirs.  E.  Evans,  the  mortgagee  of  the  copyholds  in  Coity  Wal- 
lia, being  in  1827  paid  off  by  D.  Jones, — by  an  indenture  dated 
the  25th  of  January,  1827,  also  signed  by  Alice  Thomas,  and  to 
which  E.  Evans,  Mary  Davies,  D.  Jones,  and  the  trustee  were 
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also  parties,  the  mortgage  of  Evans  was  transferred  to  Jones ; 
and  in  consideration  of  the  said  payment  by  him,  and  also  in 
consideration  of  the  regard  and  affection  which  Alice  Thomas 
had  for  her  niece-in-law  Mary  Davies,  Alice  Thomas  thereby 
covenanted  to  surrender  the  said  copyhold  premises  to  the  use  of 
D.  Jones  and  his  heirs,  subject  to  the  equity  of  redemption  of  the 
same ;  andD.  Jones  covenanted,  that,  on  repayment  of  the  mort- 
gage-money and  interest,  he  would  surrender  and  reconvey  the 
premises  to  the  use  of  Alice  Thomas  and  her  assigns  for  life, 
and  after  her  decease  to  the  use  of  Mary  Davies  and  her  heirs ; 
and  it  was  thereby  covenanted,  that  in  the  meantime  the  said 
Alice  Thomas  should  continue  seised  thereof,  subject  to  such 
trust.  At  a  court  baron,  holden  the  9th  of  July,  1827,  the  prem- 
ises were  surrendered  by  the  trustee,  and  D.  Jones  was  admitted 

tenant  of  the  premises  pursuant  to  the  indenture. 
[*28]  *Alice  Thomas  died  in  January,  1828,  leaving  the  plain- 
tiff Jane  Lewis  and  the  defendant  Martha  Gower  her  co- 
heiresses at  law,  and  co-heiresses  according  to  the  custom  of 
Coity  Wallia,  and  the  plaintiff  Jane  Lewis  alone  co-heiress  ac- 
cording to  the  custom  of  Ogmore. 

In  October,  1838,  Mary  Davies  proved  in  the  Ecclesiastical 
Court  an  instrument,  dated  the  20th  of  February,  1818,  attested 
by  three  witnesses,  purporting  to  be  the  will  of  Alice  Thomas, 
whereby  she  devised  all  her  freehold  and  copyhold  lands  and 
hereditaments  in  the  county  of  Glamorgan  to  her  niece-in-law 
Mary  Davies,  her  heirs  and  assigns,  and  appointed  Mary  Davies 
her  executrix. 

Mary  Davies  died  in  December,  1839,  having  by  her  will  de- 
vised the  said  freehold  and  copyhold  lands  to  trustees  in  trust 
for  the  separate  use  of  Sarah  Thomas  for  her  life,  with  remain- 
ders to  the  children  of  Sarah  Thomas,  subject  to  an  aimuity 
which  she  bequeathed  to  J.  Llewellyn. 

The  bill  was  filed  in  September,  1840,  by  Jane  Lewis,  against 
the  devisees  of  Mary  Davies  and  the  annuitant  under  her  will, 
and  against  D.  Jones  and  Martha  Gower,  stating  that  Alice  Tho- 
mas had  been  for  many  years,  and  long  before  the  death  of 
Thomas  Davies,  of  imsound  mind,  alleging  various  facts  in 
proof  thereof,  and  praying  that  the  will,  power  of  attorney,  and 
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assignment  might  be  declared  to  be  fraudulent  and  void,  and 
that  the  surrenders  of  the  said  copyholds  might  also  be  declared 
void  and  of  no  effect,  and  that  the  pretended  will  and  other  in- 
struments might  be  delivered  up  to  be  cancelled,  and  praying 
other  relief  consequential  on  such  declaration. 

Sarah  Thomas  and  her  children,  the  devisees  under  [*29] 
the  will  of  Mary  Davies,  denied  the  alleged  insanity  of 
Alice  Thomas,  and  by  their  answer  submitted,  that  it  appeared 
by  the  statements  of  the  bill,  that  the  alleged  right  of  the  plain- 
tiff, so  far  as  related  to  the  freehold  estate,  accrued  in  the  year 
1811,  on  the  death  of  Thomas  Davies,  and  had  therefore  been 
effectually  barred  by  lapse  of  time,  and  by  the  effect  of  the 
statute  for  the  limitation  of  actions  and  suits  ;(a)  and  as  to  such 
pf  the  copyhold  or  customary  hereditaments  as  Thomas  Davies 
was  entitled  to  for  an  estate  of  inheritance  according  to  the  cus- 
tom of  the  manors  respectively,  but  which,  as  to  the  legal  estate, 
were  vested  in  trustees,  they  submitted,  whether,  his  estate  there- 
in being  merely  equitable,  any  right  of  freebench,  or  in  the  na- 
ture thereof,  attached  to  such  equitable  estate,  and  whether  the 
alleged  right  to  such  estate  did  not  also  accrue  on  the  death  of 
Thomas  Davies,  and  was  not  in  like  manner  baned. 

1842 :  June  2. — After  the  answers  of  all  the  defendants  were 
put  in,  the  plaintiff  moved  that  issues  might  be  directed  to  be  tried 
for  the  purpose  of  determining  the  questions  raised  upon  the  vali- 
dity of  the  instruments  impeached  by  the  suit.(6)  Upon  this  mo- 
tion, the  Master  of  the  Rolls  ordered  that  the  parties  should  proceed 
to  a  trial  at  law  in  the  Queen's  Bench,  at  the  next  assizes  for 
Glamorgan,  upon  the  following  issues,  viz. : — first,  devisavit  vel 
non,  under  the  will  of  Alice  Thomas,  in  ice,  dated  the  20th  of 
February,  1818 :  secondly,  whether  Alice  Thomas  ever  executed 
the  deed-poll  or  power  of  attorney  of  the  8th  day  of  April  1818, 
in  d&c. ;  and,  if  she  executed  the  said  deed-poll  or  power 
of  attorney,  whether  she  was  of  *sound  mind  at  the  time    ['SO] 


(a)  3  &  4  Win.  4,  c.  27,  s.  2. 

(d)  See  FuOager  t.  Clark,  18  Ves.  481 ;  Kera  v.  Burgen,  11  Sim.  3C1 ;  and 
Ooldm  ▼.  Ulyati,  Id.  372, 377,  and  other  caaea  there  cited. 

Vol.  hi.  4 
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she  executed  the  same:  thirdly,  whether  Alice  Thomas  was 
of  sound  mind  at  the  time  of  the  execution  of  the  itidentuie 
of  the  25th  of  January,  1827,  in  dtc,  and  fully  understood  the 
contents  and  effect  thereof;  and,  fourthly,  whether  the  said 
deed-poll  of  the  8th  day  of  April,  1818,  and  the  said  indentuie 
of  the  25th  day  of  January,  1827,  or  either  and  which  of  them, 
were  or  was  obtained  from  Alice  Thomas  by  fraud. 

The  learned  Judge  (Sir  R.  M.  Rolfe)  before  whom  the  issues 
were  tried,  certified  the  fact  of  such  trial,  and  the  finding  of  the 
jury  on  the  several  issues,  as  follows : — On  the  first  issue,  that 
Alice  Thomas  did  not  devise  by  her  will,  dated  the  20th  of  Feb- 
ruary, 1818,  in  the  said  issue  mentioned.  On  the  second  issue, 
that  Alice  Thomas  did  execute  the  deed-poll  or  power  of  attor- 
ney in  the  said  issue  mentioned,  dated  the  8th  of  April,  1818^ 
but  that  she  was  of  unsound  mind  at  the  time  of  the  execution 
thereof,  and  had  been  of  unsound  mind  for  the  last  thirty  years 
of  her  Ufe.  On  the  third  issue,  that  Alice  Thomas  was  of  un- 
sound mind  in  the  month  of  January,  1827,  and  at  the  time  that 
she  executed  the  indenture  in  the  said  issue  mentioned,  and  that 
she  did  not  fully  understand  the  contents  and  efiect  thereof. 
And,  on  the  fourth  and  last  issue,  that  the  said  deed-poll  or  pow- 
er of  attorney,  and  indenture  in  the  said  issue  respectively  men- 
tioned, were  both  of  them  obtained  from  Alice  Thomas  by 
fraud. 

The  plaintifiis,  after  the  trial  of  the  issues,  went  into  evidence 
to  prove  the  execution  of  the  several  instruments  by  the  parties, 
and  the  surrenders  and  admittances  on  the  court-rolls  of  the 
manors.    The  defendants  entered  into  no  evidence. 

March  llth. — The  cause  came  on  for  hearing. 

[*31]        *Mr.  Roupell  and  Mr.  Speed,  for  the  plaintiffs. 

Mr.  W.  J.  Tayler,  for  the  devisees  in  trust,  and  the  cestuis 
que  trust  under  the  will  of  Mary  Da  vies. 

The  finding  of  the  jury  on  the  issues  precludes  these  defen- 
dants from  founding  their  title  upon  the  will  of  Alice  Thomas, 
or  upon  the  effect  of  the  other  instriunents  in  question.    The  de- 
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fendants  are  therefore  thrown  back  upon  their  title  under  the 
statutes  of  limitation. 

The  question  then  is,  whether  there  has  been  such  an  adverse 
possession  by  the  defendants  and  those  under  whom  they  claim, 
that  they  have  acquired  a  title  which  the  court  will  not  disturb. 
Now,  it  appears  by  the  bill,  that  Mary  Davies  entered  into  pos- 
session of  the  premises  in  question  (excepting  the  copyholds  in 
Ogmore,  in  which  she  had  freebench)  either  at  the  death  of 
ThcOTias,  her  husband,  in  1811,  or  Thomas  Bennett,  her  son.  in 
1815.  Assuming  the  latter  date  (as  the  most  favorable  to  the 
plaintiffs)  as  the  time  when  the  right  of  entry  or  action  accrued 
to  Alice  Thomas,  with  respect  to  the  freehold  lands  and  the 
copyholds  in  Coity  Wallia,  and  taking  the  finding  on  the  second 
issue  to  be  conclusive  on  the  fact  that  Alice  Thomas  was  under 
the  disability  of  unsoundness  of  mind  until  her  death  in  1828,  it 
appears  that  thirteen  years  had  then  elapsed ;  and  from  her 
death  until  the  death  of  Mary  Davies,  in  1839,  a  further  period 
of  eleven  years  elapsed  :  these  two  periods  make  together  twenty- 
four  years  of  adverse  possession.  The  right  of  entry  or  action 
is  therefore  barred ;  for  the  saving  of  the  statute,(a)  after  twenty 
years  has  expired,  extends  only  to  ''ten  years  next  after 
the  time  at  which  the  person  to  whom  such  right  *shall  [*32] 
have  first  accrued,"  "  shall  have  ceased  to  be  under  any 
such  disability,  or  shall  have  died  :"(6)  Doe  d.  George  v.  Jes- 
son,{c)  To  avoid  the  operation  of  the  statute,  the  plaintijSis 
suggest  that  the  acts  of  Mary  Davies  are  a  fraud,  and  that  the 
same  were  unknown  to  the  plaintiffs  until  their  own  title  ac- 
crued, and  therefore  amount  to  that  concealed  fraud  against 
which  it  is  the  object  of  the  26th  section  to  guard :  that  clause, 
however,  refers  to  a  possession  originating  in  fraud,  and  refer- 
able only  thereto.  In  this  case  there  is  nothing  to  show  that 
the  fraud  of  Mary  Davies  (if  there  were  any)  was  the  means  of 
upholding  her  possession  even  for  an  hour.  The  impeached  in- 
struments were  entirely  collateral  to  the  possession  of  Mary 
Davies ;  her  title  did  not  receive,  and  does  not  stand  in  need  of, 
aid  from  them. 

1«)  3  A&4  Wm.  4,  c  37.  (i)  Sect  16.  (c)  6  East,  80. 
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Yice-Chancellor  : — The  effset  of  an  issue  directed  upon  an 
interlocutory  proceeding  is  not  necessarily  to  conclude  the  par- 
ties upon  the  fact  to  which  the  issue  relates.  The  parties,  im- 
iess  bound  by  any  special  undertaking,  (which  Lord  Cottenham, 
in  Gompertz  v.  AnsdeU,{a)  seems  to  consider  that  it  would  be 
proper  to  require,)  may  enter  into  evidence  in  this  court  for  the 
purpose  of  supporting  or  displacing  the  facts  found  upon  the 
trial  of  the  issue.  The  course  taken  in  Gompertz  v.  AfisdM 
shows  that  an  issue  so  directed  is  not  necessarily  final.  In  that 
case  it  was  left  open  to  this  consideration, — that  the  issue  might 
have  been  directed  exclusively  for  the  purpose  of  determining 
the  motion,  and  not  with  the  view  of  laying  once  for  all  founda- 
tion for  the  judgment  of  the  court  at  the  hearing.  But  in 
[*33]  *this  case  there  is  no  doubt  as  to  the  object  of  the  issues : 
it  could  only  be  with  a  view  to  the  ultimate  decision  of 
the  question  in  the  cause.  The  issues  have  been  tried,  and  the 
defendants  admit,  or,  at  least,  do  not  now  question  the  propriety 
of  the  verdict  I  must,  in  such  circumstances,  treat  the  issues 
as  having  the  same  effect  as  if  they  had  been  directed  by  the 
decree  at  the  hearing  of  the  cause ;  and  in  that  point  of  view 
the  question  is,  what  effect  is  now  to  be  given  to  the  proceedings 
which  have  been  had  in  the  cause  7 

With  regard  to  the  point  raised  upon  the  statute  of  limitations, 
I  am  clearly  bound  by  the  order  which  the  court  has  made  in 
the  cause.  The  defence  founded  upon  the  statute  was  insisted 
upon  by  the  answer.  The  case  of  the  plaintiff  was,  that  the 
statute  was  no  bar  to  the  demand  of  the  heir-at-law  or  custom- 
ary  heir.  It  is  impossible  to  suppose  that  issues  of  this  nature 
could  have  been  directed,  if  the  question  upon  the  statute  had 
not  been  decided.  If  the  defendants  could  maintain  their  pos- 
session on  the  ground  of  the  statutory  bar,  the  facts  to  be  tried 
by  the  issues  would,  at  least  so  far  as  concerned  any  question 
between  the  plaintiff  and  the  defendants,  be  perfectly  immaterial. 
I  cannot  do  otherwise  than  hold  that  the  court,  in  directing 
these  issues,  did  in  effect  decide  that  the  statute  of  limitations 
constituted  no  bar  to  the  suit 


(a)  4  Myl.  &  Cr.  449. 
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Looking  at  the  case  on  the  merits,  I  have  not  the  slightest 
doubt  of  the  justice  of  the  decision,  which  detennined  that  Mary 
Davies  did  not  acquire  au  adverse  title  to  any  part  of  this  pro- 
perty ;  nor  have  I  any  doubt  that  I  should  have  come  to  the 
same  conclusion  if  the  question  had  been  now  open  for  my  de- 
cision. It  would  have  been  greatly  to  be  lamented  if  the  law 
had  permitted  Mary  Davies,  under  such  circumstances,  to 
have  'acquired  a  title  to  the  property.  She  has  herself,  [*34] 
as  appears  by  the  instruments  in  question  in  the  suit,  put 
her  title  upon  those  iustruments.  Those  deeds  are  conclusive 
evidence  that  she  did  not  claim  against,  but,  on  the  contrary, 
that  she  claimed  under,  Alice  Thomas :  they  are  direct  acknow- 
ledgments of  the  title  of  Alice  Thomas  :(a)  it  is  not  a  case  of  ad- 
verse possession.[1]  I  do  not  know  whether  the  Master  of  the 
Rolls  had  under  his  consideration  the  question  whether  the  case 
was  or  not  one  of  concealed  fraud  within  the  meaning  of  the 
statute,*  but  I  think  I  should  have  had  no  difficulty  in  conclu* 
ding  that  it  was  such  a  case. 

I  think  the  case  of  the  plaintiff  is  completely  established  by 
the  verdict 

Decree  aocordtng  to  the  prayer  of  the  bill. 

(a)  See  3  &  4  WUl.  4,  c.  37,  s.  14. 

[1]  Where  one  took  poaseaikm  of  unoccnpied  land  as  contractor,  to  transport  for 
the  government  to  and  from  a  fort  on  the  frontiorB,  and  that  hie  claim  comprehended 
the  fort  itself,  as  well  as  the  land  around  it«  and  that  his  improTements  were  neces- 
sary in  the  performance  of  his  contract,  these  circumstances*  were  considered  evi- 
donee  that  he  did  not  hold  in  hostility,  but  in  subordination  to  the  rights  of  the  crown. 
Jaek$on  ex  dem.  Sparkman  ▼.  Porter^  I  Paine  C.  C.  R.  458. 


36  CASES  IN  CHANCERY. 


1643.— eiade  y.  Rigg. 


[*35]  •SladE  V,  RiGG. 

J  843 :  6th  and  27th  June. 

llie  mortgagee  of  a  rerenionary  interest  in  stock  in  the  public  funds,  with  a  power 
of  sale,  may  bring  his  bill  for  foreclosure  ;  and  is  entitled  to  a  decree  in  the  com- 
mon form  for  an  account,  and  in  default  of  payment,  for  foreclosure. 

Trustees  appointed  to  sell  a  reversionary  interest  in  stock,  and  pay  off  a  mortgage 
thereon,  and  hold  the  surplus  for  the  mortgagor,  are  not  necessary  parties  to  a  bill 
of  forejslosnie  brought  by  the  mortgagee. 

By  an  indenture,  dated  the  3d  of  June,  1839,  J.  Feaver  as- 
signed all  and  every  the  parts  or  shares,  part  or  share,  whether 
in  possession,  reversion,  remainder,  or^  expectancy,  to  which  he 
the  said  J.  Feaver  had  become  entitled  of  or  in  the  sum  of  5000/. 
bank  stock,  and  also  of  or  in  a  certain  accumulating  fund  there- 
inbefore mentioned,  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  and  their  own  use  and  benefit, 
but  subject,  as  to  the  said  part  or  share  of  or  in  the  said  sum 
of  5000Z.  bank  stock,  to  the  charges  made  thereupon  thereinbe- 
fore recited,  and  subject,  as  to  all  the  premises  thereby  assigned, 
to  the  proviso  or  agreement  therein  contained  for  the  redemption 
of  the  same,  upon  payment  by  the  said  J.  Feaver,  his  exocutors, 
administrators,  or  assigns,  of  the  sum  of  990Z.  and  interest,  to- 
gether with  any  further  advances  as  therein  mentioned  ;  and  it 
was  provided,  that  in  such  case  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  should  re-assign  the  said  premises  unto 
the  said  J.  Feaver,  his  executors,  administrators,  or  assigns,  or 
as  they  should  direct:  and  in  default  of  payment  as  therein 
mentioned,  the  plaintiff  was  thereby  empowered  to  sell  the  said 
share  or  premises.  J.  Feaver  soon  afterwards  died.  The  de- 
fendant Anne  Maria  Rigg  was  his  administratrix  ;  and  in  De- 
cember, 1841,  as  such  administratrix,  she  created,  by  indorse- 
ment on  the  said  indenture,  a  further  charge  on  the  stock  thereby 
assigned,  in  favor  of  the  plaintiff,  for  26 IZ.  and  interest  The 
principal  moneys  and  interest  were  not  paid  at  the  stipulated 

time. 

The  defendant  Anna  Maria  Rigg  and  her  husband 

[*36]    ^subsequently  assigned  their  shares  and  interests  in  the 

same  stock  to  Cave  and  Stuckey,  as  trustees,  upon  trust, 
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by  sale,  to  pay  the  debt  due  to  the  plaintiff,  and  the  charges  and 
expenses  therein  mentioned,  and  to  pay  the  surplus  to  the  de- 
fendants Bigg  and  wife. 

The  plaintiff  filed  his  bill  against  Rigg  and  his  wife  and  Cave 
and  Stuckey,  praying  that  Rigg  and  his  wife  might  be  decreed 
to  pay  what  was  due  to  the  plaintiff,  on  taking  the  account 
thereby  sought,  and  costs,  by  a  short  day,  the  plaintiff  offering 
thereupon  to  assign  and  release  the  said  mortgaged  premises 
unto  Anna  Maria  Rigg,  or  as  the  court  should  direct ;  and  in 
default,  that  the  defendants  Rigg  and  his  wife,  and  each  of 
them,  and  all  persons  claiming  under  them  or  either  of  them, 
might  be  foreclosed,  and  that  the  defendants  Cave  and  Stuckey 
might  be  declared  to  be  trustees  of  the  said  mortgaged  premises 
for  the  plaintiff  absolutely,  and  be  directed,  if  necessary,  to  as- 
sign and  release  the  same  accordingly.  The  facts  were  not  in 
dispute.    At  the  hearing, 

Mr.  Koe  and  Mr.  Berrey^  for  the  plaintiffs,  asked  for  a  decree 
of  foreclosure :  the  interest  of  the  mortgagee  in  the  stock,  al- 
though a  vested  interest,  was  not  an  interest  in  possession,  and 
it  was  not  probable  that  sufficient  would  be  realized  by  a  sale  to 
pay  the  mortgage  debt. 

Mr.  CoUy  for  the  defendant  Rigg,  insisted  that  the  mortgaged 
property  was  not  of  a  nature  to  be  properly  the  subject  of  fore- 
closure ;  that  the  mortgagee  was  only  entitled  to  a  decree  for 
sale  ;(a)  that  the  power  of  sale  in  the  assignment  express- 
ly p^>inted  to  that  remedy  *alone  for  the  recovery  of  the  [•STJ 
mortgage  money,  {Dyson  v.  Morris  ;){b)  and  that,  hav- 
ing unnecessarily  instituted  a  suit  in  which  he  could  obtain  no 
relief,  beyond  the  sale  that  he  might  have  had  under  his  power 
without  suit,  the  costs  ought  not  to  be  added  to  the  debt :  Samp* 
son  V.  PaUison.{c) 

The  trustees  appointed  for  the  purpose  of  discharging  the  in- 
cumbrances on  the  mortgaged  property  were  in  the  situation  of 

(a)  See  PonUn  v.  Page,  1  Madd.  Chan.  Pr.  664,  ed.  3. 

(b)  1  Hare,  413.  (c)  Id.  536. 
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mere  agents  of  the  mortgagor,  and  ought  not  to  have  been  made 
parties ;   WaltDyn  v.  C(nUt$,{a)  Garrard  v.  Lord  Lauderdale.{b) 

Yice-Chancelllor  : — I  have  not  been  able  to  find  a  case  in 
which  a  decree  for  foreclosure  has  been  made  of  an  interest  in 
stock  in  any  of  the  public  funds ;  nor  do  I  find,  fn>m  the  in- 
quiries which  I  have  made  of  the  other  judges  of  the  court,  that 
any  instance  of  the  kind  has  occurred  within  their  experience. 
Among  the  forms  of  decrees  collected  by  Mr.  Seton,  there  is  a 
precedent  of  a  decree  in  a  suit  for  the  redemption  of  goods^ 
which  contains  the  ordinary  direction,  that,  in  default  of  pay- 
ment by  the  plaintiff  to  the  defendant  of  the  amount  found  due, 
the  plaintiff's  bill  is  to  stand  dismissed  with  costs  :(c)  this,  in 
fact,  operates  as  a  foreclosure,  and  is,  in  that  point  of  view,  aa 
authority  for  a  decree  for  foreclosure,  on  a  bill  for  that  specific 
purpose ;  and  I  think  the  court,  in  a  case  like  that,  ought 
[*38]  to  make  a  decree  of  foreclosure.  If  'the  reversion  in  the 
stock  has  a  present  value,  the  mortgagor  may  redeem  ;  if 
it  is  valueless  in  the  market  as  a  subject  of  sale,  justice  requires 
that  the  mortgagee  should  have  the  option  of  taking  it  in  specie, 
for  the  chance  of  what  it  may  tum  out  to  be  worth  in  specie. 

The  only  question  then  is,  whether  the  circumstance,  that  the 
interest  of  the  mortgagee,  from  the  nature  of  the  property,  can 
only  be  equitable,  excludes  him  from  the  right  to  the  decree  of 
foreclosure  which  he  seeks.  This  question  is  answered  by  the 
cases  which  affirm  the  title  of  a  second  mortgagee  to  foreclose 
the  mortgagor,  although  he  does  not  redeem  the  first  mortgagee, 
or  take  any  steps  to  get  in  the  legal  estate.  These  cases  decide, 
therefore,  that  the  mortgagee  of  an  equitable  interest  in  property 
is  entitled  to  forclose  the  equity  of  redemption,  leaving  the  legal 
title  in  a  third  party.  I  am  of  opinion  that  the  plaintiff  in  this 
case  is  entitled  in  like  manner  to  a  decree  for  foreclosure  of  the 
mortgaged  property  in  the  ordinary  form. 

It  appears  that  the  mortgagors  have  assigned  their  reversion- 
ary interest  in  the  fund  by  a  subsequent  instrument  to  trustees 
upon  trust  for  sale,  and  out  of  the  proceeds  to  satisfy  the  debt 

(a)  3  Sim.  14.  (h)  3  Sim.  L 

(c)  Seton  on  Decreesi  pp*  181 1 182. 


CASES  IN  CHANCERY.  38 

l843.~Slade  V.  Riggr. 

due  to  the  plaintiff,  and  pay  over  the  surplus  to  the  mortgagors. 
This  is  a  private  arrangement  of  the  mortgagors  for  their  own 
benefit,  which  they  might  have  cancelled  at  their  own  will  and 
pleasure,  and  in  which  the  plaintiff  has  no  interest.  These  trus- 
tees ought  not  to  have  been  made  parties,  and  the  bill  must  be 
dismissed  as  against  them  without  costs. 


*Malcolm  t?.  Scott.  [*39] 

1843 :  Itt,  2bd,  and  10th  Jane. 

A.,  in  India,  beinjf  indebted  to  B.,  in  England}  directed  C.  &>  Co.,  his  agents  in  Lon- 
don, to  hold  a  mm  (equal  to  a  lac  of  ntpeee)  at  the  diepoaal  of  fi.,  as  soon  as  G  d& 
Ca  ahonld  be  in  poeseBsion  of  funds,  and  informed  B.  of  such  directions  ;  C  &>  Co. 
ako  acquainted  B.  that  they  had  received  and  registered  the  order.  A.  subsequently 
coDsigned  a  ship  to  another  agent,  D.,  and  directed  him  to  apply  the  proceeds  of 
the  sale  of  the  ship  to  the  purpose  of  paying  the  debt  owing  to  B.,  and  spontane- 
onsly  informed  B.  that  the  ship  and  freight  would  be  available  for  his  (A.'s)  London 
accounts,  and  that  B.,  amongst  others,  would  be  paid  the  lac  of  rupees  thereouL 

Held,  that  B.  had  not,  by  the  correspondence,  upon  which  the  plaintiff's  case  de« 
pended,  acquired  a  lien  on  the  proceeds  of  the  ship,  and  that  it  was  competent  to 
A.  to  countermand  the  order  to  his  agents  as  to  the  application  of  such  proceeds  to 
the  payment  of  B. 

Letten  proved,  but  not  particularly  mentioned  in  the  pleadings,  are  not  therefore  in- 
admissible ;  but  if  the  production  of  such  evidence  would  operate  as  a  surprise  on 
the  other  party,  the  Court  will  not  give  effect  to  it,  without  giving  the  party  to  be 
afiected  by  it  an  opportnnity  of  controverting  it. 

An  injunction  to  restrain  a  defendant  from  parting  w;th  the  property  in  question  in 
the  cause  may  be  granted,  notwithstanding  a  principal  party  interested  is  out  of  the 
jurisdiction. 

On  a  supplemental  bill,  relief  may  be  given  of  a  nature  diflforent  from  that  which  was 
prayed  by  the  original  bill,  where  it  proceeds  upon  circumstances  arising  out  of 
•abseqaent  dealings  with  the  subject-matter  of  the  original  suit 

The  plaintiff  G.  Malcolm  was  a  creditor  of  George  Ure  Adam 
and  James  Stewart  Blakie  Scott,  who  carried  on  business  as 
merchants  at  Calcutta,  under  the  firm  of  Adam,  Scott,  &  Co. 
The  original  bill  was  filed  in  November,  1841 ,  against  that  firm, 
and  against  William  Scott,  John  Scott,  and  Peter  Bell,  who  car- 
ried on  business  as  merchants  in  London,  under  the  firm  of  Scott, 
Bell,  &  Co. ;  and  it  charged  that  Adam,  Scott,  &  Co.  had  di- 
rected the  defendants  Scott,  Bell,  Sc  Co.,  who  were  their  London 

Vol.  in.  5 
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agents,  to  appropriate  a  sum  of  10,626/.  (equiiralent  to  a  lac  of 
rupees)  to  the  use  of  the  plaintiff,  out  of  the  first  monies  they 
should  realize  from  consignments  or  remittances  on  account  of 
Adam,  Scott,  &  Co.,  and  which  Scott,  Bell,  &  Co.  promised  to 
do  ;  and  it  prayed,  with  other  relief,  that  an  account  as  between 
Scott,  Bell,  &  Co.  and  the  plaintiff  might  be  taken,  and  the  pro-i 
ceeds  of  the  consignments  applied  according  to  the  alleged  as- 
signment. 

After  the  answers  were  put  in,  the  plaintiff  filed  his  sup- 
[*40]  plemental  bill  against  Scott,  Bell,  &  Co. ;  William  'Adam, 
of  London,  who  was  a  brother  of  George  Ure  Adam ;  and 
Adam,  Scott,  &  Co.,  who  were  alleged  to  be  out  df  the  jurisdic- 
tion. The  supplemental  bill  alleged  that  Adam,  Scott,  &  Co. 
agreed  with  the  plaintiff  that  the  freight  and  proceeds  to  be  re- 
alized from  the  sale  of  the  ship  ^*  Forfarshire,"  on  the  completion 
of  her  voyage,  should  be  applied  as  part  of  the  funds  of  Adam, 
Scott,  &  Co.  in  or  towards  payment  of  the  10,625/.,  and  that 
they  gave  the  plaintiff  a  lien  or  charge  on  the  freight  and  pro- 
ceeds for  securing  the  same ;  that  the  plaintiff,  relying  upon  his 
lien  or  charge,  abstained  from  taking,  and  did  not  take,  such 
measures  for  enforcing  payment  of  the  10,625/.  from  Adam, 
Scott,  So  Co.  as  he  otherwise  would  have  taken ;  that  ^^  The 
Forfarshire"  had  been  since  consigned  to  William  Adam  ;  that 
Adam,  Scott,  &  Co.  were  attempting  to  withdraw  the  freight  and 
proceeds  from  the  operation  of  the  plaintiff's  hen  or  charge,  and 
had  instructed  William  Adam  to  dispose  of  the  freight  and  pro- 
ceeds, so  as  to  defeat  the  plaintiff's  lien  or  chaise.  The  bill 
prayed  a  declaration  that  the  plaintiff  was  entitled  to  have  the 
share  and  interest  of  Adam,  Scott,  &  Co.  in  the  freight  and  pro- 
ceeds of  sale  of  the  ship  "  Forfarshire,"  in  the  hands  of  William 
Adam,  so  far  as  he  should  receive  the  same,  applied  in  or  to- 
wards satisfaction  of  the  10,625/.,  or  otherwise  of  what  was  due 
from  Adam,  Scott,  &,  Co.  to  the  plaintiff;  that  an  account  might 
be  taken  of  such  freight  and  proceeds  ;  that  the  amount  thereof 
received  or  to  be  received  by  William  Adam  and  Scott,  Bell,  & 
Co.  respectively  might  be  ascertained ;  that  the  amount  in  the 
hands  of  Scott,  Bell,  &  Co.,  applicable  to  the  payment  of  the 
10,625/.,  or  for  which  they  were  otherwise  accountable  to  the 
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plaintiff  in  lespect  of  consigninents  receiired  by  thexn  from  or  on 
account  of  Adam,  Scott,  &  Co.,  might  be  ascertained ;  that  the 
sums  which  should  be  found  to  have  been  received  by. 
William  Adam  and  Scott,  Bell,  *&  Co.,  in  respect  of  the  [*41] 
freights  or  proceeds  of ''  The  Forfarshire,"  might  be  inclu- 
ded as  part  of  the  amount  applicable  to  the  payment  of  10,625Z. : 
that  William  Adam  might  be  decreed  to  pay  what  he  had  re- 
ceived in  respect  thereof  to  the  plaintiff;  and,  if  necessary,  for 
the  satis&ction  of  the  10,626/.  pursuant  to  the  order,  if  the  ship 
had  not  been  sold,  that  the  same  might  be  sold,  and  the  proceeds 
applied  accordingly :  that  Scott,  Bell,  &  Co.  might  also  be  de- 
creed to  pay  to  the  plaintiff  what  should  be  in  their  hands  ap- 
plicable to  the  payment  of  the  10,626/.,  and  that  William  Adam 
might  be  restrained  from  remitting  the  freight  or  proceeds  of  sale 
to  Adam,  Scott,  &  Co.,  and  for  a  receiver.  The  plaintiff  moved 
for  the  injunction. 

The  claim  of  the  plaintiff  was  founded  upon  letters  which  had 
passed  between  Adam,  Scott,  &  Co.,  their  agents,  and  himself, 
and  were  principally  disclosed  by  the  answers.  The  letters  are, 
for  the  most  part,  stated  in  the  judgment.  The  other  letters,  on 
which  more  or  less  reliance  was  placed  on  the  argument  for  the 
plaintiff  in  support  of  the  motion,  were  the  following : — Adam, 
Scott,  &  Co.  to  Scott,  Bell,  d&  Co.,  dated  Calcutta,  16th  January, 
1841 :  "  We  are  desirous  of  remitting  Cs.  Rs.  100,000  to  Mr. 
George  Malcolm,  as  if  by  a  draft  to-day,  at  10  mos.  date,  at  ex- 
change 2s.  l^d.  per  Cs.  Rs.,  10,625/.,  which  would  fall  due  in 
London  19th  November  next.  Cs.  Rs.  60,000  to  you  and  Mr. 
W.  Scott,  for  his  loan  to  the  writer,  dated  as  above,  at  exchange 
2s.  1^.,  5,312/.  10s. ;  togeth(Br,  15,637/.  10s.  Should  you  be  in 
possession  of  funds,  we  have  to  request  the  favor  of  your  holding 
these  sums  at  Mr.  Malcolm's  and  your  own  disposal  respective- 
ly."— ^J.  S.  B.  Scott  to  G.  Malcolm,  dated  Calcutta,  16th  January, 
1841,  (after  expressing  his  inability  to  say  how  their  cash 
accounts  stood,  so  as  to  rogulate  the  remittance  of  the 
^plaintiff's  stock,  and  that  standing  in  his  own  name,)  [*42] 
says,  '^'  Being  anxious  to  make  some  funds  available  to 
you,  I  have  written  officially  to  Messrs.  Scott,  Bell,  6c  Co.,  to  hold 
at  your  disposal,  on  or  before  the  19th  November  next,  10,625/., 
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being  the  equivalent  of  Rs.  100,000,  exch.  2s.  I^c2.  Our  friends 
will  hold  this  amount  at  your  disposal,  under  discount,  inmie- 
diately  after  the  receipt  of  this,  or  as  soon  as  they  are  in  posses- 
sion of  funds." — Scott,  Bell,  &  Co.  to  G.  Malcolm,  dated  London, 
12th  March,  1841 :  "We  beg  to  advise  you,  that  by  the  over- 
land letters  from  India,  received  yesterday,  we  are  requested  by 
Messrs.  Adam,  Scott,  &,  Co.  to  account  to  you  for  the  equivalent 
of  Cs.  Rs.  100,000,  at  28, 1^.  per  rupee,  10  months  after  the  date 
of  their  letter,  (16th  January  last,)  or  to  hold  that  amount  at 
your  disposal,  under  discount,  at  the  Bank  of  England  rates,  if 
convenient  to  us,  and  provided  we  are  in  funds  from  tlieir  con- 
signments and  remittances  via  Colombo,  China,  and  the  Mauri- 
tius. At  the  present  time  we  are  considerably  in  cash  advance 
for  the  firm,  and  the  consignments  and  remittances  hitherto  ad- 
vised will,  we  think,  fall  short  of  the  engagements  we  are  under 
on  this  account.  We  have,  however,  registered  the  above,  and, 
should  remittances  or  consignments  come  forward  to  enable  us 
to  meet  their  wishes,  we  shall  lose  no  time  in  advising  you." — 
On  the  13th  of  March,  the  plaintiff  requested  Scott,  Bell,  &  Co, 
to  give  their  acceptances  in  respect  of  the  remittance^  which 
they  refused.  Several  subsequent  letters  passed  between  the 
plaintiff  and  Scott,  Bell,  &  Co.  in  the  months  of  March,  June, 
August,  and  October,  1841.  in  which  the  plaintiff  pressed  for  a 
definite  understanding  with  regard  to  the  state  of  the  account 
between  Scott,  Bell,  &,  Co.  and  Adam,  Scott,  &  Co.,  and  the 
time  at  which  payment  to  the  plaintiff  might  be  expected ;  and 

Scott,  Bell,  &  Co.,  on  the  other  hand,  alleged,  that  their 
[•43]    balance  against  Adam,  Scott,  &  Co.  *was  still  very  large, 

and  they  declined  to  do  more  than  refer  to  their  former 
intimation.  In  reply  to  a  request  of  the  plaintiff  to  know  the 
true  state  of  their  claims  on  Adam,  Scott,  &  Co.,  Scott,  Bell,  & 
Co.,  by  a  letter  of  the  23rd  of  October,  1841,  said,  "  If  you  con- 
tinue to  be  a  partner  in  the  present  firm,  we  shall  have  the 
greatest  pleasure  in  submitting  all  our  subsequent  accounts  to 
you  ;  if  you  are  not,  we  do  not  acknowledge  your  right  to  ask 
for  any  particulars  in  regard  to  their  transactions  with  us  beyond 
what  we  have  already,  and  shall  continue  cheerfully  to  give 
you,  bearing  upon  the  remittances  that  may  be  ultimately  avail- 
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able  for  the  payment  which  the  Bengal  firm  desire  to  make  to 
you."(a) 

Mr.  RoupeU  and  Mr.  RM^  in  support  of  the  motion,  contended, 
that  the  communications  which  had  taken  place  between  the^ 
parties  had  given  the  plaintiff  a  lien  on  the  proceeds  of  "  The 
Por&rshire,"  (if  not  the  freight)  which  Adam,  Scott  <fc  Co.  could 
not  retract.  It  was  not  necessary  in  this  court  to  make  out,  that 
the  instructions  which  had  been  given  by  the  principal  were 
so  conclusively  accepted  by  the  agent  as  to  make  the  agent 
a  debtor  to  the  plaintiff;  that  would  be  a  sufficient  case  at  law : 
Williams  v.  Everett  :(b)  it  was  sufficient  to  shew  that  the  in- 
structions were  given,  and  were  acted  upon  by  the  agent,  and 
that  those  instructions  were  communicated  to  the  creditor: 
Bum  V.  Carv€Uho.{c)  All  these  circumstances  occurred  in  this 
case,  and  created  a  trust  or  charge  for  the  plaintiff  which  the 
court  would  enforce. 

*Mr.  Koe  and  Mr.  Hull^  for  the  defendant  William  Adam,  [*44] 
insisted  that  the  instructions  contained  in  the  letters  might 
be,  and  had  been  revoked ;  that  the  supplemental  suit  deviated  from 
the  original  suit,  and  was  irregular ;  that  the  letters,  except  those 
of  the  16th  of  January,  19th  of  November,  and  22d  of  December, 
1841,(c{)  were  not  charged  in  the  bill,  and  were,  therefore,  inad- 
missible as  evidence :  Whitley  v.  Martin,{e)  Chraham  v.  Oft- 
ver  i{g)  and  that  the  injunction  could  not  be  granted  in  the  ab- 
sence of  Adam,  Scott  &  Co. :  Brownie  v.  Blount^h) 


Yice-Chancellor. — The  plaintiff  claims  a  specific  lien  upon 
the  proceeds  of  the  sale  of  the  ship  "  Forfarshire,"  now  in  the 
hands  of  the  defendant  William  Adam,  in  satisfaction  of  a  debt 
claimed  to  be  due  from  the  firm  of  Adam,  Scott  &  Co.  to  the 
plaintiff.    The  defendants  Scott,  Bell  &  Co.,  whatever  they  may 

(a)  Thib  remainder  of  the  material  correspondence  will  be  found  in  the  judgment ; 
it  is  emitted  in  the  statement  to  avoid  repetition. 

(b)  14  East,  583.  {e>  4  Myl.  &.  Cr.  690. 
{d)  Pages  41,  48,  Se.  (e)  3  Beav.  326. 
<^)Id.lS4.  (A)  3  R.  4b  MyL  83. 
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have  fonnerly  done,  do  not  now  claim  any  interest  in  these  mo- 
nies, and  the  defendant  William  Adam  himself  claims  no  inte- 
rest in  them.  The  proceeding  is  in  effect  against  Adam,  Scott 
d&  Co.,  the  Calcutta  house,  in  their  absence,  except  so  far  as  they 
may  be  represented,  or  their  interest  protected,  by  William 
Adam. 

The  lien  of  the  plaintiff  upon  the  proceeds  of  the  sale  of  j 
"  The  Forfarshire,"  is  founded  upon  an  alleged  contract,  which 
is  sought  to  be  made  out  by  means  of  a  correspondence  that  has 
passed  between  the  parties.  In  considering  the  effect  of 
[*45]  this  evidence,  I  shall  divide  it  *into  three  branches :  first^  the 
letters  which  passed  between  the  Calcutta  house  and  Wil- 
liam Adam ;  secondly,  between  the  Calcutta  house  and  the  plain- 
tiff;  and  thirdly,  between  the  plaintiff  and  the  defendant  Wil- 
liam Adam. 

In  considering  the  effect  of  this  particular  correspondence,  it 
should  be  observed  that  the  letters  which  passed  in  the  early 
part  of  1841  between  Adam,  Scott,  Sc  Co.  and  Scott,  Bell,  die  Co., 
— ^between  Scott,  Bell,  and  Co.  and  the  plaintiff, — and  between 
Adam,  Scott,  Sc  Co.,  and  the  plaintiff,  do  not  relate  to  any  specific 
consignments  whatever;  and  it  cannot,  therefore,  be  disputed 
that,  at  the  time  the  correspondonce  I  am  about  to  notice  com- 
menced, Adam,  Scott,  Sc  Co.  were  free  to  deal  with  "  The  For- 
farshire," as  they  thought  fit.  And  the  questions  upon  the  effect 
of  their  correspondence  may  be  considered  under  two  heads: 
first,  whether  the  effect  of  the  correspondence  per  se  was  such 
as  to  withdraw  "  The  Forfarshire,"  from  the  control  of  Adam, 
Scott,  &,  Co.,  and  give  the  plaintiff  the  lien  he  claims,  in  the  ab- 
sence of  an  actual  agreement  to  give  such  lien ;  and,  secondly, 
whether,  upon  the  correspondence  it  is  not  manifest  that  the 
plaintiff  never  supposed  he  had  any  lien  upon  "  The  Forfar- 
shire," until  he  was  advised  by  some  one  that  he  might  possibly 
establish  a  lien  by  means  of  the  correspondence. 

The  first  branch  of  the  correspondence  is  that  between  the  Cal- 
cutta house  and  William  Adam,  who  was  their  own  agent ;  and 
if  a  lien  could  be  made  out  by  that  correspondence  alone,  it  might 
be  material  to  consider  which  of  these  letters  were  sent,  and 
which  received,  by  particular  posts.  I  agree  to  the  observation  on 
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behalf  of  William  Adam,  that  all  letters  sent  by  one  post 
and  received  by  one  post  must  be  considered  and  'treated  [M6] 
as  one  communication.  It  might  also  be  material  to  ob- 
serve, that  the  letters,  collectively  taken,  do  not  purport  to  give  an 
absolute  direction  with  respect  to  the  application  of  the  proceeds*, 
but  the  Calcutta  house  thereby  reserve  the  right  to  have  part  of 
the  proceeds  applied  in  satisfaction  of  the  claim  of  other  persons. 
I  am  satisfied,  however,  that  this  part  of  the  correspondence  is  ma- 
terial only  to  the  plaintiff's  case,  as  it  may  assist  in  throwing  Ught 
upon  other  parts  of  it.  Nothing,  I  conceive,  can  be  more  clear 
than  that  instructicHis  communicated  by  a  principal  to  his  own 
agent,  to  apply  the  property  of  the  principal  in  payment  of  a 
particular  creditor,  do  not  per  se  give  that  creditor  any  lien  upon 
the  property  in  the  hands  of  the  agent :  Scott  v.  Parchnr.{a)  I 
think  it  equally  clear,  that  the  mere  announcement  by  a  princi- 
pal, even  to  his  creditor,  that  such  an  arrangement  had  been 
made  by  himself  for  the  payment  of  the  creditor's  debt,  would 
not  alter  the  case  of  give  the  creditor  a  hen  :[1]  for  this  authori- 

(•)  3  Mer.  652. 

[1]  In  oidex  to  coiurtitiite  an  eqaitable  alignment,  by  a  debtor  to  a  craditorf  of  a 
sum  dae  from  a  third  pazaon,  there  must  not  only  be  an  agreement  to  pay  the  credi- 
tor oat  of  the  particular  fund,  but  an  appropriation  of  the  fond,  either  by  giving  an 
order  upon  it,  or  by  transferring  it  in  such  a  manner  that  the  holder  wiU  be  authorized 
to  pay  it  to  the  creditor  directly,  without  the  further  intervention  of  the  debtor.  Hoyt 
▼.  Story  and  The  New  York  and  Erie  Railroad  Co,t  3  Barbour's  Sup.  C.  Rep.  269. 
In  the  case  of  Wat$on  ▼.  The  Duke  of  Wellington,  1  Ruas.  &  Myhie,  602,  the  Mas- 
ter of  the  Rolls  held,  that  in  order  to  constitute  an  equitable  assignment  there  must 
be  an  engagement  to  pay  out  of  a  particular  fund.  See  also  Clark  v.  Mauran,  3 
Fkige  Ch  Rep.  373 ;  Bradley  v.  Root,  5  Paige  Ch.  Rep.  632.  That  there  must  bo 
somolhing  more  than  a  mere  agreement  to  pay  out  of  a  particular  fund, 
see  Roger9  v.  Hoeack,  18  Wend.  R.  319 ;  Hoyt  ▼.  Story,  3  Barb.  S.  C.  R.  262, 
264.  The  rule  seems  to  be,  that  unices  there  is  some  appropriation  of  the  fund,  either 
by  giving  an  order  upon  it,  or  transferring  it  in  such  a  manner  that  the  holder  would 
bo  authorized  to  pay  it  to  the  creditor  directly  without  the  intervention  of  the  debtor, 
it  would  be  held  not  to  create  a  lien,  but  to  be  a  mere  personal  covenant  See  Ho* 
sack  V.  Rogers,  18  Wend.  R.  319  ;  Hoyt  v.  Story,  3  Barb.  S.  C.  R.  262 ;  Brainard 
V.  Burton,  5  Verm.  R.  97 ;  Mandemlle  v.  Welch,  5  Wheat  R.  277.  In  the  case  of 
Hooaek  v.  Rogers,  there  was  a  covenant  to  pay  a  certain  debt  out  of  a  designated 
fund,  when  the  same  should  be  recovered  by  the  debtor.  The  Court  for  the  Correction 
of  Errors  held  that  it  did  not  give  the  creditor  a  specific  lien  on  the  fund.  Judge 
Cowen,  in  that  case,  saya— «  Here  m  no  assignment,  no  mortgage  or  pledge,  no  or- 
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ty  can  scaieely  be  wanting ;  but  if  it  were,  the  case  of  Ex  parte 
Heywoodj^a)  a  case  in  bankraptcy,  and  one,  therefore,  which  m- 
volved  the  equity  as  well  as  the  law  of  the  case,  the  principle 
of  the  decision  in  Garrard  v.  Lord  Lauderdale^{b)  and  the  ex- 
planation which  is  given  by  Lord  Cottenham  in  Bill  v.  Cure- 
t(my{c)  of  that  and  other  cases  of  the  same  class,  would  remove 
all  difficulty  upon  the  subject.  It  i^  clear  that,  notwithstanding 
such  direction  or  communication,  the  property  may  remain  un- 
der the  dominion  of  the  debtor.  I  refer,  therefore,  to  this  part — 
only  on  account  of  the  bearing  it  was  said  to  have  upon  the 
other  parts — of  the  correspondence  out  of  which  a  contract  might 
possibly  be  made  out. 

It  appears  originally  to  have  been  the  intention  of  the 
[•47]  'Calcutta  house  to  consign  the  ship  "Forfarshire"  to 
Scott,  Bell,  &  Co.  for  sale,  and  that  the  proceeds  should, 
to  some  extent  at  least,  be  made  available  to  the  payment  of  the 
plaintiff's  debt  This  intention  was  afterwards  departed  from, 
— as  to  the  destination  of  the  ship.  On  the  12th  of  September, 
1841,  Adam,  Scott  &  Co.  wrote  to  William  Adam : — "  By  the  last 
accoimts  from  Macao  not  a  ball  of  ours  had  been  sold :  Leighton 
had,  however  loaded  '  The  Forfarshire'  for  London  with  tea  at 
8/.  10^.  per  ton ;  and  as  she  will  be  sold  at  home,  the  proceeds 
of  the  freight  and  block  should  not  be  far  short  of  14,0002.  a 
15,000^  I  am  thinking  of  sending  the  power  to  you  for  this 
purpose,  for  it  is  more  in  your  line,  and  you  will  do  far  greater 
justice  thsm  S.,  B.  &  Co.,  can  or  will."  The  intention,  how- 
ever, on  the  part  of  the  Calcutta  house,  that  the  proceeds  of  the 
sale  should  be  made  available  for  the  payment  of  the  plaintiff's 
debt,  appears  to  have  continued  after  the  change  in  the  destina- 
tion of  the  ship.  On  the  21st  of  October  Geoi^  Ure  Adam 
writes  to  William  Adam — "  Malcolm  has  about  25002.  of  A.,  S. 
&  Co.,  and  until  the  *  Forfarshise'  gets  home  he  cannot  get  a 
pice  of  his  capital :"  and  he  proceeds  to  intimate  his  intention  to 

der  or  other  ipecific  appropriation  of  the  French  fond,  but  a  mere  covenant  to  pay  them 
over  on  their  bemg  obtained  by  ihe  covenantor.  That  such  an  agreement  doea  not 
create  any  lien  either  at  hiw  or  in  equity." 

(a)  S  Roae,  355.  (i)  3  Sun.  1 ;  3  R.  &AL  451. 

(c)3MyL4bK.510»511. 
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transfer  the  ship  into  the  name  of  William  Adam,  and  to  forward 
the  bill  of  sale  by  the  next  mail.  On  the  20th  of  November  the 
same  partner  wrote  to  William  Adam,  and,  after  informing  him 
that  the  bill  of  sale  convejring  <<  The  Forfarshire"  to  him  had 
been  executed,  and  would  be  sent  by  the  next  mail,  adds, — 
"  You  must  use  your  best  exertions  to  dispose  of  her,  and  let 
Malcolm  have  a  portion  of  his  capital.  She  was  to  sail  from 
Hong  Kong  about  the  10th  ulto.,  if  all  her  repairs  were  com- 
plete.^' On  the  18th  of  December  the  necessary  bills  of  sale  and 
powers  of  attorney  are  transmitted  to  William  Adam,  enabling 
him  to  sell  the  ship,  and  the  letter  of  Adam,  Scott  &  Co. 
to  him  of  the  same  date,  notifying  the  ^transmission  of  [*48] 
these  instruments,  contains  this  passage : — '^  We  have  no 
accounts  from  China  of  the  final  departure  of  <  The  Forfarshire' 
for  London" — "  We  hope  that  you  will  be  able  to  effect  a  sale  of 
the  ship  at  10,000/.  or  upwards ;  but  we  do  not  wish  to  limit 
you  to  600/.,  more  or  less,  our  desire  being  to  get  the  ship  sold, 
and  the  proceeds  made  available  to  Mr.  George  Malcolm."  On 
the  18th  of  December,  1841,  they  again  write, — "  With  reference 
to  our  letter  of  the  11th  instemt,  we  beg  to  wait  upon  you  with 
the  under-mentioned  policies  of  insurance  on  the  block  of  the 
ship  'Forfarshire,'  from  the  15th  instant  to  16th  March  next, 
which,  in  the  event  of  loss,  you  will  please  recover,  and  make 
the  proceeds  available,  as  before  stated,  to  Mr.  George  Malcolm." 
Now,  up  to  that  time,  there  appears  to  have  been  a  clear  inten* 
tioti  communicated  by  the  Calcutta  house  to  their  own  agents  in 
this  country  that  the  proceeds  of  the  sale  of  "  The  Forfarshire  " 
should  be  made  available  for  the  payment  of  a  portion  of  the 
capital  of  the  plaintiff, — ^who  appears  to  have  been  a  former 
partner  in  the  house, — the  debt  which  he  claimed  being  the  cap- 
ital owing  from  the  firm  on  his  retirement.  To  this  time,  how- 
ever, there  had  been  no  conmiunication  whatever  made  by  Wil- 
liam Adam  to  the  plaintiff  of  what  is  contained  in  these  letters ; 
and  on  the  22d  of  December  George  Ure  Adam  writes  to  Wil- 
liam Adam,  and  referring  to  the  other  letters  by  the  same  mail  re- 
garding "  The  Forfarshire,"  adds, — "  When  telling  you  to  make 
the  proceeds  of  the  vessel,  when  sold,  available  to  pay  to  Mal- 
colm, you  will  understand  that  the  matter  will  be  conditional,  and 
Vol.  EL  6 
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dependent  on  advices  from  me  t)y  next  mail.  I  have  no  fear  of 
funds  coming  from  China,  but  mitil  I  get  them  it  would  not  be 
just  to  pay  Malcolm  in  preference."  And  the  writer  then  goes 
on  to  express  some  grounds  of  complaint,  which  he  sup- 
[•49]  poses  himself  to  have,  of  the  conduct  of  "the  plaintiff  to- 
wards him.  Up  to  this  point,  therefore,  there  was  nothing 
more  than  instnictions  sent  by  a  principal  to  his  own  agent,  di- 
recting him  in  what  way  he  was  to  apply  the  property  of  the 
principal  in  satisfaction  of  his  obligations ;  and  before  any  com- 
munication was  made  to  the  creditors,  there  is  a  letter  which  sajrs 
that  the  directions  formerly  given  are  to  be  conditional,  and  de- 
pendent upon  future  advices  from  the  principal.  If  this  letter, 
and  the  other  letters  of  the  same  month,  were  received  by  the 
same  post,  and  are  to  be  taken  as  the  same  set  of  instructions,  it 
is  plain  that  any  effect  the  former  part  of  these  instructions 
alone  might  have  had  is  materially  reduced  by  the  latter  part. 
But  before  any  communication  to  the  creditor,  the  agent  is 
ordered  to  hold  the  proceeds  according  to  the  future  direction  of 
the  principal. 

It  appears  that,  about  this  time,  the  plaintiff,  not  being  satis- 
fied with  the  progress  of  his  attempts  to  obtain  payment  of  his 
debt,  sent  out  a  Mr.  Buchanan  to  India  as  his  agent,  to  support, 
if  not  to  enforce,  the  claim  there.  This  step  appears  to  have 
produced  a  change  in  the  intentions  of  the  Calcutta  house ;  for 
on  the  21st  of  January,  1842,  George  Ure  Adam,  writing  to 
William  Adam,  says,  "  As  to  the  state  of  our  account  with  them 

_        ^^^  • 

(S.,  B.,  &  Co.,)  when  they  talk  to  you  about  it,  you  should  ask 
to  look  at  our  statements :  they  have  behaved  very  badly  to  re- 
fuse to  give  the  information  to  Malcolm  regarding  what  funds 
were  indicated  by  us  via  Mauritius ;  and  Malcolm  has,  on  the 
other  hand,  acted  very  badly  to  me  in  sending  out  Mr.  Bucha- 
nan, at  the  same  time  disputing  several  items  in  our  accounts, 
as  not  coming  within  the  province  of  our  business,  as  if  two 
partners  could  not  control  a  third  :  it  was  my  desire  to  let  him 

have  his  capital — at  least  such  portion  as  I  thought  we 
[*50]    might  safely  pay  to  him — ^with  the  shortest  delay,  'but 

since  he  has  resolved  to  dispute  our  accounts,  I  will  not 
j>ay  him  anything.    Mr.  Buchanan  has  called  twice,  and  I  told 
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him  that  I  had  already  made  arrangements  to  pay  Malcolm 
about  10,000/.  out  of  the  proceeds  of  <  The  Forfarshire/  and  that 
I  considered  Malcolm,  under  the  circumstances,  was  dealing 
harshly  towards  me :  he  disclaimed  this." — '<  Nothing  has  been 
done  by  Buchanan  as  yet,  and  he  is  waiting  till  the  mail  comes 
in  with  fresh  instructions  from  Malcolm." — "  I  have  got  Turton's 
opinion  privately  that  Malcolm  cannot  annoy  me  by  calling  for 
security  or  for  the  payment  of  any  portion  of  a  disputed  partner- 
ship account,  especially  as  there  were  no  articles  of  co-partner- 
ship or  deed  of  dissolution,  so  that,  if  he  intends  to  give  trouble 
by  calling  for  his  money,  I  shall  meet  him  with  unsettled  de- 
pendencies. It  was  my  wish  to  meet  his  desire  to  get  his  money 
with  all  possible  dispatch." — ^'I  doubt  the  propriety  now  of 
giving  him  any  of  his  money  in  England,  and  I  wish  it  were 
possible  for  you  to  raise  10,000Z.  on  the  block  of '  The  Forfar- 
shire,' and  send  the  money  out  at  once  to  me,  and  thus  leave 
the  adjustment  of  all  the  partnership  accounts  here.  As  the 
vessel  stands  in  your  name,  you  can  do  as  you  like  with  her, 
and  no  one  can  arrest  her  or  her  freight.  Scott,  Bell,  &  Co. 
have  a  claim  against  Colly(a)  for  some  balance  due  on  ship- 
ments, and  Richard  Bell  has  written  home  that  so  much  of  the 
freight  will  be  available  to  pay  them  for  Colly's  debt  Let  the 
money  due  on  shipments  made  by  J.  W.  and  W.,  S.,  B.  for  50002. 
be  paid  them  from  the  freight,  in  the  first  place.  If  you  can  by 
any  satisfactory  way  raise  even  5000/.  or  6000/.  on  the  block,  I 
wish  you  would  do  so  and  remit  the  amount,  and  the  remainder 
when  you  sell  the  vessel."  Again,  on  the  22nd  of  January, 
he  wrote  thus: — "Regarding  Malcolm,  I  have  told 
*him,  that,  as  he  has  sent  out  a  representative  here,  our  [*51] 
correspondence  will  now  cease ;  and  that  I  regret  there 
should  be  any  difference  existing  between  us.  You  will,  of 
course,  not  give  him  any  information  regarding  <  The  Forfar- 
shire,' for  his  account  must  be  adjusted  here.  He  will  be 
anxious,  perhaps,  for  some  promise  from  you,  but  you  cannot 
give  him  one :  on  the  other  hand,  as  I  do  not  know  but  you 
might  have  paid  him  some  money,  Buchanan  cannot  call  upon 

(a)  A  part-owner  of  the  ship,  on  whose  Interest  nothing  tnrned. 
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me  for  a  doable  payment,  or  even  security,  supposing  that  our 
partnership  accounts  were  free  from  dependencies,  but  which 
they  are  not" 

Many  other  letters  were  read,  which  were  only  important  for 
this  case,  as  showing  in  what  way  the  Calcutta  house  was 
giving  directions  to  their  own  agents.  It  is  sufficient  for  me  to 
say,  that  the  result  of  these  letters  is,  that,  at  the  time  I  have 
mentioned,  the  Calcutta  house,  in  their  directions  to  their  s^nts, 
countermand  the  authority  they  had  formerly  given,  and  direct 
that  Malcolm  shall  have  no  part  of  the  money  in  the  hands  of 
William  Adam  applied  in  payment  of  his  claim,  always  acknow- 
ledging, however,  that  the  plaintiff  was  a  creditor ;  and  nothing, 
as  will  hereafter  be  seen,  had  passed  between  William  Adam 
and  the  plaintiff  upon  which  the  plaintiff  can  sustain  his  claim. 
This  is  the  result  of  the  correspondence  down  to  the  letters 
which  advert  to  the  institution  of  the  suit 

Now  this  correspondence — ^no  other  communication  being 
made  to  the  plaintiff,  by  the  agent,  than  appears  in  the  third 
branch  of  it,  to  which  I  will  presently  refer — ^was  nothing  more 
than  a  direction  given  by  a  principal  to  his  own  agent ;  and,  so 
far  as  the  direction  of  the  application  of  the  proceeds  of  the  ship 
went,  was  countermanded,  before  any  communication, 
[*52]  had  been  made  by  *the  agent  to  the  creditor,  under  which 
a  lien,  not  given  by  the  directions  to  the  agent  alone, 
could  have  been  acquired  by  the  creditor. 

It  is  from  the  second  branch  of  the  correspondence, — that 
which  passed  between  the  Calcutta  house  and  the  plaintifl^ — 
that  the  lien  must  (if  at  all)  be  made  out,  and  to  that  end  the 
correspondence  must  be  shown  to  evidence  an  agreement  be- 
tween  the  Calcutta  house  and  the  plaintiff  to  give  him  the  lien 
which  he  claims  in  this  suit  I  accede  to  the  plaintiff's  argu- 
ment, that  where  there  is — as  in  this  case  there  clearly  is — a 
good  consideration  for  the  lien,  it  is  immaterial  what  may  be  the 
form  of  the  transaction.  It  is  only  necessary  that  the  transac- 
tion should  be  evidence  of  an  agreement  for  a  lien :  the  real 
nature  of  the  transaction,  and  not  the  more  form  of  it,  must,  I 
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apprehend,  be  le'gaided :  Bill  v.  Cureton  ,-{0)  which  case  I  fol- 
lowed in  Hughes  v.  Stubbs.(b) 

The  case  of  Bum  v.  Carvalha{c)  was  relied  upon  as  an 
authority  in  the  plaintiff's  favor.  In  that  case  the  creditors  re- 
quested the  debtor  to  order  Rego,  the  holder  of  property  of  the 
debtor,  immediately  to  hand  over  to  the  creditor's  agent  such 
property  as  Rego  might  have  belonging  to  the  debtor,  equivalent 
in  value  to  the  amount  of  certain  bills;  in  answer  to  which  re- 
quest, the  debtor  promised  that  he  would  write  to  Rego,  and 
direct  him  to  hand  over  to  the  creditor's  agent  property  of  the 
debtor  to  cover  the  amount  of  the  bills  which  might  not  eventu- 
ally be  paid.  Lord  Cottenham  describes  this  as  the  result  of 
the  state  of  facts  before  him,(<2)  and  says, — '^  The  question  is, 
whether  such  promise  and  agreement  would  not  give  a 
lien  in  equity ;"  and  he  decides  that  *the  letters,  contain-  [*63] 
ing  the  request  and  the  promise,  amounted  to  an  equit- 
able assignment  of  the  fund  in  the  hands  of  Rego.  That  was 
a  promise  to  pay  out  of  a  particular  fund,  in  answer  to  an  appli- 
cation for  payment  out  of  that  very  fund.  I  do  not  conceive 
that  Lord  Cottenham  meant  to  decide  anything  more  in  that 
case,  than  that,  where  you  make  out  the  agreement  to  give  the 
lien,  the  form  of  the  transaction  is  not  material. 

Now,  in  this  case,  there  is  no  agreement  in  terms ;  the  plain- 
tiff has  alleged  in  the  bill  that  there  was  an  agreement  giving 
him  the  hen  which  he  claims,  and  he  has  endeavored  to  sub- 
stantiate that  allegation  by  the  letters.  I  will  assume,  in  favor 
of  the  plaintiff,  for  the  present  purpose,  that  the  letters  of  George 
Ure  Adam  are  to  be  taken  as  the  letters  of  the  Calcutta  house, 
although,  looking  at  the  manner  iu  which  the  acts  of  Scott,  one 
of  the  partners,  are  sometimes  spoken  of,  it  is  impossible  to  re- 
gard several  of  the  letters  otherwise  than  as,  in  truth,  the  private 
letters  of  George  Ure  Adam,  The  first  of  the  letters  to  which  I 
will  refer  is  the  letter  of  the  1st  of  September,  1841,  written  by 
the  plaintiff  to  Mr.  George  Ure  Adam,  which  is  as  follows : — 
*<  By  this  mail  Mr.  Dunlop  is  transmitting  orders  to  Calcutta  to 

{a)  2  MyL  Sb  K.  511.  (6)  1  Hare»  476. 

(c)  4  MyL  &  Cr.  690.  (d)  lb.  p.  70L 
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send  home  his  funds,  for  the  purposes  of  oiir  contemplated  co 
partnership.  I  have  always  represented  to  him  and  Anderson 
the  certainty  of  the  whole  of  my  money  in  your  hands  being 
released  and  sent  home  to  me  at  the  close  of  the  present  indigo 
season,  if  not  sooner.  I  presume  there  is  no  doubt  I  am  right  in 
this  view :  already,  for  some  time,  I  have  been  at  a  stand*  still- 
in  my  business,  and  must  yet  continue  so  for  months,  in  conse- 
quence of  my  capital  being  in  your  hands ;  but  I  do  hope  that 
I  shall  be  saved  the  disadvantage  and  humiliation  of  being 

without  my  quota  of  capital  when  Mr.  Dunlop  is  placed 
[*64]    here,  at  the  extreme  latest  period  *named  by  me  for  the 

payment  of  mine.  I  entreat  you  to  write  me  by  the  first 
mail  after  receipt  of  this,  with  whatever  remittance,  much  or 
Uttle,  you  can  send,  and  stating  positively  at  what  following 
date  or  dates  I  may  calculate  upon  the  whole  remaining  portion 
of  my  funds  being  despatched  from  Calcutta.  Until  I  have 
your  assurance  when  you  will  remit  me  in  full,  I  cannot  enter 
on  the  new  partnership  proposed,  even  if  the  others  were  con- 
senting ;  and,  my  being  kept  in  entire  inactivity  and  suspense, 
with  the  burthen  of  a  commercial  establishment,  is  becoming 
already  a  very  serious  matter.  I  wish  it  had  long  ago  occurred 
to  me  to  ask  you  to  state  the  time  at  which  I  might  depend  on 
remittances  being  despatched."  This  letter  was  answered  on 
the  19th  of  November,  1841 ;  there  were  intermediate  letters  to 
which  I  shall  refer.  But,  speaking  of  the  letter  of  the  1st  of 
September,  with  reference  to  the  answer  to  it  on  the  19th  of  No- 
vember, it  is  to  be  remarked,  that  it  is  not  like  the  letter  in  Bum 
V.  Ccarvalho,  asking  security  for  payment  of  the  debt,  still  less 
asking  for  payment  out  of  a  specific  fund ;  it  is  nothing  more 
than  a  request  by  the  creditor  to  be  informed  when  he  may  look 
for  payment  of  his  debt. 

On  the  15th  of  September,  1841,  before  the  plaintiff's  letter  of 
the  1st  September  had  been  received,  a  letter  was  written  from 
the  Calcutta  house  to  the  plaintiff,  in  which  this  passage  oc- 
curs : — "The  ship  *  Forfarshire,'  by  the  last  accounts  from  China, 
was  laden  for  England  with  tea,  and  as  her  block  and  fireight 
will  be  available  for  our  London  accounts  to  the  extent  of 
14,000/.  or  16,0002.,  you  will  get,  if  you  have  not  hitherto  got, 
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pajonent  of  the  equivalent  of  the  lac.  Colly  Kincar  owns  a 
third,  and  his  power  to  sell  wi!l  go  home  by  the  next  mail. 
There  is  a  dispute  with  the  former  commander,  Captain  Rap- 
son,  who  has  not  executed  a  bill  of  sale  for  one-third  share. 
He  must,  however,  give  way,  and  before  a  month  *!  hope  ['SS] 
to  get  the  share  which  he  has  sold  to  us  transferred." 
Now,  that  appears  to  me  to  be  a  very  material  letter  to  be  con- 
sidered in  this  case ;  it  raises  an  important  mercantile  question ; 
it  is  a  letter  not  written  in  answer  to  any  application  for  secu- 
rity, but  is  a  spontaneous  communication  from  the  Calcutta 
house  to  their  creditor,  before  the  receipt  of  the  letter  of  the  1st 
September,  informing  him  that  they  have  sent  to  their  own  cor- 
respondents a  ship  which  would  be  made  available  for  their 
London  account ;  and  that  the  creditor  will  from  that  source  get, 
if  he  has  not  already  obtained,  payment.  The  conclusion  to 
which  1  have  come,  without  hesitation,  upon  consideration  of 
the  authorities,  is,  that  the  communication  of  that  fact,  if  no- 
thing more  had  passed,  would  not  have  given  the  creditor  a 
right  in  this  court  to  have  the  fund  in  the  hands  of  the  agent 
impounded  towards  satisfaction  of  the  debt.  It  was  nothing 
more  than  an  intimation  that  the  debtor  had  made  arrangements 
by  which  the  creditor  might  be  benefitted,  but  which  left  the 
fund  indicated  entirely  in  the  hands  of  the  debtor,  so  far  as  re- 
spected its  application  as  a  part  of  his  London  account.  A  cre- 
ditor could  no  more  acquire  a  lien  upon  the  property,  withdraw- 
ing it  from  the  control  of  the  debtor,  by  force  of  such  a  commu- 
nication only,  than  he  could  acquire  a  right  to  have  a  receiver 
appointed  over  real  estate,  because  the  owner  spontaneously  in- 
formed him  that  he  intended  that  his  Christmas  rents  should  be 
applied  in  payment  of  his  debts,  including  that  of  the  particular 
creditor. 

On  the  21st  of  October,  (still  before  the  plaintiff's  letter  of  the 
1st  September  was  received,)  another  letter  was  written  from 
Calcutta  to  the  plaintiff,  which,  after  some  remarks  on  the  gen- 
eral state  of  their  account,  proceeds, — "  Until  *  The  Forfarshire ' 
be  realized,  there  will  be  no  funds  available  to  pay  up 
any  of  your  'capital ;  and  surely,  if  I  am  not  able  to  pay  [*B6] 
Messrs.  Binney  &  Webster  for  their  advances  on  ship- 
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ments,  you  cannot  expect  that  I  can  find  the  means  to  honor 
bills  from  England."  And  the  writer  concludes, — ^^  In  fact,  I 
have  no  means  of  pajring  you,  as  I  said  before,  until  'The  For- 
farshire' be  sold."  This  letter  appears  to  me  to  go  somewhat 
further ;  it  refers  to  other  creditors  and  their  claims  as  being 
prior  to  that  of  the  plaintiff.  There  are  similar  communications 
to  the  effect,  that  arrangements  are  made  to  make  the  proceeds 
of  "  The  Forfarshire  "  available  to  the  payment  of  the  debt,  but 
not  intending  to  give  any  lien,  neither  agreeing  or  promising  to 
do  so ;  and,  unless  I  entirely  mistake  the  law  of  the  case,  not  in 
effect,  giving  any  lien. 

I  now  come  to  the  letter  of  the  greatest  importance  to  the 
case, — that  of  the  19th  of  November,  1841, — which  is  the  an- 
swer to  the  letter  of  the  1st  of  September,  by  which  the  plaintiff 
had  asked  when  he  might  be  paid.  The  writer  says, — "  First 
and  foremost,  regarding  your  capital,  I  have  so  far  anticipated 
your  inquiry  as  to  time,  at  least,  for  the  greater  portion,  by  the 
proceeds  of  *  The  Forfarshire,"  when  that  vessel  is  sold ;  at  pre- 
sent, we  have  no  positive  intelligence  of  her  having  left  China, 
and  there  is  little  prospect  of  her  reaching  England  till  the  end 
of  January.  I  would  not  have  kept  you  a  month,  or  even  a 
day,  out  of  funds,  if  I  could  have  possibly  remedied  the  evil,  but 
I  have  been  obliged  to  find  funds  to  carry  on  the  indigo  facto- 
ries, and  to  meet  local  engagements."  To  understand  this  let- 
ter, we  must  see  to  what  it  refers.  Now,  all  that  had  been  done 
with  respect  to  the  proceeds  of  "  The  Forfarshire "  was,  the 
sending  an  instruction  to  the  agent  first  to  make  it  available  to 
pay  a  portion  of  the  plaintiff^s  capital ;  and  before  that  was  com- 
municated to  him,  the  order  was  coimtermanded  as  regards 
him.  This  letter  was  received  in  the  meantime,  merely 
[*57]  *telling  the  creditor  that  such  an  arrangement  had  been 
made.  The  last  letter  to  which  I  shall  refer,  on  this 
head,  is  that  of  the  9th  of  February,  1842,  from  Geo^e  TJre 
Adam  to  the  plaintiff : — '•  Regarding  your  capital  and  its  pay- 
ment, my  previous  letters  will  have  made  you  awa)re  of  my  po- 
sition, and  the  mode  in  my  power  of  making  as  much  as  I  could 
early  available  to  you."  Th^e  is  then  a  complaint  of  the  course 
taken  bv  the  plaintiff  in  drawing  bills  on  Adam,  Scott  &  Co., 
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and  an  expression  of  the  anxiety  of  the  writer  to  send  home  re- 
mittances ;  and  he  then  goes  on : — <'  But,  as  I  said  before,  how 
can  you  expect  any  portion  of  your  capital  when  Mr.  Binney 
and  Mr.  Webster  have  not  yet  been  paid  the  advance  of  50001. 
on  the  copper  ?  In  another  month  I  hope  to  see  all  the  China 
accounts  closed,  and  that  I  shall  then  be  able  to  make  a  further, 
remittance  to  London,  in  addition  to  the  contemplated  mode  of 
making  the  proceeds  of  *  The  Forfarshire  *  available  to  you ; 
but,  if  you  are  pressing,  it  will  only  cause  Messrs.  Binney  &> 
Webster  to  insist  upon  your  having  no  preference  shown  to  you, 
and  defeat  the  object  of  an  early  settlement  with  you  of  the 
greater  portion  of  your  capital  that  will  be  due  to  you." 

I  have  looked  narrowly  tlirough  the  rest  of  the  correspondence 
for  any  letter  written  by  the  plaintiff,  either  to  the  Calcutta  house 
or  to  any  of  the  other  parties,  showing  that  he  denied  the  Cal- 
cutta house  to  be  in  that  position  with  respect  to  the  proceeds  of 
"  The  Forfarshire,"  which  they  here  represented  ; — they  tell  him 
that  some  one  else  is  to  be  paid  before  him ;  that,  if  he  presses, 
he  will  only  delay  the  payment  of  his  own  claims,  and  they 
speak  of  it  merely  as  a  contemplated  mode  of  disposing  of  the 
proceeds.  I  do  not,  however,  find  any  such  letter ;  but  if  the 
plaintiff  at  that  time  had  thought  the  former  letter  had 
given  a  lien  upon  the  fund,  the  answer  'would  have  been  ['SS] 
to  this  effect : — "  You  have  already  given  a  lien  upon  the 
proceeds  of  'The  Forfarshire ;'  what  do  you  mean  by  speaking 
of  this  as  a  contemplated  mode  of  payment,  and  of  paying  other 
persons  in  preference  to  me?"  Instead  of  this,  he  acquiesces  in 
their  statement  of  the  situation  of  the  parties  with  respect  to  this 
fund  :  it  very  much  resembles  an  admission  on  his  part  of  that 
which  I  think  is  the  effect  of  the  former  letters,  that  Adam,  Scott 
&f  Co.,  had  a  right  to  apply  the  proceeds  of  "  The  Forfarshire  " 
in  the  way  they  thought  best. 

But  the  letters  which  appear  to  me  to  put  the  truth  of  the 
case  beyond  all  dispute  are  those  which  I  have  classed  as  the 
third  branch  of  the  correspondence,  between  the  plaintiff  and 
William  Adam.  These  letters  appear  to  me  to  be  totally  incon- 
sistent with  the  notion,  that,  at  the  time  they  were  written,  the 
plaintiff  considered  he  had  any  lien.    The  plaintiff,  on  the  7th 

Vol.  m,  7 
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December,  1841,  writes  to  William  Adam,  and  refers  to  a  lettor 
he  had  received  fiom  George  Ure  Adam,  of  the  31st  of  October 
and  to  the  position  and  resources  of  the  Calcutta  firm,  and 
adds : — "  Do  you  know  or  hear  anything  of  '  The  Forfarshire,' 
from  China?  He  (your  brother)  looks  to  that  vessel  and  her 
freight  as  a  source  of  payment  to  me."  In  the  next  letter  from 
the  plaintiff  to  William  Adam,  dated  the  14th  of  March,  1842, 
he  writes  as  follows : — ^^  By  the  last  overland  I  received  from 
your  brother  a  short  private  letter,  which  although  not  written 
in  an  unfriendly  tone,  indicates  some  disappointments  and  sore- 
ness at  the  steps  I  have  taken  with  a  view  to  the  liquidation 
and  settlement  of  my  long  outstanding  claim  on  A.  S.  &  Co, 
I  am  sorry  there  should  be  a  momentary  feeling  of  this  sort  on 
his  part :  I  ascribe  it  to  the  irksomeness  of  his  position  generally, 
which  was  calculated  to  ruffle  his  temper ;  eventually  he  will 
be  satisfied,  that  in  whatever  I  have  done  I  have  but 
[*^69]  yielded,  *and  that  reluctantly  and  tardily,  to  the  most  ob- 
vious dictates  of  prudence,  and,  in  part,  to  the  force  of 
necessity." — "  How  is  it  that '  The  Forfarshire '  and  her  freight 
come  to  you  instead  of  S.,  B.  &  Co.  ?  Is  there  any  new  dis- 
agreement between  the  parties  ?"  I  refer  to  this  letter  to  show, 
that  at  this  time  the  plaintiff  had  received  a  letter  indicating 
dissatisfaction  at  the  steps  which  he  had  taken ;  and  he  still 
continues  to  speak  in  these  general  terms  of  '<  The  Forfarshire." 
On  the  15th  of  March,  William  Adam  answered  the  letter  of 
the  14th  by  a  private  note,  containing  some  general  observations 
relating  to  the  members  of  the  firm  and  its  affairs,  but  not  con* 
taining  any  expression  intimating  an  acknowledgment  that  the 
plaintiff*  had  any  interest  whatever  in  "The  Forfarshire.'* 
There  is  then  a  letter  from  George  Malcolm  &  Co.,  (the  plain* 
tiff's  firm)  to  William  Adam,  of  the  14th  of  March  as  follows  :•— 
"  Our  advices  from  Calcutta  by  the  last  overland  mail  lead  us 
to  believe  that  you  have  received  from  Messrs.  Adam,  Scott  & 
Co.,  instructions,  in  which  we  are  materially  interested  respect- 
ing the  ship  *  Forfarshire,'  whose  sarrival  from  China  may  be 
now  daily  looked  for.  Having  had  no  communication  from  you 
on  the  subject,  we  take  leave  to  inquire  whether  you  have  re- 
ceived such  instructions,  and  to  request,  that,  if  you  have  re- 
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eeired  them,  you  will  do  us  the  favor  to  state  the  particulars  for 
our  information." 

It  has  been  insisted,  on  the  part  of  the  plaintiff,  that  the  words 
in  this  letter,  "  in  which  we  ate  materially  interested,"  amount 
to  an  assertion  on  his  part,  that  he  had  a  pre-existing  interest  in 
the  proceeds.  I  do  not  so  understand  the  letter,  and  I  think, 
from  the  letters  which  follow,  it  is  impossible  to  believe  that 
at  that  time  the  plaintiff  believed  a  lien  was  given  him  by 
the  previous  correspondence.  The  answer  of  William 
Adam  'on  the  16th  of  March  is:— »-"In  reply  to  your  [•60] 
letter  which  I  have  just  received,  I  beg  leave  to  state  that 
I  have  not  received  any  instructions  by  the  last  overland  mail 
from  Messrs.  Adams,  Scott  &  Co.,  in  which  you  are  materially 
interested,  respecting  *  The  Forfarshire,' "  The  plaintiff,  on  the 
17th  of  March,  acknowledging  Mr.  Adam's  letter  of  the  15th, 
says,  <<  The  information  in  it  is  so  different  from  what  we  had 
reason  to  expect,  that  we  conclude  there  must  be  a  misunder- 
standing somewhere.  It  occurs  to  us  that  you  may  possibly  be 
able  to  throw  more  or  less  Ught  on  the  matter  if  we  state  particu- 
larly the  purport  of  our  Calcutta  advices,  with  reference  to  which 
we  addressed  you  on  the  14th  instant"  Now,  what  are  the 
^unds  upon  which  the  plaintiff  states  that  he  thought  William 
Adam  was  to  receive  instructions  in  which  he  was  interested  ? 
He  does  not  refer  to  any  of  the  letters  of  the  Calcutta  house, 
but  to  a  letter  from  his  own  agent  at  Calcutta ;  for  he  proceeds 
thus : — '^  In  a  letter  from  Mr.  Buchanan,  dated  the  19th  January 
last,  he  tells  us  he  had  been  assured  by  Mr.  Oeorge  William 
Adam,  on  the  part  of  Messrs.  Adam,  Scott  &  Co.,  that  they  had 
consigned  to  you  '  The  Forfarshire,'  with  instructions  to  pay  us 
a  sum  of  money,  to  be  realized  therefrom,  which,  he  says,  they 
calculate  will  be  more  than  10,000/.,  and  probably  11,000/.  or 
12,000/.  Mr.  Buchanan  adds,  <  to  my  request  that  they  should 
send  you  bills  upon  Mr.  Adam,  in  London,  or  give  you  some 
sort  of  authority  by  which  you  might  claim  an  interest  in  this 
ship,  they  said  it  was  not  necessary,  as  instructions  had  been 
already  given  to  their  own  agent'  Perhaps  these  particulars 
fiom  Mr;  Buchanan's  letter  may  suggest  to  you,  and  enable  you 
lo  communicate .  to  us,  some  explanation  of  the  non-receipt  by 
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you  of  any  directions  from  your  brother  or  his  firm,  respecting 
a  payment  to  us  or  to  our  Mr.  Malcolm,  from  the  source 
[*61]    alluded  to,  in  conformity  with  the  representation  *made 
^  to  Mr.  Buchanan  to  Calcultta.    If  you  can  help  to  clear 

up  this  matter,  we  are  sure  you  will  be  willing  to  do  so  for  the 
sake  of  all  concerned,  especially  for  the  purpose  of  enabling  us 
to  avoid  any  inaccurate  representation  of  the  case,  in  what  we 
shall  have  to  write  on  the  subject  to  Mr.  Buchanan." 

It  is  impossible  to  believe  that  the  plaintiff  at  that  moment 
supposed  he  had  a  lien  by  contract  on  "  The  Forfarshire."  He 
does  not  say  to  William  Adam,  your  brother,  in  a  letter,  has 
pledged  the  proceeds  of  "  The  Forfarshire ;"  but  he  says,  "  My 
agent,  Mr.  Buchanan,  writes  me,  and  says,  that  an  arrangement 
has  been  made  by  the  house  there  to  give  you  instructions  so  to 
apply  the  proceeds ;"  yet  at  this  time  the  plaintiff  was  in  posses- 
sion of  all  the  information  that  he  is  now,  and  was  in  the  posi- 
tion to  have  made  the  claim  if  it  existed.  William  Adam  re- 
plies on  the  2l8t  of  March,  and  says,  that  he  had  considered  the 
question  to  relate  to  letters  received  by  the  last  mail ;  that,  as  to 
letters  generally,  he  had  received  from  Adam,  Scott,  &  Co.«  on 
the  11th  of  February  preceding,  instructions  as  to  the  sale  of  the 
ship '' Forfarshire,"  and  the  application  of  the  proceeds ;  and  that, 
at  the  same  time  (the  letters  being,  as  the  answer  states,  received 
by  the  same  post,)  he  was  informed  by  his  brother  that  those 
instructions  were  conditional,  and  dependent  on  advices  from 
him  by  the  succeeding  mail.  He  continues,  '<  I  have  since  re- 
ceived a  letter  from  him  stating,  that  in  consequence  of  your 
Mr.  Malcolm  having  sent  out  Mr.  Buchanan  to  Calcutta,  who  is 
disputing  the  accounts  of  Adam,  Scott,  &  Co.,  the  whole  matters 
between  them  are  to  be  adjusted  there.  You  will,  therefore,  see 
that  I  must  refer  you  for  any  further  information  which  you  may 
require  to  Calcutta."  There  are  several  other  letters  of 
[•62]  the  same  tendency,  to  which  I  only  refer  as  'showing  that 
nothing  had  passed  between  the  plaintiff  and  WilUam 
Adam  which  could  have  given  the  lien  claimed ;  but  the  letters 
I  have  read  are  material  to  show  that  the  plaintiff  relied  upon 
the  information  he  had  received  from  Buchanan  of  the  intention 
of  the  Calcutta  house,  and  did  not  insist  that  any  letter  from  the^ 


VASES  IN  CHANCERY.  62 

1843.— Maloohn  v.  SootU 

Calcutta  house  to  him  actually  gave  him  the  lien.  It  appears 
to  me  that  there  is  nothing  on  any  part  of  this  correspondence 
to  establish  the  lien  which  the  plaintiff  claims. 

Something  was  hinted  at  about  forbearance  by  the  plaintiff  to 
sue  upon  the  strength  of  the  correspondence.  I  do  not  think  I' 
should  be  justified  in  speculating  upon  such  forbearance,  unless 
the  letters  were  such  as  to  justify  the  argument ;  that  is,  unless 
they  gave  the  plaintiff  the  lien  he  claims,  or  justified  him  in 
believing  they  were  intended  to  do  so.  But  I  have  already 
shown  that  the  plaintiff  did  not  so  understand  the  letters ;  and 
his  proceedings  by  the  agency  of  Mr.  Buchanan  show  there  was 
no  forbearance. 

Lookiug  upon  this  as  a  question  of  the  greatest  importance, — 
whether  communications  of  this  kind  have  the  effect  of  giving 
a  creditor  a  right  upon  a  specific  fund, — I  have  felt  it  my  duty 
to  go  through  all  the  correspondence  for  the  purpose  of  showing 
in  what  way  every  part  of  it  bears  upon  the  question.  In  order 
that  there  may  be  no  doubt  of  the  grounds  upon  which  I  go,  I 
shall  notice  also  the  objections  which  were  taken  on  the  part  of 
the  defendant  to  the  application. 

One  ground  was  the  absence  of  Adam,  Scott,  &  Co.,  the  par* 
ties  really  interested  in  the  property, — and  I  was  referred 
to  the  case  of  Browne  v.  Blount  Xa)  that  case  *does  not  [*63] 
govern  the  present  If,  where  property  in  the  hands  of 
A.  clearly  belonged  to  B.,  it  was  held  that,  because  the  trustees 
of  the  property  are  out  of  the  jurisdiction,  A.  may  withdraw  the 
property,  it  would  open  the  door  to  great  fraud.  The  property 
being  in  this  country,  and  vested  in  William  Adam,  if  the  plain- 
tiff's right  had  been  made  out,  there  would  be  no  difficulty  on 
that  ground  in  granting  the  injunction. 

Another  objection  was,  that  the  letters  principally  relied  upon 
were  not  charged  in  the  bill,  and  it  was  urged  that  they  were, 
therefore,  inadmissible.  The  cases  of  Whitley  v.  Martinfjb)  and 
Oraham  v.  Oliver{c)  were  cited,  to  which  I  have  very  often 
been  referred :  they  appear  to  me  to  be  cited  for  a  proposition 

(«)  3  R.  &  MyL  83.    See3Hm,585. 

(6)  3  Bmt.  326.  (c)  Id.  194. 
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much  broader  than  Lord  Langdale  erer  meant  to  lay  down.  It 
is  very  difficult  to  say  that  those  particular  cases  could  have  been 
decided  otherwise  than  they  were  ;  but  the  marginal  notes  go 
much  farther  than  the  judgments.  This  bill,  however,  expressly 
charges  that  there  was  an  agreement  for  giving  the  lien  in  ques- 
tion, and  I  am  perfectly  clear,  according  to  the  rule  Lord  Gotten- 
ham  laid  down,  that  whatever  would  be  evidence  of  an  agr^- 
ment  at  law  is  evidence  in  equity,  subject  to  this,  that,  if  one 
party  should  keep  back  evidence  which  the  other  might  explain, 
and  thereby  take  him  by  surprise,  the  court  will  give  no  effect 
to  such  evidence,  without  first  giving  the  party  to  be  affected  by 
it  an  opportunity  of  controverting  it  The  only  observation  I 
make  as  to  the  absence  of  the  letters  in  the  bill  is,  that,  as  this  is 
a  proceeding  against  parties  abroad,  I  should  have  been  very 
much  disinclined  to  grant  the  injnnction  against  them  if  I  had 

found  the  plaintiff  had  kept  back  letters  which  might  have 
[*64]    been  commimicated  to  the  parties  in  India,  *and  to  which 

they  might  have  given  an  answer.  It  is  not  undeserving 
of  remark,  that  the  only  letter  relied  upon  is  that  of  the  16th  of 
January,  1841,  and  the  other  letters  are  merely  referred  to  gene* 
rally,  and  are  not  stated  as  giving  a  lien ;  they  are  adduced 
merely  to  support  the  general  statement  that  a  lien  had  been 
given.  I  do  not,  however,  dispose  of  the  case  upon  this  narrow 
ground ;  although,  perhaps,  I  might,  as  a  matter  of  pleading, 
have  done  so. 

The  third  objection  was,  that  the  relief  cannot  be  had  upon  a 
supplemental  bill.  There  is  nothing  in  that  objection.  The 
original  bill  states  the  letter  of  January,  1841,  in  which  the 
plaintiff  is  informed  that  provision  is  made  for  payment  of  his 
debt  out  of  certain  consignments  to  be  made  to  Scott,  Bell,  & 
Co.,  and  the  bill  is  filed,  stating  that  consignments  have  been 
made  to  Scott,  Bell,  &  Co.,  mentioning  '<The  Forfarshire'' 
amongst  them,  and  seeking  security  for  the  payment.  After  the 
bill  is  filed,  <<  The  Forfarshire"  arrives  and  is  sold,  and  then  the 
supplemental  bill  is  brought  against  William  Adam,  stating  that 
the  proceeds  are  in  his  hands.  Supposing,  therefore,  that  the 
lien  could  have  been  made  out,  the  bill  is  not  improperly  framed 
to  give  effect  to  it ;  but  I  am  of  opinion  that  the  lien  has  not 
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been  established,  and  that  the  plaintiff  is  not,  theiefore,  entitled 
to  the  injunction. 


Ths  motkm  wu  afterwaids  renewad  befoio  tbe  Lord  CSianc^Uor.    Sm  Malcolm  v. 
Seottf  infira. 


•Wood  v.  Wood.  "        [•66] 

1843:  April  525,  Decembw  6. 

The  testator  bequeathed  MTeial  legaeiee ,  and  among;  othon,  to  S.  W.  14,000{,  "  and 
to  the  latter  gentleman's  family  60002.'*  S.  W.  had  six  children,  all  living  at  the 
date  of  the  testamoDtary  inatrament,  and  at  the  death  of  the  testator,  and  no  other 
issue : — Held,  that  such  six  children  were,  as  joint  tenants,  exclqsiyely  entitled  to 
the  legacy  of  6000Z.[1] 

A  CODICIL  to  the  will  of  James  Wood,  dated  in  1836,(a)  con- 
tained bequests,  among  others,  to  "  Samuel  Wood  of  Cleveland 
Street,  Mile  End,  14,000t,  and  the  latter  gentleman^s  family 

eoooz." 

The  bill  was  filed  by  six  children  of  Samuel  Wood,  claiming 
die  legacy  of  6000/. 

Mr.  Tinnef/j  Mr.  Humphrey,  and  Mr.  Baity,  for  the  plaintiffs, 
asked  for  the  reference  to  inquire  whether  the  plaintiffs  were  the 
only  children  of  Samuel  Wood,  and  submitted  that  his  children, 
or  other  issue,  were  the  only  persons  entitled  to  the  benefit  of 
the  legacy :  Barnes  v.  Pa/cA.(6) 

{a)  This  was  the  vame  instrument  which  was  the  fonndation  of  the  soit  of  the  Cor-' 
poration  of  OUmeuter  v.  Wood^  infra,  p.  131. 
(&>  8  Ves.  604. 

[1]  In  Rohinmm  r.  Waddelow,  8  8im.  134,  the  testator  gaye  all  the  residae  of  his 
eflects  to  be  equally  divided  between  his  two  daughtem,  and  their  husbands  and  fami- 
lies. The  court  rejected  the  words  husbands  and  families,  and  held  that  the  two. 
daughters  took  the  residue  equally  and  absolutely.  That  where  it  is  necessary  to 
efibctnate  the  evident  mtent  of  the  testator,  that  words  and  limitations  be  transposed, 
supplied  OT  rejected,  it  may  be  done.  See  Pond  ot  dk  ▼.  Bergh  ot  al,  10  Paigey 
140 ;  J9eaibtfi«  ▼.  HoUU,  7  GiU  &  Johaa.  311. 
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Mr.  Walker  J  for  the  executors,  submitted  that  the  word  <<fa^ 
mily  "  might,  according  to  circiunstances,  be  construed  to  include 
not  only  the  children,  but  the  father  himself,  or  his  wife :  JMPLe- 
roth  V.  Bacon  ;{a)  or  those  who  would  be  entitled,  as  next  of  kin 
or  parties  in  distribution,  under  the  statute :  Cruwys  v.  Col^ 
manylh)  Doe  d.  Thwaiies  v.  Over;{c)  or  the  heir :  Doe  d.  Chat- 
taway  v.  Smith^{d)  Wright  v.  Atkyns  ,ie)  or  the  children  might 
be  entitled  to  a  limited  interest  only, — as  for  maintenance: 
Woods  V.  Woods, -{g)  or,  upon  the  difficulty  in  attributing 
[*66]  *the*  meaming  to  the  word  of  the  testator,(A)  the  expres- 
sion with  regard  to  the  family  might  be  rejected :  Robin- 
son V.  WaddeloWi{i)  or  the  gift  might  be  void  for  uncertainty : 
Doe  d.  Hayter  v.  JoinviUe.(k)  If  effect  be  given  to  the  bequest, 
on  what  principle  could  the  brothers  and  sisters  of  Samuel  Wood 
or  at  least  his  wife,  be  excluded  from  the  description  of  his 
"family?" 

The  Yice-Chancellor  said,  that  there  was  no  pretence  for 
any  claim  to  the  legacy  by  collateral  members  of  the  family,  as 
against  lineal  descendants  of  Samuel  Wood ;  and  that  there  be* 
ing  a  distinct  gift  to  Samuel  Wood  by  the  same  instrument,  his 
wife  was  not  included  in  the  term  "  family,"  for  that  would  be 
in  effect  a  second  gift  to  the  husband. 


Tbib  court  doth  order  that  the  maiter  do  inquire  and  state  what  children  or  other 
iarae  of  Samnel  Wood,  in  Slc,  and  in  the  codicil  to  the  will  of  James  Wood,  the  tes- 
tator, in  Ac,  named,  were  living  at  the  date  of  the  said  codicil ;  and  whether  any  and 
what  children  or  other  issue  of  the  said  Samuel  Wood  were  bom  after  the  date  of  the 
said  codicil,  and  in  the  lifetime  of  the  said  testator.  And  whether  any  and  which  of 
such  children  or  other  isroe,  as  aforesaid,  is  dead ;  and  if  any  one  or  more  of  such 
children  or  other  iarae  has  died  since  the  death  of  the  said  testator,  then  4tc.  [In- 
quiry as  to  their  legal  perronal  representatives :]  and  for  the  better  &c. ;  but  the 
aforesaid  inquiries  are  to  be  without  prejudice  to  any  question  in  the  cause. 


Jvly  IdfA.— The  master  found,  that  Samuel  Wood  was  married  to  Elizabeth  Coop- 
er, spinster,  on  the  2l8t  of  November,  1812 ;  that  there  had  been  israe  of  the  said 
marriage  seven  children,  and  no  more,  viz.  the  six  plaintifi,  and  one  child,  who  lived 

(a)  5  Vee.  159.  (b)  9  Ves.  319.  (c)  1  Taunt.  263. 

<(0  5  M.  &  Sel.  126L  («)  19  Ves.  299.  (g)  I  Myl.  &  Cr.  401. 

(k)  I  Myl.  &  Cr.  401.  (t)  8  Sim.  134.  (k)  3  East,  179. 
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only  a  few  monthf,  and  was  buried  in  1826 ;  and  that  the  plaintiff  Henrietta  was 
married  to  the  plaintiff  J.  Beayins,  in  July,  1842 ;  and  that  there  were  no  other 
children  or  other  issue  of  Samuel  Wood  living  either  at  the  date  of  the 
*oodiciI,  or  bom  after  the  date  thereof,  and  in  the  lifetime  of  the  said  testator,    [*67J 
than  the  plaintiffi  in  the  fixst  cause,  who  were  all  then  living. 


December  Sth* — Declare  that,  according  to  the  true  construction  of  the  paper  writ- 
mg  of  July,  1835y  in  the  pleadings  mentioned,  the  word  "  family*'  must  be  deemed 
to  mean  children  of  Samuel  Wood  of  Cleveland  Street,  Mile  End ;  and  that  the 
ptaintiflb  in  the  said  original  suit,  bemg  the  penons,  by  the  master's  report,  dated  the 
12th  of  July,  1843,  found  tc^have  been  the  only  children  of  the  said  Samuel  Wood 
who  were  living  at  the  date  of  the  said  paper  writing,  and  at  the  death  of  the  said 
testator,  were  entitled  in  equal  shares,  as  joint  tenants,  to  the  sum  of  6000/.,  in  the 
said  paper  writing  mentioned ;  and  the  same  several  plaintiffii,  other  than  the  said 
Henrietta  Sophia  Wood  and  Lydia  Matilda  Wood,  and  also  the  plaintiff  John  Calvin 
Beavinst  and  Henrietta  Sophia,  his  wife,  formeriy  Henrietta  Sophia  Wood,  electing 
to  sever  such  joint  tenancy, — ^let  the  defendants,  Jacob  Osbom  and  John  Surman,  the 
surviving  executors  of  the  will  of  the  said  James  Wood  (they  admitting  assets  for  the 
purposes  hereinafter  mentioned,)  on  nr  before  the  30th  day  of  December  instant,  pay 
to  the  plaintiff  Mary  Cooper  Wood  the  sum  of  1139/.  0«.  9(/ ,  being  the  amount  of  the 
ram  of  1000/ ,  with  interest  thereon  at  4  per  cent.,  from  the  end  of  one  year  after  the 
death  of  the  testator  up  to  the  said  30th  day  of  December  instant,  after  deducting  the 
sum  of  126/.  ISt.  Td,,  being  the  amount  of  legacy  duty  payable  in  respect  of  such 
1000/.  and  interest ;  and  the  sum  of  2/.  0«.  2d.,  being  the  amount  of  income  tax,  pay- 
able in  respect  of  such  interest,  making  together  the  sum  of  128/.  lUs,  9d.  Like  dl- 
rection  as  to  the  other  plaintiffii ;  but  direction  to  pay  the  several  shares  of  the  infants 
and  married  woman  into  court,  to  their  separate  accounts  respectively.  Costs  of  the 
plaintiffii  to  be  paid  by  the  defendants,  the  executors. 


•Holland  v.  Baker.  ['68] 

1842 :  November  15  and  16.    1843  :  June  24  and  28. 

W.,  £.,  and  J.  mortgaged  their  interests  under  a  residuary  gift  to  B.  as  a  security  for 
the  debt  of  W. ;  and  E.  and  J.  took  a  second  mortgage  on  W.'s  interest,  to  indem- 
nify them  against  the  consequences  of  their  joining  in  the  first  mortgage.  After- 
wards W.  assigned  his  interest  in  the  same  property  to  three  trustees  for  certain 
scheduled  creditors.  On  a  bill  by  E.  and  J.  against  B.,  to  redeem  the  mortgaged 
property: — Held,  that  the  creditors  named  in  the  schedule  were  necessary  parties, 
and  were  not  sufficiently  represented  by  the  two  surviving  trustees  alone. 

Tliat  the  drcumstanoe  that  the  trustees  were  parties,  not  only  in  that  character,  but 
also  as  being  themselvoe  ereditori,  did  not  render  them  sufficient  representatives  of 
the  absent  creditors,  who  were  fifty-four  in  number ;  ^n^  espeeiaUy,  inaamach  tm 
Y6h.  III.  8 
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one  of  the  trmteeB  had  alao  another  and  distinct  mortgage  on  the  equity  of  redemp- 
tion. 
That  the  defect  of  parties  was  not  sapplied  hy  a  supplemental  suit,  bringing  before  the 
court  a  few  of  the  other  creditors,  to  which  supplemental  bill  the  trosteee  were  not 
parties. 

William,  Emma,  and  Jane  Poulter  were  entided  in  equal 
shares  to  the  proceeds  arising  from  the  residue  of  the  real  and 
personal  estates  of  W.  Collins.  William  Poulter,  in  1831,  as- 
signed his  share  of  such  residuary,  real,  and  personal  estate  to 
the  defendant  Baker,  by  way  of  mortgage,  to  secure  40002.,  lent 
to  William  Poulter  by  Baker ;  and  Emma  and  Jane  also  joined 
in  the  mortgage,  and  assigned  their  ^ares  to  Baker,  for  the  same 
purpose ;  but  it  was  provided  that  William's  share  should  be 
first  applied.  William  afterwards  assigned  his  share  of  the 
same  estate  to  Haines  and  Cole,  to  indemnify  Emma  and  Jane 
from  loss  by  the  former  assignment  William  Poulter,  by  inden- 
ture, dated  the  20th  of  January,  1832,  assigned  his  share  and 
interest  under  the  will  of  Ck)llins  to  three  trustees,  of  whom  the 
defendants  Smallpiece  and  Haines  were  the  survivors,  upoI^ 
trust,  after  payment  of  certain  expenses  and  allowances,  to  apply 
the  trust  moneys  (arising  from  a  sale  of  William's  said  share, 
which,  by  a  previous  deed,  they  were  empowered  to  make)  in 
satisfaction  and  discharge  of  the  several  debts  owing  to  his  cre- 
ditors, who  were  parties  thereto  of  the  third  part,  and  set  oppo- 
site their  respective  names  in  the  schedule  thereto,  or  so  much 
thereof  as  such  moneys  would  extend  to  pay ;  and  after  such 
payment,  in  trust  for  William  Poulter,  his  executors,  adminis- 
trators, and  assigns.  In  March,  1832,  another  assignment 
[*69]  was  made  •to  Haines  and  Gates  of  the  several  shares  of 
William,  Emma,  and  Jane,  upon  trusts  for  payment  of 
the  debt  to  Baker,  and  to  satisfy  certain  other  charges  and  in- 
cumbrances. In  November,  1838,  on  the  occasion  of  the  intend- 
ed marriage  of  Jane  Poulter  with  the  defendant  W.  P.  Mellersh, 
Emina  and  Jane  Poulter  assigned  their  shares  in  the  residuary 
estate  to  the  plaintiffs,  upon  certain  trusts  for  the  benefit  of  Jane, 
and  her  intended  husband,  and  the  issue  of  the  marriage,  and 
also  for  the  benefit  of  Emma  Poulter.  After  the  marriage,  the 
plaintiff  tendered  to  Baker  a  certain  sum  for  principal,  interest, 
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and  costs,  and  required  an  assignment  of  the  mortgaged  propeny. 
The  bill  was  then  filed,  and  prayed  an  accomit  of  Baker's  debt, 
— a  sale  of  William's  share  and  interest,  and  application  of  the 
proceeds  towards  the  payment  of  Baker,  and  of  the  surplus  to 
indemnify  Emma  and  Jane  in  respect  of  the  mortgage, — that, 
upon  payment  of  his  debt.  Baker  might  assign  the  shares  of  Wil- 
liam, Emma,  and  Jane,  or  of  Emma  and  Jane,  to  the  plaintiffs, 
upon  the  trusts  of  the  settlement ;  and  the  bill  also  prayed  spe- 
cific relief  against  Haines,  Gates,  Cole,  King,  and  Smallpiece, 
as  arising  upon  the  instruments,  and  other  transactions  thereby 
stated. 

1842:  Nov.  Xbth. — ^The  cause  being  at  the  hearing,  on  the  pro- 
duction of  the  deed  of  the  20th  of  January,  1832,  it  appeared 
that  the  creditors,  parties  of  the  third  part,  were  fifty-seven  in 
number,  and  the  total  amount  of  the  sums  opposite  their  names 
was  6661/.  Smallpiece  appeared  in  the  schedule  to  be  a  creditor 
for  3300;.,  Haines  for  3162.,  and  Jane  Poulter  for  620/.,  all  of 
whom  were  defendants.    The  other  creditors  were  not  parties. 

On  behalf  of  some  of  the  defendants  it  was  objected  that  the 
absent  creditors  were  necessary  parties. 


•iVbt?.  18/A. — Vicb-Chancbllor  : — It  is  not  necessary  [*70] 
for  the  present  purpose  to  enter  further  into  the  circum- 
stances of  the  case  than  relates  to  the  share  of  William  Poulter 
in  the  estate  of  ColUns.  William  having  mortgaged  his  share 
to  Baker,  afterwards  assigns  the  same  property,  subject  to  Baker's 
charge,  to  trustees,  in  trust  for  the  benefit  of  the  creditors,  who 
should  come  in  and  execute  a  certain  deed.  Those  creditors  are 
to  sign  releases  and  give  discharges,  and  the  property  is  to  be 
divided  among  them  rateably.  The  deed  contains  several  other 
provisions  not  affecting  this  question.  It  appears  that  many 
creditors  came  in  and  executed  that  deed.  The  bill  is  filed  by 
the  trustees  of  Emma,  and  seeks  to  redeem  the  property  in  re- 
spect of  the  interest  which  they  may  have  in  William  Poulter's 
share,  as  an  indenmity  to  them.  To  this  bill  they  have  made 
the  trustees  of  the  deed  of  January  parties,  but  they  have  not 
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made  any  of  the  creditors,  in  that  character,  parties.  I  do  not 
mean  to  give  any  opinion  upon  t)ie  question  whether  it  is  neces- 
sary to  have  all  those  creditors  parties,  but  I  am  clear  that  the 
suit  cannot  proceed  in  the  present  state  of  the  record ;  for,  not 
only  are  the  creditors  not  made  parties,  but  no  reason  is  sug- 
gested on  the  record  as  to  number  or  otherwise  for  omitting 
them.  I  have  no  doubt  that  the  court  would,  in  a  proper  case, 
consider  a  numerous  body  of  creditors  as  sufficiently  represented 
by  a  limited  number,  even  where  they  are  sought  to  be  charged; 
but  certainly,  in  a  case  like  the  present,  the  bill  ought  to  state 
the  reason  that  they  are  not  made  parties  to  the  record. 


To  stand  over,  with  liberty  to  amend  the  bill  by  adding  parties,  or  by  statmg  idiy 
persons  proper  to  be  parties  are  not  made  parties. 


[•71]  *The  bill  was  amended  by  adding  the  following  aver- 
ment : — <'  that  the  indenture  of  the  20th  of  January,  1832, 
was  duly  executed  by  Smallpiece  and  Haines  as  creditors  of 
William  Poulter,  and  also  by  divers  other  persons,  too  numer- 
ous (being  forty  in  number  or  thereabouts)  to  be  made  parties 
individually  to  this  suit ;  and  in  case  they  were  individually 
made  parties  to  this  suit,  the  same  could  not  be  effectually  prose- 
cuted." 

The  plaintiffs  also  filed  their  supplemental  bill  against  four 
other  creditors  appearing  in  the  schedule ;  namely.  Woods,  a 
creditor  for  47/. ;  Stedman,  25/. ;  Moon,  11/.,  and  Clarke,  6/. 
Smallpiece  and  Haines,  the  trustees  under  the  deed,  were  not 
made  parties  to  the  supplemental  bill.  The  original  and  sup- 
plemental causes  coming  on, 

June  2ith. — Mr.  Romilly  and  Mr.  Bagshawe,  for  the  defendants 
Smallpiece  and  Haines,  the  trustees  under  the  creditors'  deed,  in- 
sisted that  the  supplemental  bill,  considered  as  a  proceeding  con- 
nected with  the  original  cause,  was  defective,  in  that  the  trustees 
were  not  parties  to  it,  but  some  of  the  creditors  only.  It  was  so 
constituted  that  it  could  not  be  regarded  as  supplying  any  defect  in 
the  original  cause :  the  trustees  knew  nothing  of  the  existence 
of  the  supplemental  suit  until  it  was  opened  at  the  hearing : 
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Jones  V.  J(meSj{a)  Bignall  v.  Atkins^^b)  Peary  v.  Stephen8fm^{c) 
Dyson  v,  Morris,{d)  Jones  v.  Howells.{e) 

Mr.  Temple  and  Mr.  Freeling,  for  the  plaintiffs,  said  that  the 
original  and  supplemental  causes  were,  in  effect,  but  one  * 
suit, — no  new  matter  was  introduced.  The  *trustee  had  [*72] 
had  an  opportunity  of  answering  the  amended  bill,  and 
might  have  stated  anything  to  show  that  the  parties  on  the 
record  did  not  adequately  represent  the  scheduled  creditors,  but, 
they  had  not  made  any  such  case  on  the  pleadings :  Cfreenwood 
V.  Atkinson,{g) 


June  28rt. — ^Vice-Chancellor — [After  stating  the  proceed- 
ings :]  It  was  objected  on  the  part  of  the  trustees  at  the  opening  of 
the  case  that  they  were  now,  for  the  first  time,  aware  of  the  exist- 
ence of  the  supplemental  bill,  and  they  were  instructed  to  state  that 
was  reason  for  believing  that  the  creditors  brought  before  the  there 
court  by  that  bill  had  not  been  properly  selected,  so  as  to  repre- 
sent the  body  of  creditors.  I  should  pay  no  attention  to  the 
suggestion,  except  for  the  purpose  of  showing  what  course  the 
court  ought  to  take  when  it  sees  that  such  a  case  may  possibly, 
exist,  but  has  not  the  means  of  knowing  the  truth.  The  ques- 
tion is,  whether  the  trustees  are  necessary  parties  to  the  supple- 
mental bill.  For  the  purpose  of  trying  that  question,  I  entirely 
exclude  from  my  consideration  the  fact  that  the  trustees,  who 
were  parties  to  the  original  bill,  were  also  creditors..  I  suppose 
it  to  be  a  case  in  which  the  trustees  were  in  that  character  par- 
ties to  the  original  bill,  and  that  a  supplemental  bill  has  since 
been  filed  against  a  few  of  the  creditors  without  the  trustees. 
Now  prima  facie  I  take  it  to  be  the  duty  of  trustees,  being  par- 
ties to  a  bill  affecting  the  trust  property,  to  insist  that  the  cestui 
que  trusts  should  be  brought  before  the  court.  Trustees  are  not 
themselves  owners  of  the  property ;  they  are,  in  a  sense,  agents 
for  the  owners  in  executing  the  trusts,  but  they  aro  not  constitu- 
ted agents  for  the  purpose  of  defending  the  owners  against 

(a)  3  Atk.  111.  iff)  6  Madd.  369.  {e)  1  Beav.  43. 

(i)  1  Han,  413.  (e)  3  Hare,  343.  Ig)  5  Sim.  419. 
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[*73]  the  adverse  ^claims  of  thiid  parties  in  this  court  It  is 
the  duty  of  trustees  in  such  a  situation  to  object  that  the 
owners  of  the  estate  are  not  before  the  court ;  and  I  think  it  is 
the  right  of  trustees  in  that  case  to  insist  that  the  onus  of  resist- 
ing kd verse  claims  shall  be  thrown  upon  the  cestui  que  trusts, 
and  not  on  themselves. 

If,  in  this  case,  all  the  creditors  had  been  parties  to  the  sup> 
plemental  bill,  it  is  not  necessary  that  I  should  give  any  opinion 
whether  the  trustees  could  successfully  have  objected  that  they 
were  not  themselves  parties.  The  principle  of  the  case  of  Biff- 
nail  V.  J  ^A:i7»,(a)  before  Sir  J.  Leach,  is  much  broader  than  any  I 
need  have  recourse  to,  for  the  purpose  of  showing  that  the  trus- 
tees would  not  be  necessary  parties  to  such  a  bill.  Without 
going  to  the  extent  of  the  principle  of  that  case,  I  will  (not  to  re- 
peat what  I  have  before  said)  refer  to  Dyson  v.  Morris,{b)  as 
expressing  the  grounds  on  which,  if  the  creditors  were  all  par* 
ties,  I  should  probably  consider  myself  bound  to  allow  the  cause 
to  proceed,  notwithstanding  the  trustees  were  not  parties  to  the 
supplemental  bill:  in  that  case  the  trustees  would  have  the 
means  of  knowing  in  court,  as  well  as  out  of  court,  whether  all 
the  cestui  que  trusts  were  present.  If  they  were  not  there,  the 
trustees  would  discharge  their  duty  to  them  by  taking  the  objec- 
tion ;  and  if  they  were,  the  trustees  would  be  liberated  from  the 
obligation  of  defending  the  interests  of  their  cestui  que  trusts, 
who  might  protect  themselves.  There  being  no  question  as  be> 
Iwoen  the  trustees  and  their  cestui  que  trusts,  the  case,  as  it  ap- 
pears to  me,  might  then  be  free  from  all  difficulty.  The  cases 
of  Chreenwood  v.  Atkinson{c)  and  BignaU  v.  Atkins  go  much 

further  than  that  of  Dyson  v.  Morris, 
[*74J  *In  this  case,  however,  the  fact  is,  that  all  the  creditors 
are  not  here.  The  plaintiffs  seek  to  bring  the  cestui  que 
trusts  before  the  court  sub  modo  only;  and  the  question  is, 
whether,  upon  a  record  so  framed,  I  can  hold  that  the  creditors 
are  sufficiently  represented,,  where  a  few  of  them  only  are 
brought  before  the  court,  upon  a  record  to  which  the  trustees 
are  not  parties.    I  have  said  that  it  is  the  duty  of  the  trustees 

(a)  6  Madd.  369.  (()  1  Hare,  413.  (c)  5  Sim.  419. 
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to  require  that  all  their  cestui  que  trusts  should  be  before  the 
court :  if  the  court  is  to  dispense  with  the  presence  of  any  num- 
ber of  them  in  oxder  to  avoid  the  inconvenience  of  bringing  so 
large  a  body  of  creditors  before  the  court,  it  seems  of  necessity 
to  follow  that  the  trustees  of  the  property  upon  which  the  court 
is  to  act  should  be  parties  to  that  record,  that  they  at  least  might 
be  able  to  inform  the  court  whether  it  is  sufficiently  framed  with 
reference  to  the  interests  of  the  whole  of  the  cestui  que  trusts, 
by  the  selection  of  those  who,  in  the  existing  state  of  things,  are 
in  a  position  adequately  to  represent  the  interests  of  the  body. 
I  do  not  doubt  that  the  court  does  allow  a  selected  number  to  re- 
present a  numerous  body  of  defendants,  whose  interests  are 
sought  to  be  adversely  affected  in  a  suit  Lord  Eldon  repeated- 
ly said  it  might  be  done,  if  the  purposes  of  justice  required  it; 
and  Lord  Gottenham,  in  AUwood  v.  SmaUj{a)  after  saying  that 
the  right  course  was  to  bring  aU  parties  before  the  court,  obser- 
ved, that  courts  of  justice  are  bound  to  have  r^ard  to  the  mode 
in  which  the  affairs  of  mankind  are  conducted ;  and  when,  in 
consequence  of  the  mode  of  dealing,  it  would  be  impossible  to 
work  out  justice  if  the  rule  requiring  all  persons  to  be  present 
were  not  departed  from,  it  must  be  relaxed  rather  than  be  al- 
lowed to  stand  as  an  obstruction  to  justioe.  I  shall  not 
be  in  the  least  degree  deviating  from  *that  rule  in  this  [T5] 
case  by  holding  that,  so  far  as  the  supplemental  biU  is 
concerned,  the  trustees  ought  to  be  parties,  where  a  few  of  the 
creditors  are  chosen  to  represent  the  whole ;  smd  that  the  suit 
cannot,  therefore,  proceed  unless  it  can  be  shown  that  the  sup- 
{demental  bill  is  unnecessary,  and  that  the  suit,  in  this  req^ect, 
may  be  sustained  upon  the  amended  bill  alone. 


Mr.  Temple  and  Mr.  Freding  submitted,  that  the  cause  might 
proceed  on  the  amended  bill,  which  suggested  the  inconvenience 
of  making  so  many  persons  parties.  The  trustees  alone  were, 
in  &ct,  suffiei^it,  with  that  suggestion,  for  there  w&at  no  distinct 
interests  to  protect ;  their  only  duty  was  to  receive  the  fund  and 
distribute  it  amongst  the  cestui  que  trusts ;  there  was  no  con- 

(a)  Not  wported;  but  we  4  M^L  Sl  Cr.  63&— Per  Lord  Cotteoham. 
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flicting  or  alternative  right  of  redemption.  The  trustees  were 
the  only  parties  who  could  redeem  for  the  benefit  of  all  the  per- 
sons whom  they  represented :  Trougkton  v.  Binkes.{a) 

Mr.  RomiUy  and  Mr.  Bagshawe^  contra. 

Newton  v.  Earl  of  Egmont,{b)  Cocker  v.  Earl  of  Egnumt^{c) 
and  Caverley  v.  Phelp,{d)  were  also  mentioned. 


The  Vice-chancellor  said,  it  would  be  often  very  satisfac- 
tory if  the  court  could  dispense  with  the  presence  of  numerous 
parties,  by  permitting  them  to  be  represented  by  a  few ;  but  such 
a  course  could  not  be  practically  introduced  without  the  strictest 

safeguards.  The  plaintiff  in  such  cases  must  be  at  least 
[*76]    required  to  state  ^distinctly  and  particularly  what  the 

case  was  upon  which  he  relied,  as  a  ground  for  deviating 
from  the  general  rule  of  the  court,  which  required  all  poities  to 
appear  in  proceedings  by  which  their  interests  were  to  be  affect- 
ed. The  statement  upon  the  amended  bill,  addressed  to  this 
point,  was  far  too  meagre  to  satisfy  the  court  of  the  difficulty  of 
observing  the  general  rule,  or  of  the  necessity  of  its  relaxation. 
It  might  certainly  appear  that  two  creditors  adequately  repre- 
sented a  much  larger  number ;  for  example,  suppose  the  debts 
were  10,000/.,  and  the  two  parties  were  creditors  for  9000/.,  and 
all  the  others  for  the  remaining  sum  only.  Here  it  appeared, 
moreover,  that  Haines,  one  of  the  creditors,  on  the  record,  claim* 
ed  an  interest  in  the  equity  of  redemption,  distinct  from  his  in- 
terest under  the  deed.  His  duty  as  trustee  was  to  disregard  that 
equity  of  redemption,  and  look  only  to  the  interests  of  the  credi- 
tors who  had  the  charge  upon  it ;  but  his  individual  interest  as 
owner  of  the  equity  of  redemption  might  be  materially  different 
While,  therefore,  on  the  one  hand,  it  did  not  sufficiently  appear 
that  the  case  was  one  in  which  the  general  rule  should  be  re- 
laxed, enough  did  appear,  on  the  other  hand,  to  make  it  at  least 
doubtful  whether  the  absent  creditors  were  properly  represented 
by  the  parties  before  the  court. 

The  cause  was  again  ordered  to  stand  over. 

(a)  6  Vm.  573.        (6)  5  Sim.  13a         (e)  6  Sim.  311.        (i)  6  Madd.  939. 


^ 
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*MaJOR  V.  AUKLAND.  [*77] 

1843:  July  18, 19,  and  31.    Norember  3  and  7. 

An  imolTttnt  debtor  eannot,  on  the  mere  allegation  that  the  anignee  in  the  inmlyen- 
ey  ooUndfls  with  a  debtor  to  the  estate,  and  refnsea  to  rae,  snstain  a  salt  for  a  lega- 
cy which  paaed  by  the  aasigmnent  of  his  estate  and  efiects  under  the  insolvency ; 
although  charging  that  the  legacy,  if  recovered,  will  afibrd  a  balance  after  satisfy- 
ing all  his  debts ;  and  praying  that  the  legacy  may  be  paid  either  to  the  assignee  or 
to  hunaelf ;  nor  can  the  soit  be  snstained,  even  if  the  provisional  assignee  appear, 
and  submit  to  be  bound  by  the  decree ;  for  the  provisionAl  assignee  cannot  empower 
another  party  to  sue  for  the  insolvent's  estate,  except  by  allowing  such  other  party 
to  sue  in  his  (the  assignee's)  name. 

Whether,  if  the  alleged  collusion  or  refusal  to  sue  were  proved,  the  insolvent  could 
sustain  such  a  suit— (fiMBre  ?[l] 

W.  Majob,  by  his  will,  dated  in  1808,  bequeathed  the  residue 
of  his  personal  estate  to  trustees,  upon  trust  for  his  wife  for  her 
life,  or  widowhood,  with  remainder,  as  to  certain  parts  thereof, 
for  his  son  William,  and  as  to  other  parts,  after  the  death  of  his 
son  John  without  issue,  for  his  daughter  Mary,  and  he  bequeath- 
ed the  residue  in  e^ual  third  parts  to  his  said  children,  Willianii 
John,  and  Mary.  The  testator  died  in  1810,  and  his  widow, 
the  tenant  for  life,  died  in  1826.  John,  the  son,  being  in  prison 
for  debt  in  the  year  1829,  presented  his  petition  to  the  Court  for 
the  relief  of  Insolvent  Debtors,  and  having  executed  the  usual 
assignment  of  his  estate  and  effects  -to  Samuel  Stui^is,  the  pro- 
visional assignee,  obtained  his  discharge  in  January,  1830.  No 
creditor's  assignee  was  ever  chosen.  John,  the  son,  died  in  1833, 
leaving  a  widow  and  five  children.  The  plaintiff,  his  widow 
and  administratrix,  filed  her  bill,  in  1843,  against  the  executor 
of  the  survivor  of  the  executors  and  trustees  appointed  by  W 
Major, — ^the  other  parties  interested  under  his  will, — and  S.  Stur- 
gis,  the  provisional  assignee,  claiming  interests  under  the  will 

[1]  Tint  creditors  of  an  insolvent  cannot  maintain  d  suit  respecting  property,  or 
lights  alleged  to  have  belonged  to  the  insolvent,  and  to  be  vested  in  his  assignee  un- 
der the  nisohPBnt  debtor's  act,  upon  an  allegation  of  collusion  between  the  assignee 
wad  the  party  against  whom  the  relief  is  prayed,  see  Heath  v,  Chadwiek,  3  Phil.  650  ; 
Yeweru  v.  RoHnmm,  11  Sim.  105.  That  the  same  rule  apjdies  to  a  suit  for  a  similar 
oljeet  by  the  insolvent  himself,  see  Kaye  v.  Foebroohe,  8  Sim.  28 ;  Spraggr.  BinkeB, 
5  Vssey,  583 ;  Benfield  v.  SoUmonBt  9  Vesey,  77 ;  Saxton  v.  DavU,  18  Vesey,  79l 

YoL.  m.  9 
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of  the  testator  W.  Major,  partly  by  the  express  gift  and  partly 
by  implication,  and  stating  that  all  the  share  and  interest  of 
sJohn  in  such  part  of  the  testator's  estate  as  remained  undisposed 
of  was  vested  in  S.  Stui^is,  the  provisional  assignee ;  that  the 
debts  of  John,  the  deceased  insolvent,  were  much  less  than  the 
sums  of  stock  therein-before  claimed  to  be  due  in  respect  of  the 
testator's  estate ;  and  that  if  the  court  should  be  of  opin- 
[*7S]  ion  that  the  specific  *sums  claimed  properly  belonged  to 
the  estate  of  the  deceased  insolvent,  there  would  be  a  con- 
siderable balance  coming  to  the  plaintiff,  as  his  administratrix, 
after  payment  of  all  his  debts. 

The  bill  also  stated  that  the  plaintiff  had  frequently  by  her- 
self and  her  agents  applied  to  S.  Sturgis  as  such  provisional  as- 
signee, and  requested  him  to  institute  a  suit  for  the  purpose  of 
establishing  the  right  of  the  deceased  insolvent  to  the  said  sums 
of  stock,  and  to  one-third  of  the  residue  of  the  testator'is  estate 
(if  any)  remaining  undisposed  of,  but  S.  Sturgis  had  refused  so 
to  do ;  and  that  under  these  circumstances,  the  plaintiff  was  ad- 
vised and  submitted  that  she  was  entitled  to  institute  this  suit 
as  such  administratrix :  that  the  defendant^  the  executor,  also 
refused  to  pay  or  transfer  the  said  sums  of  stock  and  the  said 
residue  to  S.  Sturgis  or  to  the  plaintiff.  The  bill  prayed  that 
the  estate  of  the  testator,  W.  Major,  might  be  administered,  and 
divided  amongst  the  persons  entitled  thereto,  and  the  said  sums 
of  stock  declared  to  belong  to  the  estate  of  John,  the  insolvent, 
and  paid  or  transferred  to  the  defendant  S.  Sturgis,  as  provi- 
sional assignee,  or  to  the  plaintiff,  as  administratrix. 

The  defendant,  the  executor,  by  his  answer,  after  stating  va- 
rious matters  in  fact  and  in  law  by  way  of  defence,  said,  that 
all  the  real  and  personal  estate  of  John,  the  son,  comprised  in 
the  said  conveyance  and  assignment,  was  then,  and  at  the  time 
of  the  institution  of  the  suit,  vested  in  the  provisional  assignee ; 
and  that  therefore,  even  if  all  the  allegations  in  the  biU  were 
true,  the  plaintiff  had  no  right  to  maintain  the  suit ;  and  the  de* 
fendant  claimed  the  same  benefit  of  the  objection  thereto  as  if 

he  had  pleaded  the  insolvency  and  assignment 
1*79]        •The  provisional  assignee  was  served  with  the  copy  of , 
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the  bill  only.  The  cause  coming  on  to  be  heard,  and  the  objec- 
tion of  the  insolvency  being  taken, — 

.  Jtdif  19th, — The  Vice-Chancellor  said,  that  as  the  suit 
was  constituted,  it  would  not  be  possible  to  make  any  decree  for 
payment  of  the  legacies  to  the  plaintiff,  the  court  not  knowing 
whether  the  provisional  assignee  repudiated  or  adopted  the  pro- 
ceeding, or  what  course  he  might  deem  to  be  for  the  benefit  of 
the  creditors  of  the  insolvent  to  take. 


The  plaintiff  asked  that  the  case  might  stand  over  to  afford 
an  opportunity  for  the  provisional  assignee  to  appear. 


Jiih/  3lst. — Mr.  Folktt  appeared  for  the  defendant,  the  provi- 
sional assignee,  who  did  not  admit  that  he  had  refused  to  insti- 
tute a  suit :  he  said,  that  the  interest  of  the  insolvent  under  the 
will  in  question  had  not  been  inserted  in  his  schedule :  that  he 
could  not  disclaim  such  interest,  but  he  would  submit  that  his 
rights  therein  should  be  bound  by  any  decree  the  court  might 
make  in  this  suit. 

Nov.  3rd. — ^Mr.  WUlcock  and  Mr.  Craig,  for  the  defendants, 
the  executor,  and  others,  objected,  that  it  appeared  the  title  of 
the  plaintiff  to  the  legacy  in  question  (if  any)  had.accrued  prior 
to  his  insolvency,  and  that  his  interest  in  it  had,  therefore,  passed 
to  the  provisional  assignee  by  virtue  of  the  assignment  The 
allegation  of  refusal  by  the  assignee  to  sue  did  not  enable  the 
plaintiff  to  sustain  the  suit,  although,  if  the  fact  were  proved  be- 
fore the  Insolvent  Court,  it  might,  perhaps,  be  a  ground  for  the 
exercise  of  the  jurisdiction  of  that  court  over  the  assignee 
to  the  extent  of  compelling  him  to  allow  the  'plaintiff  to  [•80] 
use  his  name  in  the  suit  upon  a  proper  indemnity :  Spragg 
V.  Bink€s^{a)  Hammond  v.  Attwood,{b)  Saxton  v.  Davis.{c)  The 
relation  of  an  insolvent  debtor  to  hi#  assignee  is  very  different 
ftom  the  relation  of  a  party  beneficially  interested  in  the  estate 
of  a  deceased  person  to  the  personal  representative.  If  the  per-, 
sonal  representative  will  not  proceed  against  a  debtor  to  the  es- 

(«)  5  Vm.  583.  (6)  3  Madd.  15a  (e)  18  V«.  72. 
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tate,  the  cestui  que  trust  has  no  alternative  but  that  of  coming 
to  this  court ;  but  there  is  a  court  of  competent,  and  for  many 
purposes  exclusive,  jurisdiction,  to  which  the  insolvent  debtor 
may,  in  a  parallel  case,  resort :  Kaye  v.  Fasbroake,{a)  Benfield 
V.  Solom(ms,{h) 

Mr.  Teed  and  Mr.  Faber^  for  the  plaintiff,  submitted,  that,  as 
representing  the  insolvent  debtor,  she  might  sustain  a  suit  in 
this  court  in  respect  of  matters  in  which  the  assignee,  either  im- 
properly dealt  with  the  estate,  {Borell  v.  Dann,){c)  or  colluded 
with  the  debtors  to  the  estate :  Lautour  v.  HolcombeJ^d)  Barton 
V.  Jayne.{e) 

The  allegation  that  the  assignee  had  declined  to  sue  for  the 
legacy  due  to  the  insolvent  was  supported  by  the  apparent  fact, 
that  fourteen  years  had  elapsed  since  the  insolvency ;  and,  in 
Oedge  V.  T^'aiU,{g)  Sir  /.  Leach  held,  that  the  consenting  to 
the  retention  of  assets  by  a  stranger  was  collusion  on  the  part  of 
the  person  on  whom  the  duty  of  collecting  them  devolved.  The 
facts,  therefore,  amounting  to  what  the  court  deems  to  be  collu- 
sion, are  sufficient  to  sustain  the  suit,  at  least  until  those 
facts  shall  be  disproved :  Bowser  v.  Hughes.{h)  They 
[*8l]  'mentioned,  also,  two  unreported  cases :  Byne  v.  Black' 
bumj(i)  and  Kirlew  v.  Rayner.{k) 

(a)  8  Sim.  28.  (6)  9  Vw.  77.  (e)  9  Hare,  440. 

(<0  8Siin.76.  (e)  7  Sim.  34.  {g)  1  Rim  &  MyL  989,  n. 

{h)  1  AnBir.  101. 

(t)  C.  P.  Byne,  raiiig  in  his  own  right,  and  abo  aa  the  next  friend  of  the  infant 
plamtifia,  his  children,  hecame  an  imolvent  debtor  daring  the  progren  of  the  eainey 
and  a  aopplemental  bill  was  filed  bringing  Dance,  the  proyiaional  aaagnee,  before  the 
ooort :  the  bill  was  dismiased  aa  to  part  of  the  relief  songht,  bat  directions  were  girea 
in  the  decree  with  regard  to  a  tmst-Amd  to  which  the  insolvent's  wife  (a  defendant) 
was  eniitled  to  her  separate  nse,  with  remainder  to  her  children.  T.  T.  1831,  Reg. 
Lib.,  fol.  1929. 

{k)  Bill  by  the  insolYent  and  hisirife,  for  an  annuity  and  other  benefits  beqaeath- 
ed  to  the  wife  before  the  maolTency  and  assignment,  chargin|r  that  the  whole  iatensl 
of  the  legatee  was  not  vested  in  the  provisional  assignee,  (who  was  a  defendant,)  but 
that  the  plaintiff,  the  wife,  was  entitled  to  have  either  the  whole  or  a  competent  pari 
of  the  legacies  in  qaestion  settled  and  secured  for  her  benefit  Decree,  M.  R.,  17 
Nov.  1834. 

Ormerod  v.  Haigh,  V.  C.  of  England,  March  19th,  13tb,  Angust  15lh,  1889^— A 


GASES  IN  CHANCERY.  81 

1843.— Major  ▼.  Auklond. 

Yice-Chancellor  : — ^The  plaintiff  in  ttds  case  is  the  perso- 
nal representative  of  a  legatee  under  fhe  will  of  W.  Major,  the 
testator  in  the  cause.  The  legatee  took  the  benefit  of  the  Insol- 
vent Debtors'  Act,  and  executed  the  usual  conveyance  and  as- 
signment to  the  provisional  assignee.  The  bill  is  filed  to  en-^ 
force  payment  of  the  legacy,  not  to  the  plaintiff,  but  to  the  pro- 
visional assignee.  The  principal  defendants  are  Aukland,  the 
peraonal  representative  of  the  testator,  and  Sturgis  the  provision- 
al assignee.  The  bill  suggests,  that  the  plaintiff  has  frequentiy 
applied  to  Sturgis,  and  requested  him  to  institute  a  suit  in  equity 
to  establish  the  right  of  John  Major  to  the  property  in  question ; 
that  Sturgis  has  refused ;  and  that,  under  these  circumstances, 
the  plaintiff  claims  the  right  to  institute  the  present  suit 
for  that  purpose.  The  defendant  Aukland,  the  personal  [*82] 
representative  of  the  testator,  objects  that  the  plaintiff  has 
no  tide  to  sue.  The  question  is  whether  the  plaintiff  having 
stated  that  the  provisional  assignee  has  refused  to  sue,  may,  upon 
that  allegation,  herself  sustain  this  suit.  The  plaintiff  insists 
upon  the  right  to  do  so,  on  the  ground  that  tiie  assignee  of  an 
insolvent  debtor  is  ultimately  a  trustee  for  the  insolvent  *,  which, 
in  some  sense,  is  no  doubt  true.  Prima  facie,  however,  the  as- 
signee is  not  accountable  in  this  court,  but  in  the  Insolvent  Debt- 
ors^ Court ;  and  it  is  admitted  that  a  special  case  must  be  made 
to  support  a  suit  of  this  nature.  If  the  bill  had  simply  stated 
the  fact  of  the  insolvency,  without  alleging  the  refusal  of  Stur- 
gis to  sue,  upon  being  applied  to  by  the  plaintiff,  it  would  have 
been  clearly  demurrable ;  and  if  the  refusal  be  alleged  and  dis- 
proved, the  consequence,  at  the  hearing,  must  be  the  same.  In 
this  case,  the  plaintiff  served  the  defendant  Sturgis  with  a  copy 
of  the  bill,  on  the  principle  that  the  bill  did  not  ask  for  relief 
against  Sturgis,  but  merely  sought  to  recover  money  for  his  be- 
nefit I  suggested  that  Sturgis  should  appear,  not  that  I  enter- 
tained any  doubt  that  the  effect  of  the  service  of  the  copy  of  the 
bill  upon  him  would  be  to  bind  him  whether  he  appeared  or  not, 


who  WM  aa  ioaolTeiit  debtor,  and  had  made  the  unal  aMiipment  of  hie  pro- 
perty, comprising  the  matten  in  qaeetion,  being  joined  with  other  plaintiffi,  the  bOl 
was  diamiMed  with  ooita  on  that  ground,  without  prejudice  to  the  other  plamtiflii  filing 
a  new  bill.    Bep.  M.  8. 
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but  because,  in  the  absence  of  the  assignee,  the  difficulty  of  sus- 
taining the  suit  seemed  to  be  insuperable,  whilst,  upon  his  ap- 
pearance and  admission  of  the  fisu^t  of  the  refusal  to  sue,  and  his 
disclaimer  of  any  interest  in  the  legacy  claimed  by  the  bill, 
there  might  have  been  a  question  whether,  on  the  authority  of 
the  cases  of  Leaihes  v.  Neweit{a)  and  WiUiams  v.  Jones,{b) 
which  I  had  occasion  to  consider  in  Mounsey  v.  Bumhamj{c) 
a  decree  might  not  have  been  made  in  favor  of  the  plaintiff  in 
this  suit    It  is  not,  hoMrever,  necessary  that  I  should  express 

any  opinion  whether  the  form  of  the  bill  would  have  pre- 
[*83J    eluded  that  ^course  from  being  taken ;  for  Sturgis  has 

appeared  in  the  suit,  and  does  not  disclaim  his  interest 
in  the  sulject  of  it, — ^nor  does  he  confirm  the  statement  that  he 
has  refused  to  sue,  or  admit  he  ever  knew  of  the  existence  of 
the  claim  before  the  suit  was  instituted.  This,  in  fact,  decides 
the  question.  It  was  plain  that  I  could  not  make  the  decree 
which  the  plaintiff  sought,  upon  the  mere  allegation  in  the  bill, 
in  the  absence  of  the  provisional  assignee ;  and  the  course  which 
the  provisional  assignee  has  taken,  and  no  doubt  properly  taken, 
on  appearing  as  a  party  in  the  suit,  has  not  removed  the  difficul- 
ty. The  alleged  refusal  of  Sturgis  to  sue  fails,  and  the  case 
stands,  thereforo,  as  if  that  refusal  was  not  avorred  in  the  bill. 

The  counsel  for  the  provisional  assignee,  for  the  purpose  of 
saving  expense,  and,  if  practicable,  rendering  this  proceeding 
valid,  submitted  to  be  bound  by  any  decree  which  I  might  make 
in  this  suit  The  question  was,  theroforo,  reduced  to  this, — 
whether  the  provisional  assignee,  not  instituting  any  suit  him- 
self, might  put  forward  the  insolvent,  or  the  representative  of  the 
insolvent,  to  sue  for  property  claimed  as  belonging  to  the  insol- 
vent's estate,  the  debtor  objecting.  He  may,  no  doubt,  authorize 
another  party  to  use  his  name,  and  accept  an  indemnity  from 
the  person  to  whom  he  gives  that  authority ;  but  he  cannot  em- 
power a  stranger  to  sue  in  his  (the  stranger's)  own  name.  The 
provisional  assignee  has  no  such  power ;  and  even  if  he  had,  it 
is  clear  that  he  had  not  exercised  it  at  the  time  the  bill  was  filed : 
the  suit,  therefore,  not  having  been  originally  well  instituted; 

(a)  3  Ea.  db  Y.  44&  (6)  Yoiuge,  25S.  (c)  1  Hon,  21. 
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could  not  be  maintained  by  the  subsequent  consent  of  the  pro- 
Tisional  assignee  to  be  bound  by  the  proceedings :  King  v.  TtU- 
lock.{a)  I  must,  therefore,  as  matter  of  strict  practice, — Aukland 
persisting  in  his  ol:(jection, — dismiss  the  bill  with  costs. 


Norman  y.  Frazer.  [*84] 

1843;  May  31. 

Beqneat  of  nsidiiary  eatate  to  aeemnulate  for  ten  years,  and  then  to  be  djitribated  in 
■even  equal  tharaa  nnto  aeven  persona  named  in  the  will,  and  appointment  of  the 
same  seven  persons  residnary  legatees,  creates  a  tenancy  in  common ;  and  the 
share  of  one  dying  in  the  testator's  lifetime  belongs  to  the  next  of  kin  of  the  tes- 
tator. 

.  R.  Norman,  by  his  will,  dated  in  1826,  directed  that  the  re- 
sidue of  his  property,  real  and  personal,  whether  in  possession  or 
reversion,  remainder  or  expectancy,  after  paying  all  his  just 
debts,  the  expenses  of  proving  his  will,  and  his  funeral  expenses, 
and  all  other  costs  and  charges,  should  be  invested  in  govern- 
ment securities  in  the  names  of  his  executors,  and  suffered  to 
accumulate  for  the  period  of  ten  years  from  the  time  of  his  de- 
cease, at  the  expiration  of  which  time,  the  fimd  so  accumulated 
should  be  distributed  in  seven  equal  shares  unto  Elizabeth  Forty, 
his  niece,  R.  Forty,  William  Forty,  and  E.  Forty,  children  of 
the  said  Elizabeth  Forty,  R.  Frazer,  and  J.  Halfacre,  and  C 
Bovier,  nephew  to  his  late  wife,  or  to  their  respective  heirs,  exe- 
cutors, or  administrators  ;  and  he  appointed  the  said  Elizabeth 
Forty,  R,  Forty,  William  Forty,  E.  Forty,  R.  Frazer,  J.  Halfacre, 
and  C.  Bovier,  his  residuary  legatees,  and  Frazer  and  Halfacre 
his  executors.  The  testator  died  in  November,  1826.  William 
Forty  died  in  the  lifetime  of  the  testator.  The  period  of  accu- 
mulation expired  in  1836.  The  next  of  kin  of  the  testator  claim- 
ed one-seventh  share  of  the  residue  and  accumulations  as  having 
lapsed  bv  the  death  of  W.  Forty. 

(c)  9  Sun.  4€9. 
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Sir  Charles  Wetherdl  and  Mr.  Siancj  for  the  plaintifl^  and  Mr. 
Kenyan  Parker^  for  parties  in  the  same  interest,  said,  that  the 
legatees  were  tenants  in  conunon  of  the  residue  and  the  accumu- 
lations, and  the  gift  could  not  be  construed  as  a  gift  to  a 
[*85]  class :  Barber  v.  Barber,{a)  *  Mathews  v.  £oirinan,(6) 
Piii  V.  Benj/on,{c)  Ettricke  v.  Ettricke.{d)  The  one-se- 
venth share,  therefore,  had  lapsed,  and  the  next  of  kin  were  en- 
titled to  it. 

Mr.  Cooper  J  Mr.  Rogers^  and  Mr.  Bichner^  contra,  argued  that 
the  effect  of  the  latter  gift,  by  naming  the  parties  to  be  residuary 
legatees,  created  a  joint-tenancy ;  and  that  the  seventh  share  of 
the  deceased  legatee  devolved  to  the  survivors. 


The  Yicb-Chancellor  held  that  the  direction  to  distribute 
the  residue  made  the  legatees  tenants  in  conunon ;  that  there 
was  nothing  in  the  subsequent  words  to  control  or  vary  the  na- 
ture of  the  first  gift ;  and  that,  by  the  death  of  William  Forty  in 
the  lifetime  of  the  testator,  the  next  of  kin  had  become  entitled 
to  the  one-seventh  share. 


DzauMK  that,  (certain  peoimiary  and  specific  legaeiee  ghrem  in  the  preceding  pari 
of  the  will,)  by  reason  of  the  death  of  the  said  W.  Forty  in  the  lifetime'of  the  testa- 
tor, became  respectively  lapsed  legacies,  and  fell  into  the  residue  of  the  said  testator's 
estate  ;  and  that  one  equal  seventh  part  or  share  of,  and  in  the  residue  and  accnmu- 
hUions  of,  the  personal  estate  of  the  said  testator,  by  reason  of  the  death  of  the  said 
W.  Forty,  one  of  the  residnary  legatees  of  the  said  testator,  in  his  lifetime,  became 
payable  and  devisable  to  and  among  the  next  of  kin  of  the  said  testator  according  to 
the  Statute  of  Distribution. 

(a)  3  My!.  Sl  Cr.  696— {»er  Lord  Cottenham. 

(b)  3  Anstr.  737.  (c)  1  Bro.  C.  C.  589.  (d)  AmU.  656* 
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[*86]  Salisbury  v.  Petty. 

1843 :  July  3,  13. 

Deym  of  real  estate  to  A.  for  life,  subject  to  the  payment  of  3000/.  a-piece  to  B.,  C, 
and  D.,  or  to  their  respective  lawful  issue,  twelve  month*  after  the  death  of  the 
testator,  and  devise  of  the  same  estate,  in  remainder,  on  the  death  of  A.  to  his 
children  as  he  should  appoint,  charged  with  a  further  sum  of  3000/.  a-piece  to  B.,  C, 
and  D.,  or  to  their  respective  lawful  issue.  B.,  C,  and  D.,  survived  the  testator.  B. 
died,  without  issue,  m  the  lifetime  of  A.,  and  C  and  D.  died  in  the  lifetime  of  A., 
leaving  issue : — Held,  that  the  legacies  to  B.,  C,  and  D.,  vested  in  the  legatees, 
subject  to  be  divested  in  favor  of  their  children,  in  case  of  their  death,  leaving 
children ;  and,  therefore,  that  B.  took  both  the  legacies  absolutely,  and  C.  and  D. 
took  the  legacies  of  2000/.,  each,  absolutely,  and  the  children  of  C.  and  D.  took 
the  legacies  of  3000/.  by  substitution  for  their  parents. 

The  will  of  John  Park,  dated  in  1819,  after  containing  a  spe- 
cific devise  of  certain  property  charged  with  the  payment  of  his 
debts  and  funeral  and  testamentdfty  expenses,  proceeded  as  fol- 
lows : — "  I  also  give  and  devise  to  my  said  brother,  James,  all  my 
(describing  various  hereditaments  in  the  county  of  Lancaster,) 
and  all  other  my  real  estate  whatsoever  and  wheresoever.  To  hold 
to  him  my  said  brother  James  and  his  assigns,  during  the  term 
of  his  natural  life,  without  impeachment  of  or  for  any  maner  of 
waste,  subject  nevertheless  to  the  payment  of  £2000,  to  each  of 
my  nephews  and  niece,  John,  Thomas,  and  Mary  Park,  children 
of  my  late  brother  Thomas,  to  be  paid  at  the  end  of  twelve 
months  next  after  my  decease,  or  to  their  respective  lawful  issue, 
and  subject  also  to  the  payment  of  the  annuity  or  yearly  sum  of 
100/.,  hereinafter  given  to  my  housekeeper  Milicent  Redmayne ; 
and  also  to  so  much  of  my  debts,  funeral  and  testamentary  ex- 
penses, as  the  houses,  lands,  and  hereditaments,  hereinbefore 
made  specificaHy  subject  thereto  shall  fall  short  to  pay ;  and,  on 
the  death  of  my  said  brother  James,  I  give  and  devise  the  mes- 
suages, lands,  and  hereditaments,  so  given  to  him  for  life,  unto 
the  lawful  issue  of  him  my  said  brother  James,  in  such  shares 
and  proportions,  manner  and  form,  as  he  shall  by  deed  or  will  ap- 
point, subject  as  aforesaid  ;  and  I  do  hereby  charge  the  same  on 
his  death  with  the  payment  of  the  further  sum  of  3000Z.  to  each 
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of  my  said  nephews  and  niece,  John,  Thomas,  and  Mary  Park, 
making  in  the  whole  5000/.  each,  or  to  their  respective  lawful  is- 
sue ;  and  in  default  of  such  appointment  then  to  the  law- 
[*87]  ful  issue  *of  my  said  brother  James,  equally,  share  and 
share  alike  as  tenants  in  conmion,  and  not  as  joint-tenants, 
subject  to  the  said  annuity  and  the  said  three  legacies  of  30002. 
each  ;  and  in  case  of  the  death  of  my  said  brother  without  lawful 
issue,  then  I  give  and  devise  all  the  messuages,  lands,  tithes,  and 
hereditaments,  so  given  to  him  for  life,  unto  my  said  nephew,  John, 
his  heirs  and  assigns  for  ever,  he  thereout  paying  the  said  annuity, 
and  also  to  his  said  brother  and  sister  the  sum  of  5000/.  each, 
instead  of  3000/. ;  and  in  case  of  the  death  of  my  said  nephew 
John,  without  issue,  I  give  the  same  in  like  maimer  to  my  nephew 
Thomas,  and  his  issue,  charged  with  the  sum  of  6000/.  to  his 
sister  Mary  or  her  issue ;  and  in  case  of  the  death  of  my  said 
i)ephew  Thomas,  without  lawful  issue,  then  I  give  the  said  mes- 
suages, lands,  tithes,  and  hereditaments  to  my  niece  Mary,  her 
heirs  and  assigns  for  ever."  ^he  testator  then  bequeathed  the 
said  aimuity  and  various  other  legacies,  and  appointed  his  bro- 
ther James  his  executor. 

The  testator  died  soon  after  the  date  of  his  will,  leaving  his 
brother  James,  his  nephews  John  and  Thomas,  and  his  niece 
Mary  surviving.  John,  the  nephew,  died  in  1834,  intestate,  and 
without  having  been  married.  The  interest  of  Mary  in  the  lega- 
cies of  2000/.  and  3000/.  was,  upon  her  marriage  with  E.  D.  Sal- 
isbury, settled  to  the  separate  use  of  herself  for  life,  with  remain- 
der to  her  husband  for  life,  or  until  his  bankruptcy  or  insolvency, 
with  remainder  to  the  children  of  the  marriage.  Mary  died  in 
1839,  leaving  her  husband  and  six  children  surviving.  Thomas, 
by  his  will,  gave  his  personal  estate  to  trustees  for  his  children, 
and  died  in  1839,  leaving  four  children. 

James,  the  brother  and  devisee  for  life,  appointed  and 
[*88]    devised  his  real  and  personal  estate  to  his  children  'bene- 
ficially, and  to  the  defendant  Petty  and  others,  as  trus- 
tees and  executors,  and  died  in  1841,  leaving  several  children. 

The  bill  was  brought  by  the  children  of  Mary  Salisbury,  and 
prayed  that  the  trusts  of  the  will  of  John  Park,  the  testator, 
might  be  carried  into  execution  under  the  decree  of  the  court. 
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Mr.  Bacon  and  Mr.  Rolt^  for  the  plaintiffs,  argued  that  the 
legacies  of  20002.  a-piece  to  John,  Thomas,  and  Mary,  vested  ab- 
solutely upon  the  death  of  the  testator,  and  that  the  children  of 
such  of  them  as  died  in  the  lifetime  of  the  tenant  for  life  would 
take  the  second  legacies  of  3000Z.  by  substitution  for  the  parent. 
Montague  v.  Nucella  ;(o)  Oalland  v.  Leonard  X6)  Smither  v. 
Wmock  ;(c)  WhUteU  v.  Dudin  ;(rf)  Turner  v.  Moor  j{e)  Gray  v. 
Oarmcm  ;(/)  Lowtker  v.  Condon.{g) 

Mr.  Kenyon  Parker  and  Mr.  Malituf,  for  the  children  of 
Thomas,  the  nephew,  in  support  of  the  like  argument,  cited  CHr- 
dlestone  v.  Doe  ;{h)  King  v.  Withers  ,ii)  Gittings  v.  MDer- 
tnott  ;{k)  Cotton  v. Cotton  ;(/)  Davenport  v.  Hanbury;{m)  Swaine 
V.  Burton  ;{n)  Campbell  v.  Campbell  ;{o)  Home  v.  Pillans  Xp) 
Sturgess  v.  Pearson  ;{q)  Harrison  v.  Foreman  ;{r)  Belk  v. 
Slack  ;{s)  Mayer  Y.  Townsend.{t)[l] 

•Mr.  Loumdes  and  Mr.  Hurd,  for  the  personal  repre-  [*89] 
sentatives  of  John,  the  nephew,  in  support  of  a  similar 
construction,  cited  also  Bayley  v.  Bishop  ]{u)  and  contended 
that  both  of  the  legacies  to  John  vested  and  belonged  to  his  per- 
sonal representatives,  notwithstanding  his  death  before  the  death 
of  James,  the  brother. 

Mr.  Walker^  for  the  children  of  James,  the  brother,  the  de- 
visee for  life,  submitted  that  the  alternative  contemplated  by  the 
will,  on  which  the  legacies  were  given  to  the  children  of  the 
legatees,  was  that  of  the  death  of  the  legatees  in  the  lifetime  of 
the  testator ;  and  also  that  the  second  legacy  to  John  sunk  for 
the  benefit  of  the  estate  upon  which  it  had  been  charged.    A 

(a;  1  Rum.  165.  (6)  1  Swans,  161.  (e)  9  Yes.  233. 

(d)  3  J.  d&  W.  279.  (e)  6  Vea.  556.  (/)  2  Hare,  274. 

ig)  2  Atk.  127.  (A)  2  Sim.  225.  (t)  Pre.  Cha.  348. 

{k)  2  Myl.  &  K.  69.  (2)  2  Bear.  67.  (m)  3  Vos.  257. 

(n)  15  Vee.  36a  (o)  4  Bro.  C.  Q.  15.  {p)  2  Myl.  &  K.  15. 

(9)  4  Madd.  41 1.  (r)  5  Ves.  207.  («)  1  Keen,  239. 

(A)  3  Beav.  443.  (u)  9  Yes.  6. 

[1]  See  note  to  the  case  of  Qray  ▼.  Owman,  2  Hare,  page  274. 
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gift  to  A.  or  B.  was  uncertain ;  and  the  court  must  add  a  direc- 
tion that  the  legacy  is  to  go  to  the  parent,  if  living,  or  to  the 
issue,  if  the  parent  is  not  living :  Longmore  v.  Broam,{a)  The 
court  would  not  make  any  addition  to  the  words  unless  it  were 
absolutely  necessary,  and  in  tfiis  case  the  word  "or^  was  satis- 
fied by  a  simple  substitution  of  issue,  if  there  had  been  issue, 
without  carrying  it  further.  Such  a  construction  must  be  put 
on  the  bequest  as  would  be  applicable  to  the  cases  of  all  the 
legatees  in  every  possible  event.  He  cited  also  Crooke  v.  De 
Vandes,{b)  Corhyn  v.  French,{c)  TidwcU  v.  Arid,{d)  Bane  v. 
Cook,{e)  Cripps  v.  Wolcott,{f)  Pope  v.  WhUcombe,{g)  Newton 
V.  Ayscough,[h) 

Mr.  Roundell  Palmer  for  the  executors  and  trustees  of  James, 
the  brother. 


[*90]  *Vice-Ohancellor  : — ^The  questions  which  have  been 
raised  for  the  opinion  of  the  court  are  two  :  first,  whether 
John,  who  died  without  issue  in  the  lifetime  of  the  tenant  for 
life,  was  entitled  to  the  legacies  given  to  him ;  and,  secondly, 
with  regard  to  the  issue  of  Thomas  Park  and  Mary  Salisbury, 
whether  the  words  meant  in  case  of  their  death  in  the  lifetime 
of  the  tenant  for  life,  or  whether  they  meant  in  case  of  their 
death  in  the  lifetime  of  the  testator. 

With  regard  to  the  first  question,  whether  John,  having  died 
without  issue,  took  an  absolute  interest  in  the  gift  to  him,  the 
scheme  of  the  will  is  clear :  the  corpus  of  the  estate  was  to  go 
to  James  and  his  issue,  if  James  died  leaving  issue  living  at  his 
death.  That  is  the  plain  construction  of  the  words.  If  James 
died  without  leaving  issue  living  at  his  death,  then  it  was  to  go 
to  John.  I  think  it  is  also  clear,  that,  by  the  succeeding  limita- 
tions, if  John  died  without  issue  living  at  his  death,  the  corpus 
was  to  go  to  Thomas,  and,  if  Thomas  died  without  such  issue,  to 
Mary.    The  corpus  of  the  estate  was  to  go,  in  certain  events,  to 

(a)  7  V68. 128.  (6)  9  Ves.  197 ;  11  Ves.  330,  S.  C.  (e)  4  Vea.  41& 

{d)  3  Madd.  403.        («)  M'CleL  168.  (/}  4  Madd.  1|. 

{g)  3  Ru88. 124.  (A)  19  VeB.  ^7. 
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John,  Thomas,  and  Mary,  in  succession.  As  to  the  charges 
upon  the  estate,  whilst  in  the  hands  of  James,  the  tenant  for 
life,  there  was  to  be  a  sum  of  2000Z.  to  each  of  his  nephews,  and 
to  his  niece ;  whilst,  in  the  hands  of  the  issue  of  James,  it  is 
charged  with  30002.  more  to  each  of  them  ;  but  in  the  hands  of 
John,  this  3000Z.  was  increased  to  6000/.  each,  in  favor  of 
Thomas  and  Mary ;  and,  in  the  hands  of  Thomas,  to  6000/.  in 
favor  of  Mary.  These  charges  upon  the  estate  go  on  increasing 
as  it  comes  to  these  different  parties,  and  it  is  solely  for  the  con« 
venience  of  the  estate  that  the  payment  of  the  charges  is 
postponed.  The  rule  of  the  court  is,  to  *hold  that  such  [*91] 
a  gift  confers  a  vested  interest  in  the  party  taking.  In 
the  absence  of  authority,  I  shoxild  have  thought,  that,  if  the  gift 
had  been  to  John,  and  nothing  had  been  said  as  to  the  issue  of 
John,  John  would  have  taken  an  absolute  interest  Assuming 
that  to  be  correct,  the  circumstance  of  the  gift  being  in  the  al- 
ternative, to  the  issue,  does  not  seem  to  alter  the  case.  I  cannot 
assume  that  it  was  not  intended  that  the  estate  should  bear  the 
charge,  either  in  favor  of  John  or  John's  issue.  I  think  the  true 
construction  is,  to  treat  it  as  a  vested  interest  in  him,  subject  to 
be  divested  in  favor  of  his  issue,  if  there  were  issue  alive  at  his 
death.  Although  I  do  not  go  the  whole  length  of  the  argument, 
that,  where  property  is  divested  in  favor  of  a  particular  person 
only,  and  that  person  is  not  capable  of  taking  the  legacies  on 
the  event  happening,  then  the  legacy  to  him  does  not  take  effect, 
I  think  it  is  quite  enough  to  say,  that  it  is  applicable  to  this  case. 
Some  very  important  authorities  were  cited  in  support  of  that 
view  of  the  case.  The  cases  of  Smiiher  v.  Willock,{a)  WhiiteU 
V.  DtidinJIJbi)  and  Mayer  v.  Townshendy{c)  were  the  most  impor- 
tant, though  not  the  only  cases.  To  these  may  be  added  the 
case  of  Hervey  v.  M^Lauffhlin,{d)  which  was  not  cited.  There 
was  in  that  case  a  gift  of  800/.  Old  and  800/.  New  South  Sea 
Annuities,  upon  trust  to  pay  the  interest,  dividends,  and  produce 
Uiereof,  to  Eleanor  Todd,  for  her  natural  life,  to  her  separate 
use ;  and  fiN>m  and  immediately  after  her  death,  the  said  two 

(a)  9  Ves.  333.  (6)  2  J.  &  W.  379. 

(c)  3  BeaT.  443  (d)  1  Pdce,  364. 
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sums  to  the  threo  children  of  Eleanor  Todd,  "  to  he  divided 
among  them  in  equal  shares ;  and  in  case  of  the  death  of  either 
of  them,  the  share  of  such  as  may  die  to  go  to,  and  belong  to, 
the  children  or  child,  if  but  one,  of  the  persons  so  dying.'' 
[*92]  There  was  also  a  general  residuary  ^bequest  to  the  chil- 
dren of  Eleanor  Todd.  Of  the  three  children,  one  died 
leaving  children ;  the  other  two  died  without  issue  living  at 
their  death  ;  and  the  question  arose,  like  that  which  arises  here, 
whether,  the  gift  being  to  them  and,  in  case  of  their  death,  to 
their  children,  and  there  having  been  no  children,  the  legatee 
should  take  an  absolute  interest.  The  Barons  of  the  Exchequer 
gave  their  opinions  seriatim.  The  question  that  was  most  con- 
sidered was,  whether  the  words  "  in  case  of  death"  meant  death 
in  the  lifetime  of  the  testator,  or  in  the  lifetime  of  the  tenant  for 
life.  The  learned  Barons  appear  to  have  treated  it  as  not  ad- 
mitting of  argument,  that  those  parties  who  had  no  children 
would  take  their  shares  absolutely,  and  that  their  respective  re- 
presentatives would  be  entitled  to  it.  They  considered  it  to  be 
a  vested  interest,  subject  to  be  divested  only  in  case  there  were 
children  to  take ;  and  they  held  in  that  case,  that  the  executors 
of  those  who  died  in  the  lifetime  of  the  tenant  for  life  were  enti- 
tled to  take  his  or  her  share  absolutely,  and  that  the  words  "  in 
case  of  death"  were  not  to  be  referred  to  the  death  of  the  testa- 
tor. That  case  coincides  with  the  others,  and  in  fact  it  more 
closely  applies  to  the  present  point.  It  accords  with  the  conclu- 
sion to  which  I  should  have  come.  In  the  absence  of  express 
authority,  I  shall  follow  that  case,  as  well  as  the  others,  the 
most  important  of  which  I  have  mentioned ;  and  some  of  those 
which  I  have  not  named  would  be  sufficient  to  show,  that  I 
should  be  warranted  in  coming  to  that  conclusion,  even  if  I  were 
not  boimd  to  do  so.  I  therefore  hold  that  John  took  an  interest 
transmissible  to  his  representatives. 

The  decision  in  Hervey  v.  McLaughlin  decides  the  other 
point  also.    The  construction  I  adopt  is,  that  John  takes  abso- 
lutely ;  but  if  he  dies  in  the  lifetime  of  the  tenant  for  life, 
[*93]    leaving  issue  at  his  death,  then  the  *issue  of  John  will 
take :  if  John  died  without  leaving  issue  at  his  death) 
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then,  as  I  decided  in  Chray  v.  Oarman,{a)  it  is  an  absolute  gift : 
it  was  liable  to  be  divested  on  an  event  which  might  have  hap- 
pened, but  did  not  happen,  and  therefore  it  remained  absolutely. 
The  cases  collected  by  Mr.  Jarman(6)  clearly  show,  that,  if  a 
legacy  be  given  payable  at  the  death  of  the  testator,  and,  in  case 
of  the  death  of  the  legatee,  to  another  party,  there  the  court  will 
construe  the  gift  over,  in  the  ev^t  of  death,  to  mean  iu  case  of 
death  iu  the  lifetime  of  the  testator ;  and  on  the  other  hand,  if 
the  legacy  is  not  payable  immediately,  but  a  life-interest  is  given, 
and  the  testator  says,  in  case  of  the  death  of  the  legatee,  it  is  to 
be  given  to  some  one  else,  then  the  words  <<  in  case  of  death" 
are  construed  to  mean  in  the  lifetime  of  the  tenant  for  life ;  that 
is  to  say,  before  the  money  became  payable.  This  is  supported 
by  the  case  of  Hervey  v.  M  ^Laughlin.  The  only  distinctions 
are,  that  I  interpose  the  words  '<  in  case  of  death,"  for  that  must 
be  the  meaning  of  the  word  "  or ;"  and  in  this  case  the  first 
legacy  is  directed  to  be  paid  at  the  end  of  twelve  months  next 
after  the  decease  of  the  testator.  The  construction  of  the  words, 
when  applied  to  different  events,  being,  therefore,  settled,  I  have 
only  to  construe  them  according  to  the  several  events  to  which 
they  are  to  be  appUed.  The  sound  construction  then  appears  to 
be,  that,  as  to  the  gift  of  the  first  legacy  of  2000Z.,  the  issue  are 
to  take  in  case  of  the  death  of  the  legatees,  John,  Thomas,  and 
Mary,  in  the  life  of  the  testator  ;  and  in  the  other  cases,  it  is  in 
the  event  of  the  death  of  the  parties  during  the  life  of  the  tenant 
for  Ufe,  that  the  children  are  to  take.  The  children  who  survi- 
ved the  tenant  for  life  take  as  joint-tenants,  in  substitution  for 
their  parents  who  died  in  his  lifetime. 


*Dbcsbb.— This  Conrt  doth  declare,  that  John  Park,  James  Paik,  and  Mary  [ *94] 
Saliebnry,  fonneriy  Mary  Park,  now  deoeaaed,  the  nephews  and  niece  of  John 
Park,  the  testator  in  the  pleadings,  &c.  became  each  of  them  aboolately  entitled,  at  the 
death  of  the  said  testator,  to  the  legacy  of  J62000  mentioned  in  the  will  of  the  said  tes- 
tator, and  to  be  raised  out  of  the  estates  of  the  said  testator,  devised  to  James  Park,  de- 
ceased ;  and,  it  appearing  by  the  Master's  general  report,  dated  tho  9th  day  of  May, 

(a)  9  Hare,  268.    [See  note  to  this  case  at  page  274  and  the  cases  and  anthoritiea 
there  cited.] 
ih)  Tr.  on  Wills,  VoL  1,  pp.  452,  454 ;  Vol.  2,  p.  659,  et  seq. 
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1843,  that  the  said  John  Park,  the  nephew,  eunriTed  the  said  testator  John  Park,  and 
deceased  in  the  lifetime  of  the  said  James  Park,  withoat  having  issne,  this  court  doth 
declare,  that  the  defendant  Edward  Dodson  Salisbury,  as  the  penonal  repreoentatiTe 
of  the  said  John  Park,  the  nephew,  became  entitled  to  receive,  at  the  death  of  the 
said  James  Park,  the  legacy  of  jC3000,  by  the  said  testator's  will  charged  on  the  es- 
tate devised  to  the  said  James  Park  in  favor  of  the  said  John  Park,  the  nephew,  or  his 
lawful  issue,  and  that  the  said  E2dward  Dodson  Salisbury,  as  sach  representative  as 
aforesaid,  is  now  entitled  to  receive  the  legacy  of  X2000  bequeathed  by  the  said  tes- 
tator's will  to  the  said  John  Park  ;  and,  it  appearing  by  tho  said  report  that  Thomas 
Park,  tho  nephew,  and  Mary  Salisbury,  the  niece,  died  in  the  lifetime  of  the  said 
James  Park,  leaving  issue,  this  court  doth  declare,  that  such  issue  respectively  became 
entitled  as  joint-tenants,  at  the  death  of  the  said  James  Park,  to  the  respective  lega- 
cies of  X3000,  by  the  said  testator's  wiQ  charged  on  the  said  estates  in  favor  of  tlie 
said  Thomas  Park  and  Mary  Park,  afterwards  Mary  Salisbury,  and  their  lawful  is- 
sue. Acccunt  of  legacies,  interest,  and  costs.  Master  to  be  at  liberty  to  receive  pro- 
posals foi  a  mortgage,  in  order  to  raise  the  legacies,  annuity,  and  costs ;  but  if  it  shall 
not  appear  to  his  satisfaction  that  the  real  estates  are  mors  than  sufficient  to  nise  the 
said  sums,  or  if  no  sufficient  nmrtgage  be  laid  before  him  within  a  time  to  be  limited 
by  him,  then  to  proceed  to  a  sale  of  the  said  real  estates,  &c.  Money  to  be  paid  into 
Court  Decree  to  be  binding  on  the  infant  devisees,  unless,  upon  being  served,  Slc, 
they  shew  cause  within  six  months  ailer  they  respectively,  attain  Slc.  ;  and  if  they 
shall  not  shew  cause,  to  convey,  or  join  in  conveying  the  estates  &&  to  the  mort- 
gagee or  purchaser,  until  the  sums  be  raised,  the  interest  to  be  kept  down  out  of  the 
rents ;  and  in  the  meantime,  the  purchaser  or  mortgagee  to  held  the  premises,  sold  or 
mortgaged,  against  the  defendants,  the  infants,  until  they  shall  attain  &c.  Further 
directions  and  subsequent  costs  reserved. 


[*95]    •In  the  Matter  of  the  Act  6  &  7  Will.  4,(a)  ex 

PARTE  THE   CORPORATION   OF   TrINITY  HoUSE. 

1843 :  July  1. 

Under  the  act  enabling  the  corporation  of  Trinity  House  to  purchase  property,  and 
in  certain  cases  to  pay  the  purchase  money  into  court,  to  be  laid  out  in  stock  for  the 
benefit  of  the  parties  entitled,  providing  that  the  **  costs  of  the  investment  of  the 
purchase-money"  shall  be  paid  by  the  corporation,  the  broker's  commission  on  the 
purchase  of  stock  is  part  of  the  oosts  of  investment  to  be  borne  by  the  coiporation. 

Under  the  above  act,  the  Ck)rporation  of  Trinity  House 
caused  the  value  of  the  Island  or  Rock  of  Sherries,  and  the 

(a)  An  act  for  vesting  lighthouses,  lights  and  sea-marks  on  the  coasts  of  Englandi 
in  the  Corporation  of  Trinity  House  of  Deptford  Stroud,  and  for  making  provision  re- 
specting lighthouses,  lights,  bouys,  beacons,  and  sea-marks,  and  the  tolls  and  duties 
payable  in  respect  thereof. 
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lighthouse,  lands,  buildings,  fixtures,  apparatus,  and  furniture, 
and  the  tolls  or  duties,  profits  smd  produce  arising  in  respect 
thereof,  to  be  assessed  by  a  jury,  and  die  same  were  accordingly 
assessed  at  444,984/.  11^.  2d.,  at  which  sum  the  premises  were 
purchased  by  the  corporation.  The  petitioners  were  entitled  to 
a  life-interest  in  two-thirds  of  this  purchase  money,  amounting, 
after  some  deductions,  to  266,656/.  7^.  6d,  The  act  provided, 
^  that  where  by  neason  of  any  disability  or  incapacity  of  the  per- 
son entitled  to  any  such  lighthouse,  the  purchase-money  should 
be  required  to  be  paid  into  the  Bank  of  England,  and  to  be  sub- 
ject to  the  Older  and  directions  of  the  court  of  Exchequer,  un- 
der the  provisions  therein  contained,  the  said  Court  might  order 
all  the  reasonable  costs  and  expenses  attending  such  purchase, 
Gt  which  might  be  incurred  in  consequence  thereof,  and  also  of 
the  investment  of  the  purchase-money  in  real  of  government  se- 
curities, and  likewise  the  re-investment  of  such  money,  or  the 
government  or  real  securities  purchased  therewith,  in  the  pur- 
chase of  houses,  buildings,  lands,  tenements,  and  heredit- 
aments, as  thereinbefore  mentioned,  together  with  the  *costs,  [*96] 
charges,  and  expenses  of  obtaining  the  proper  orders,  and 
of  the  other  proceedings  for  such  purposes,  and  of  the  payment 
of  the  dividends  and  interest  of  the  said  government  or  real  se- 
curities, and  of  the  payment  of  the  principal  of  the  said  pur- 
chase-money, and  of  the  government  or  real  securities  purchased 
therewith,  out  of  court,  to  be  paid  by  the  corporation." 

The  265,666/.  7s.  6e2.  was  paid  into  court,  and  the  Accountant- 
General  was  ordered  to  invest  it  in  Consols ;  and  it  was  referred 
to  the  Master  to  tax  the  petitioners  their  costs  of  the  order,  and 
of  the  investment,  which  costs  the  corporation  were  ordered  to 
pay.  The  Accountant-General  invested  the  266,666/.  7^.  6(/.,  af> 
ter  deducting  362/.  for  the  broker's  commission,  in  289,618/.  6^. 
Consols.  The  petitioners  added  the  362/.,  paid  for  commission, 
to  their  bill  of  costs,  but  the  Master  disallowed  that  sum  on  taxa- 
tion. The  petitioners  prayed  that  the  Master  might  be  ordered 
to  review  his  taxation,  or  that  they  might  be  at  liberty  to  take 
exceptions  to  his  certificate,  or  that  the  corporation  might  be  or« 
dered  to  pay  the  362/.  into  court. 
.   Vol.  ni.  11 
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Mr.  Kmyon  Parker^  for  the  petition. 

Mr.  Wood^  for  the  Corporation  of  the  Trinity  House. 


The  Yice-Chancellor  said,  that  the  commission  charged  on 
the  purchase  of  the  stock  was  included  in  the  costs  of  the  in- 
vestment, which  the  act  gave  to  the  petition^^  and  that  tfie 
same  must  therefore  be  paid  by  the  corporation. 


[*97]  Mac  Mahon  v.  Burchell. 

1843 :  :^th  and  99nd  April. 

A  share  of  rent  due  from  the  occupying  tenant  of  certain  premiaeB  to  the  eatate  of  a 
testatrix,  who  was  one  of  several  tenants  in  common  of  the  same  premises,  allowed 
to  be  set-off  by  her  executora  in  a  suit  for  a  legacy  bequeathed  by  the  testatrix  to 
the  debtor ;  but  not  as  against  a  legacy  bequeathed  by  the  testatrix  to  the  wif^  oT 
the  debtor. 

The  plaintiff,  William  Mac  Mahon,  claimed  a  l^acy  of  100/., 
and  the  plaintiff  Henrietta,  the  wife  of  William,  claimed  a  legacy 
of  50/;  imder  the  will  of  Ann  Mac  Mahon,  who  died  in  1839, 
and  they  filed  their  bill  for  pa3rment  The  defendants.  Ihe  ex- 
ecutors of  Ann,  admitted  assets ;  but  insisted  upon  a  right,  of 
the  nature  of  set-off,  in  respect  of  a  claim  which  the  estate  of 
Ann,  who  was  one  of  seven  children  and  residuary  legatees  of 
Terence  Mac  Mahon,  had  against  the  plaintiff  William,  who, 
with  his  brother,  Charles,  was  an  administrator  with  the  will 
annexed  <rf  the  said  Terence,  their  father. 

Terence  Mac  Mahon.  who  died  in  1811,  devised  the  whole  of 
hi«  estate  amongst  his  seven  children,  as  tenants  in  common :  a 
part  of  that  estate  consisted  of  a  house  in  the  island  of  St.  Kitts, 
called  "  The  Lower  House,"  which  was  occupied  by  the  plain- 
tiff WilUam,  his  brother  Charles,  and  his  sisters  Rebecca  and 
Eliza,  from  time  to  time,  for  various  periods,  from  1815  to  1830, 
without  paying  rent  The  defendants,  by  their  answer,  stated 
the  net  rent  due  from  the  plaintiff  William,  for  the  period  of  his 
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occupation,  to  be  9281.  Is.  7el.,  and  claimed,  for  the  estate  of  Ann, 
the  testatrix,  one-seventh  thereof,  or  132/.  11^.  8^.,  with  interest 
from  1830.  Letters  were  in  evidence,  by  which  the  plaintiff 
William  admitted  that  he  was  liable  to  pay  some  rent 


Mr.  Purvis  and  Mr.  Bagskawe^  for  the  plaintiffs,  submitted 
they  were  entitled  to  the  decree  for  the  legacies,  upon  die 
admission  of  assets.  The  claim  set  up  by  the  ^defendants  [*98j 
was  made  against  the  plaintiff  as  administrator :  he  might 
be  made  accountable  in  that  character  by  another  proceeding. 
The  two  claims  had  no  connexion  with  each  other :  Dodd  v. 
LydaU.[a)  The  liability  of  the  plaintiff  could  not  be  properly 
determined  in  this  suit.  There  could  not  certainly  be  any  set- 
off as  against  the  legacy  to  the  plaintiff  Henrietta  for  her  hus- 
band's debt :  Carr  v.  Taylor^{h)  Ranking  v.  Barnard,{c)  Cher- 
ry V.  Boultbee.{d)  Carsbie  v.  Free.{e) 

Mr.  Simpkinson  and  Mr.  W.  Hislop  Clarke^  for  the  defen- 
dants. 


Yice-Chancellor  : — It  appears  that  the  plaintiff  William 
Mac  Mahon  has  been  occupying  tenant  of  premises  which  form- 
ed part  of  the  estate  of  Terence,  the  father ;  and  that  there  is 
lent  due  from  him,  to  one-seventh  of  which  the  estate  of  Ann, 
the  testatrix,  is  entitled :  the  plaintiff  has  therefore,  in  his  hands, 
monies  which  belong  to  the  estate  of  the  testatrix  ;  and  I  think 
the  court  ought  not  to  disregard  that  fact,  and  decree  the  full 
payment  of  his  legacy  by  the  executors  of  Ann.[l]    It  is  not 

(a)  1  Hare,  33a    See,  also,  on  equitable  set-off,  WkyU  ▼.  O'Brien,  1  S.  &  a 
S51 ;  Pettat  v.  ElUi,  9  Ves.  563. 
(ft)  10  Ves.  574.  (e)  5  Madd.  33. 

id)  4  Myl.  &.  Cr.  443.  (e)  Cr.  &  Ph.  64. 

[1]  That  chancery  will  not  eet-off  unconnected  demands,  anlees  there  exist  oxtra- 
neous  circamstances  which  render  it  equitable  to  do  so.  Turpin  ▼.  Turpin,  7  J.  J. 
Manh.  33 ;  Jenning  t.  Weh9ter,  8  Paige  Ch.  Repw  503 ;  Cfreen  ▼.  Darling,  5  Ma- 
mh  Rep  201 ;  Chance  ▼.  leaaee,  5  Paige  Ch.  Rep.  599 ;  Holden  v.  Gilbert,  7  Paige 
Ch.  Rep.  308 ;  Wathtin'e  exr'e.  ▼.  Chamberlain,  8  Dana  Rep.  164 ;  see  also  Starkey 
▼.  Peter;  18  Conn.  Rep.  181.    That  a  Court  of  Chancery  where  there  are  extraneous 
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suggested  that  there  was  any  joint  lease  of  the  premises  to  the 
four  tenants  in  common,  who  at  different  times  occupied  the 
house :  tfiey  appear  to  be,  at  law,  severally  liable  in  respect  of 
their  occupation.  I  cannot,  however,  direct  an  account  of  what 
is  due  from  the  plaintiff,  unless  the  whole  of  the  residuary  lega- 
tees are  parties,  and  are  bound  by  the  account  and  inquiries.  If 
the  residuary  legatees  of  Terence,  who  are  not  before  the 
[*99]  court,  will  appear  and  'consent  to  be  bound  by  the  ac- 
count, I  may  direct  it  to  be  taken  in  this  suit.  If  any- 
thing be  found  due  from  the  plaintiff  William  Mac  Mahon  as 
the  tenant  of  the  premises  in  question,  that  will  be  set-off  as 
against  his  legsTcy ;  but  it  will  not  form  any  set-off  against  the 
legacy  to  the  plaintiff  Henrietta,  his  wife. 


Thb  plaintiffs  consented  to  waive  the  undertaking  on  behalf  of  Chailest  who 
abroad,  and  an  account  was  directed  of  the  two  legacies  and  interest.  And  all  the 
residaary  legatees  of  Terence  appearing  by  their  counsel,  and  consenting  to  be  bound 
by  the  inquiries  and  accounts  thereby  directed,  and  the  plaiutifls  and  defendants  not 
opposing  their  uppearanoe,  but,  so  far  as  they  were  able,  consenting  thereto,  it  was 
referred  to  the  Master  to  ascertain  whether  the  plaintiff  William  Mac  Mahon  was 
during  any  and  (if  any)  what  time  in  the  occupation  of  **  The  Lower  House"  in  &c. 
since  the  death  of  the  said  Terence  Mac  Mahon,  and,  if  so,  whether  the  plaintiff 
WOliam  Mac  Mahon  ought  to  be  charged  with  any  and  (if  any)  what  sum  of  rooney» 
hi  respect  of  such  occupation ;  and  the  Master  was  to  state  whether  anything  and 
what  was  paid,  and  when,  since  the  death  of  the  said  Terence  Mae  Mahon,  by  the 
plaintiff  William  Mac  Mahon,  for  or  in  respect  of  repairs  and  outgoings  of  the  said 
house,  or  otherwise  on  account  thereof ;  and  whether,  at  the  death  of  the  testatrizt 
Ann  Mac  Mahon,  the  plaintiff  William  Mac  Mahon  had  any  and  what  assets  of  the 
said  Ann  Mac  Mahon  in  his  hands  applicable  to  pay  the  said  legacies,  with  liberty  to 
state  special  drcumstanccs. 


circumstances,  which  render  an  equitable  set-off  jost,  will  make  a  decree  to  enforce 
such  equitable  set-off,  see  Oay  et  al  t.  Oay,  10  Paige  Ch.  Rep.  369  ;  Chamberlin 
Y.  Stewart,  e  Dana,  33;  Merrill  y.  Souther  and  FoipUr,  6  Dana  305;  French  y. 
Gamer,  1  Porter's  Rep.  549 ;  Pond  ▼.  Smith,  4  Conn.  Rep.  302 ;  Lindiay  ▼.  Jack' 
son,  2  Paige  Ch.  Rep.  581 ;  Sarchet  ▼.  Admi'r.  of  Sarehet,  2  Hammond  Rep.  320 ; 
Knapp  V.  Bumham,  11  Paige  Ch.  Rep.  330 ;  Oould  v.  Stanton,  17  Conn.  Rep.  377. 
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Henderson  ylrH^NPERsoN.  [*100] 


•  • 


« • 


1843 ;— 4th,  7th,  llth,  and  20th  July. 

The  next  of  kin  of  an  inteitata  filed  their  hOl  in  eqnity<ih  <(hf^  ^apremo  Court  of  New*^ 
foondland,  againit  A.,  the  brother  and  deceased  partner  of  t]le  intestate,  for  an  ac- 
count of  the  ettaie  of  the  fother  of  A.,  and  of  the  inteetate,  po^aeaMd  by  A.,  and  an 
account  of  the  partnerahip  tranflactione,  and  the  dealings  of  A.  "wllhjh^  estate  since 
the  death  of  the  intestate.  The  bill  was  taken,  pro  confeaso,  agaSBi'Ak'ip  the  Co- 
lonial Court,  and,  on  a  reference,  the  Master  reported  that  certain  sums  irAre  due 
to  the  seTeral  next  of  kin  on  the  account  of  the  estate  of  the  intestate's  father  ji$ij»  . 
MMed  by  A. ;  but  that  no  account  between  A.  and  the  intestate  had  been  laid  be" 
fore  him :  the  Supreme  Court  decreed  that  the  sums  found  by  the  Master  to  be  du6 
to  the  next  of  kin  and  the  costs  should  be  paid  to  them  by  A.  The  next  of  kin 
brought  their  actions  in  this  country  against  A.  upon  the  decree.  A.  then  filed  his 
bill  in  this  court  against  the  next  of  kin  and  personal  representative  of  the  intestato» 
stating  that  the  intestate's  estate  was  indebted  to  him  on  the  partnenhip  accounts, 
and  on  private  transactions ;  alleging  various  errors  and  irregularities  in  the  pro- 
ceedings in  the  Supreme  Court,  and  that  A.  intended  to  appeal  therefrom  to  the 
privy  council ;  and  praying  that  the  estate  of  the  intestate  might  be  administered, 
the  partnership  accounts  taken,  the  amount  of  the  debt  due  te  A.  ascertained  and 
paid,  and  the  next  of  kin  restrained  by  injunction  from  proceedmg  in  their  actions. 

Demuner,  for  want  of  equity,  allowed  on  the  ground  that  the  whole  of  the  matters 
were  in  question  between  the  parties,  and  might  properly  have  been  the  subject  of 
adjudication  in  the  suit  beforo  the  Supreme  Court  of  Newfoundland. 

That,  inasmuch  as  the  Privy  Council  is  the  Court  of  Appeal  from  the  Colonial  Court, 
and  has  jurisdiction  to  stay  the  execution  of  the  decree  pending  the  appeal,  the 
court  will  not  interfen  by  injunction,  on  the  ground  of  error  or  irregularity  in  the 
decree  of  the  Colonial  Court. 

Whether,  in  a  ease  of  error  shown  in  the  judgment  of  the  court  of  a  foreign  country, 
from  which  there  was  no  appeal  to  any  of  Her  Majesty's  Courts,  the  decision  would 
be  the  same— ^tuere  ? 

The  bill  was  filed  in  May,  1843,  by  Bethel  Henderson  against 
Elizabeth  Henderson,  the  widow  of  Jordan  Henderson,  his  de- 
ceased brother,  and  Charles  Simms  and  Joanna,  his  lAfe,  who 
was  the  daughter  of  Jordan  ;  and  also  against  J.  Gadsden,  the 
administrator  of  the  estate  of  Jordan,  in  England ;  and  it  stated 
that  William  Henderson,  a  merchant  in  Bristol  and  Newfound- 
land, the  father  of  the  plaintiff  and  Jordan  Henderson,  in  180% 
admitted  them  into  partnership  with  him,  and  in  1817  resigned 
all  his  interest  in  the  trade  to  them :  that  the  plaintiff  and  Jor- 
dan carried  on  the  business  in  partnership  from  1817 :  that  the 
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share  or  interest  in  the  partnership^  which  their  father  gave  up  to 

«    « 

them,  was  worth  15,000/.,  or  theie&boiits,  and  was  continued  in, 
and  formed  part  of^  the  ppct^Ql^hip  of  the  plaintiff  and  Jordan : 
that  Jordan  He^dd^jabn  died  in  March,  1830,  intestate, 
[*101]  ^leaving  the**defendants,  Elizabeth,  his  widow,  Joanna, 
(the  wUe  \)f.the  defendant  G.  Simms,)  his  daughter,  and 
also  leavings  WiUiam,  a  son:  that  Elizabeth,  the  widow,  obtain- 
ed  letter^of^dministration  of  the  estate  of  Jordan,  in  Newfound- 
lan^fAMf  together  with  the  plaintiff,  carried  on  the  partnership 
.  llijsikbss  for  the  purpose  of  winding  it  up ;  but  before  that  was 
•jdme,  a  fire  in  the  island,  in  August,  1832,  destroyed  the  build- 
ings and  plant  of  the  partnership,  and  all  the  books,  except  the 
ledgers ;  and  that  disputes  then  arose  between  the  plaintiff  and 
Elizabeth,  the  widow. 

The  bill  then  set  forth  a  petition  presented  in  November,  1832, 
by  the  defendants,  the  widow  and  children  of  Jordan,  to  the 
judges  of  the  Supreme  Court  in  Newfoundland,  which  alleged 
that  William,  the  father,  before  his  death,  gave  or  bequeathed 
1000/.  to  or  for  the  petitioner,  Joanna,  and  gave  or  bequeathed 
the  rest  of  his  estate  between  Bethel,  the  plaintiff,  and  Jordan, 
his  sons,  equally:  that  Bethel  was  living  with  William,  the 
father,  at  Bristol,  and  possessed  himself  of  his  estate  :  that  Jor- 
dan died  possessed  of  considerable  real  and  personal  estate  in 
the  partnership,  both  in  England  and  Newfoundland :  that  Be- 
thel had  possessed  himself  of  all  such  estate,  as  well  as  of  the 
partnership  books,  and  carried  on  trade  therewith,  and  had  drawn 
moneys  thereout:  that  he  also  refused  to  satisfy  the  petitioners 
whether  Jordan  had  left  any  will ;  and  prayed  that  Bethel  might 
be  decreed  by  the  Supreme  Court  to  come  to  an  account  in  re- 
spect of  all  and  singular  the  premises ;  and  that  as  well  the  es- 
tate of  William,  the  father,  as  the  estate  of  Jordan,  might  be  ap- 
plied in  a  course  of  administration. 
The  bill  stated  that  no  personal  representative  of  William,  the 
father,  or  of  Jordan,  was  a  party  to  the  said  proceeding 
[*102]  in  the  Supreme  Court :  that  Elusabeth,  *the  widow,  pre- 
sented another  petition,  dated  the  8th  of  December,  1832, 
not  intituled  in  any  cause,  to  the  said  judges,  which  alleged, 
that,  since  administration  of  the  estate  of  her  husband  had  been 
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granted  to  her,  Bethel,  the  plaintiff,  had  rendered  her  certain  ac- 
counts of  debts  and  assets  in  Newfoundland,  but  refused  to  ac- 
count to  her  for  the  property  of  the  deceased  in  England :  that 
he  was  then  about  to  leave  the  country,  whereby  the  petitioner 
would,  in  all  probability,  be  prevented  from  bringing  him  to  any 
account  respecting  the  said  estate,  unless  the  Supreme  Court 
should  grant  immediate  process  against  him :  that  a  brig,  called 
'<  The  Elizabeth,"  belonging  to  the  intestate  and  Bethel  equally, 
had,  without  the  petitioner's  authority,  been  laden,  at  Harbor 
Grace,  by  Bethel,  principally  on  freight,  under  an  engagement 
to  sail,  on  the  10th  of  December,  for  Bristol :  that  the  petitioner 
had  good  reason  to  know  that  the  moneys  of  Jordan,  in  the  pos- 
session of  Bethel  in  England,  amounted  from  5000/.  to  8000/. : 
the  petitioner  therefore  prayed  the  writ  of  ne  exeat  regno,  to  re- 
strain Bethel  from  departing  out  of  the  jurisdiction,  and  that  he 
might  be  ordered  to  exhibit  to  the  court  a  full  account  of  all  the 
estate  of  Jordan  come  to  his  hands :  that  C.  Simms,  by  affidavit, 
intituled  "  Elizabeth  Henderson  v.  Bethel  Henderson,^^  deposed 
that  Bethel  was  then  justly  indebted  to  Elizabeth,  the  widow, 
administratrix  of  the  estate  of  Jordan,  in  the  sum  of  3100/.  sterl- 
ing, exclusive  of  such  further  sum  as  he  might  be  indebted  to 
her  on  account  of  moneys  and  property  in  England ;  and  that 
he  threatened  to  leave  the  island,  and  go  beyond  sea,  out  of  the 
jurisdiction  of  the  court,  whereby  the  said  debt  would  be  lost  or 
endangered,  or  the  recovery  thereof  would  be  difficult. 

The  bill  stated  that  an  mstrument,  purporting  to  be  a 
writ  of  ne  exea£  regno,  dated  the  10th  of  December,*!  832,  [*103] 
was  issued  out  of  the  Supreme  Court,  with  a  summons 
or  suljpcena,  in  the  first-mentioned  suit :  that  the  plaintiff,  on  the 
22nd  of  December,  executed  his  bond,  with  two  sureties,  to  the 
high  sheriff  of  the  island,  in  the  sum  of  6200/.,  conditioned  to  be 
void  if  the  plaintiff  should  personally  appear  before  the  court  by 
the  10th  of  June  then  next,  and  render  a  full  account  of  the  es- 
tate of  Jordan  come  to  his  hands,  whether  arising  from  the  estate 
of  William,  the  father,  or  otherwise  ;  and  also  an  accoimt  of  the 
said  partnership  business,  and  answer  and  fulfil  the  orders  and 
decrees  of  the  Supreme  Court  touching  the  said  estate,  and  also 
touching  a  certain  bill,  then  filed,  of  Elizabeth  Henderson  and 
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Others,  against  the  plaintiff:  that  the  plaintiff  then  quitted  the 
island,  and  returned  in  1834 :  that,  on  the  14th  of  June,  1834, 
the  Supreme  Court  ordered  the  bond  to  be  put  in  suit,  unless  the 
plaintiff  should  put  in  his  answer  to  the  first  petition ;  and,  in 
July,  1834,  the  plaintifi'  appeared  in  that  suit  by  H.  A.  Emerson, 
Esq.,  her  majesty's  solicitor  general  in  the  island,  who  also  pre- 
pared the  plaintiff's  answer,  which  was  sworn  and  filed  on  the 
11th  of  July,  1834,  intituled  in  the  first  suit  only. 

The  bill  then  stated  the  purport  of  the  plaintiff's  answer : 
that  exceptions  were  taken  by  the  petitioners,  for  that  he  had 
not  set  out  an  account  of  the  partnership  transactions,  or  of  die 
estate  of  Jordan,  possessed  by  him ;  or  whether  William,  the 
father,  left  any  and  what  estate,  for  the  use  of  Jordan  or  his 
family:  that  the  Supreme  Court  ordered,  that  the  accounts 
prayed  for  in  the  first  suit  should  be  filed  before  the  26th  of  July, 
or  that  the  bond  should  be  assigned  to  the  petitioners,  to  be  put 
in  suit :  that  the  plaintiff  had,  for  several  years,  employed  J. 
Fitzgerald,  an  accountant  in  the  island,  in  keeping  the  accounts 
of  the  said  business ;  and,  in  order  that  Fitzgerald  might 
[*104J  make  out  the  accounts  of  the  'partnership,  the  plaintifl^ 
on  the  20th  of  July,  delivered  over  to  him  the  books  and 
accounts  of  the  business  in  England,  and  on  the  same  day  the 
plaintiff  quitted  the  island. 

The  bill  then  stated  that  Fitzgerald  made  out,  in  distinct 
parts,  the  accounts  of  the  partnership^  from  1817  to  the  death  of 
Jordan,  and  the  subsequent  accounts  of  the  plaintiff,  and  filed 
the  same  on  the  4th  of  August,  1834,  and  verified  them,  by  affi- 
davit, as  true  extracts  from  the  plaintiff's  books :  the  bill  stated 
the  balances  appearing  by  the  several  accounts ;  the  re&i|ilt  of 
which  was,  that  46002.  and  883/.  7s.  6d.  were  owing  to  the  plain- 
tiff from  the  Newfoundland  concern,  and  that  a  further  sum  of 
23662.  IBs.  4d.  was  owing  to  him  from  the  estate  of  Jordan,  in 
jiespect  of  transactions  since  his  death ;  and  a  large  sum  was 
also  owing  to  the  plaintiff,  as  a  private  debt,  in  respect  of  ad- 
vances he  had  made  for  the  use  of  Jordan  and  his  family. 

The  bill  then  set  forth  a  letter  received  by  the  plaintiff  from 
lus  solicitor  and  counsel,  H.  A.  Emerson,  Esq.,  stating  that  de- 
lay had  occurred  in  the  report  on  the  exceptions,  owing  to  the 
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answer  having  been  mislaid  by  the  clerk  of  the  court,  and  ad- 
verting to  what  had  been  since  done :  that  the  plaintiff  received 
no  further  information  respecting  the  suit,  except  that  he  had 
recently  learnt  that  the  master,  on  the  26th  of  December,  1835, 
reported  the  plaintiff's  answer  to  be  sufficient,  but  that  the  ac- 
counts had  been  subsequently  filed ;  and,  upon  the  motion  of 
the  plaintiff's  counsel,  the  accoimts  were  referred  to  the  master 
for  his  report :  that  the  petitioners  excepted  to  the  master's  re- 
port, and  in  January,  1835,  obtained  an  order  discharging  the 
order  by  which  the  accounts  were  referred  to  the  master :  that 
no  further*  proceedings  were  ever  taken  on  the  said  peti- 
tion: *that,  in  1836,  the  plaintiff  discharged  H.  A.  [*105] 
Emerson,  Esq.,  as  his  solicitor,  and  did  not  employ  any 
other  solicitor,  and  thenceforwards  had  no  counsel  or  solicitor 
in  the  island,  as  all  the  defendants  and  their  solicitor  well  knew. 

The  bill  then  stated  that  in  January,  1837,  the  defendants  ob- 
tained a  rule  for  leave  to  amend  the  first  mentioned  petition  or 
bill,  no  person  being  authorized  by  the  plaintiff,  who  was  out  of 
the  jurisdiction,  to  oppose  the  same :  that  in  May,  1837,  the  de- 
fendants exhibited  a  bill  in  their  own  names,  (and  in  that  of  Wil- 
liam, the  son,  without  his  authority,)  addressed  to  the  Judges  of 
the  Supreme  Court.  [The  bill  was  then  set  forth :  it  charged 
the  plaintiff  with  having  possessed  the  sum  of  30,000/.  in  re- 
spect of  the  estate  of  William,  the  father, — impeached  the  part- 
nership and  other  accounts  put  in  by  the  plaintiff  in  various  spe- 
cific points, — and  charged  him  with  misappropriation  and  loss 
of  the  partnership  property  and  estate  since  the  death  of  Jordan, 
and  calling  for  discovery  on  various  subjects :  and  it  prayed  that 
the  plaintifl' might  account  and  pay  to  the  defendants  their  share 
of  the  alleged  assets  of  William,  the  father,  the  partnership  pro- 
perty which  belonged  to  Jordan, — the  amount  of  the  losses  diereto 
by  the  carrying  on  of  the  trade  since  his  death,  and  that  they 
might  be  at  liberty  to  inspect  the  oiriginal  books  of  account  of  the 
Bristol  trade.] 

The  bill  stated  that  the  summons  or  subpcena,  requiring  the 
plaintiff  to  appear  to  the  bill,  was  served  on  H.  A.  Emerson, 
Esq.,  on  the  pretence,  that,  as  he  had  been  the  plaintiff's  solici- 
tor and  agent  in  the  petitions,  he  was  so  in  the  said  third  suit : 

Vol.  m.  12 
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that  a  commission  was  issued  by  the  Supreme  Court  to  take  the 
plaintiff's  answer,  and  that  in  October,  1837,  one  of  the 
[*106]  persons  named  in  the  ^commission  communicated  with 
the  plaintiff,  then  residing  at  Bristol,  and  required  him  to 
put  in  his  answer,  and  lent  the  plaintiff  a  copy  of  the  bill,  being  the 
first  intimation  of  the  suit  which  he  had  received.  The  bill  then 
stated  that  the  pretended  service  and  other  proceedings  were 
wholly  irregular,  contrary  to  the  rules  of  the  Supreme  Court, 
which  were  set  out,  and  also  to  the  statute  for  the  better  adminis- 
tration of  justice  in  Newfoundland  :(a)  that  the  commission  wa» 
returned  with  a  declaration  by  the  commissioners  that  the  plain- 
tiff had  not  put  in,  and  did  not  intend  to  put  in  any  answer. 

The  bill  then  stated  that  the  defendants  (the  plaintiffs  in  the 
third  suit)  in  December,  1839,  obtained  a  rule  nisi  to  take  their 
bill  pro  confesso  against  the  plaintiff,  and  served  the  same  on  H. 
A.  Emerson,  Esq.,  who,  without  authority,  took  upon  himself  to 
appear  on  the  motion  as  the  plaintiff's  counsel  and  solicitor,  and 
on  the  11th  of  February,  1840,  the  Supreme  Court  ordered  the 
last-mentioned  bill  to  be  taken  pro  confesso,  and  referred  it  to 
the  Master  to  compute  principal  and  interest  due  to  the  de- 
fendants :  that,  on  the  18th  of  April,  1840,  the  Master  of  the  Su- 
preme Court  made  a  rule  or  order,  addressed  to  H.  A.  Emerson, 
Esq.,  appointing  the  23d  of  April  to  take  the  account :  that  the 
meeting  was  adjourned  to  the  30th  April,  when  the  defendants' 
solicitor  put  in  an  account,  charging  the  plaintiff  with  sums 
amounting  to  17,054/.  12^.  9d.  in  respect  of  the  partnership  trans- 
actions, and  15,000/.  in  respect  of  the  estate  of  William,  the 
father,  but  allowing  no  credits  whatever  to  the  plaintiff:  that  the 
Master  made  his  report,  dated  the  6th  of  June,  1840,  and  there- 
by, after  stating  that  he  had  not  had  any  account  between 
[*1 07]  Bethel  and  Jordan  laid  before  him,  he  found,  that  the  *de- 
fendant  Bethel  received  from  William,  the  father,  some 
time  previous  to  his  death,  which  occurred  in  the  year  1821,  the 
sum  of  of  30,000/.  sterling,  in  trust  to  pay  one  moiety  thereof  to 
Jordan;  and  that  Jordan  died  intestate,  in  1830,  leaving  the 
plaintiff  Elizabeth,  his  widow,  and  two  children  only,  namely, 

(a)  5  Geo.  4,  c  67. 
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Joanna  (married  to  C.  Simms)  and  William ;  and  he  found,  that, 
of  the  said  sum  of  30,000/.  sterling,  one  moiety,  or  15,000/.,  to- 
gether with  interest  thereupon,  was  then  due  to  the  widow  and 
children  of  Jordan  hy  the  defendant  Bethel,  to  be  paid  in  the  pro- 
portions thereinafter  directed  ;  and,  upon  the  said  sum  of  15,000/. 
he  computed  simple  interest,  ffom  the  Ist  of  January,  1822,  to 
the  1st  of  June,  1840,  at  4/.  per  cent,  per  annum,  which  amount- 
ed to  11,650/.  sterling,  making,  with  the  principal,  the  sum  of 
26,650/.,  which  he  thereby  reported  to  be  due  and  payable  to  the 
plaintiffs  by  the  defendant  Bethel,  in  the  following  proportions, 
namely,  the  sum  of  8883/.  6^.  8d.  to  the  plaintiff  Elizabeth  Hen- 
derson ;  a  like  sum  to  the  plaintiff  C.  Simms  and  Joanna,  his 
wdfe;  and  a  like  sum  to  the  plaintiff  William  Henderson. 

The  bill  stated  that  this  report  was  filed  on  the  6th  of  June 
1740 :  that  an  order  nisi  to  confirm  was  served  on  H.  A.  Emerson, 
Esq.,  and  that  the  same  was  confirmed  absolutely  on  the  10th 
of  June,  1840 :  that  the  defendants  obtained  an  order  for  a  final 
decree  nisi,  but  the  Judges  of  the  Supreme  Court  directed,  that, 
as  H.  A.  Emerson,  Esq.  had  withdrawn  from  the  defence  of  the 
suit,  the  notice  of  motion  for  the  final  decree  should  be  served  on 
the  plaintiff  personally ;  and  that,  if  cause  should  not  be  shown 
by  the  then  next  term,  the  final  decree  should  be  made :  that  no 
notice  of  such  motion  was  ever  served  upon  the  plaintiff;  but 
that,  in  March,  1841,  the  plaintiff  was  served  with  a  document 
purporting  to  be  a  subpoena  to  hear  judgment ;  to  which 
was  *attached  a  notice,  signed  by  the  solicitor  of  the  de-  [*108] 
fcndants,  <'  that  the  Master's  report,  filed  on  the  6th  of 
June,  1840,"  stood  confirmed  :  that,  on  affidavit  of  the  service 
of  the  said  document,  the  Supreme  Court,  on  the  6th  of  June, 
1841,  made  a  decree.  [The  bill  set  forth  the  decree,  which  re- 
cited the  various  proceedings,  as  having  been  duly  prosecuted  ; 
and  ordered  and  decreed,  that  Bethel,  the  defendant  therein 
named;  should  pay  to  Elizabeth,  the  widow,  8883/.  6^.  8c/.  ster- 
ling ;  to  C.  Simms  and  Joanna,  his  wife,  8883/.  6^.  8d.  and  to 
William,  the  son,  8883/.  6^.  8c/. :  and  that  he  should  also  pay  to 
the  plaintiffs  their  costs  of  the  suit] 

The  bill  then  specified  many  of  the  statements  recited  in  the 
decree,  which  it  alleged  were  untrue :  that  the  third  bill  was  in 
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fact  an  original,  and  not  an  amended  bill ;  and  that  there  were 
various  other  irregularities  in  the  proceedings :  the  bill  alleged 
that,  in  December,  1841,  before  the  plaintiff  had  notice  of  the  de- 
cree, the  same  was  inroUed :  that,  in  August,  1842,  the  plaintiff 
was  applied  to,  by  the  attorney  of  the  defendants,  for  pay 
ment  of  the  said  sum  of  8883Z.  '6s.  8rf.  to  the  defendant  Eliza- 
beth, the  widow,  and  the  like  sum  to  the  defendant  Simms,  and 
Joanna,  his  wife,  with  55/.  costs,  which  was  the  first  notice  he 
received  of  the  final  decree ;  and  that  the  defendants  had  lately 
brought  two  actions  against  the  plaintiff  in  the  Queen's  Bench  to 
recover  the  said  sums. 

The  bill  chained  that  the  decree  was  wholly  irregular,  and 
ought  not  to  be  enforced,  and  that  the  same  ought  to  be  reversed 
by  Her  Majesty  in  Council,  on  the  plaintiff's  appealing  against 
the  said  decree,  which,  notwithstanding  the  inrolment  thereof,  he 
intended  to  do :  that  there  was  no  personal  representative  of  Jor- 
dan Henderson,  appointed  in  this  country,  party  to  any 
[•109]  of  the  *proceedings ;  and  that  there  was  no  personal  re- 
presentative whatever  of  William,  the  father,  a  party 
thereto  :  that  none  but  a  personal  representative  of  Jordan  Hen- 
derson was  entitled  to,  or  could  give  a  discharge  for,  any  part  of 
his  personal  estate. 

The  bill  alleged  that  the  whole  of  the  estate  of  William,  the 
father,  had  consisted  of  the  partnership  property,  given  up  by 
him  to  Jordan  Henderson  and  the  plaintiff,  his  sons,  and  con- 
tinued by  them  in  the  business,  and  that  the  plaintiff  was  only 
accountable  for  the  same  with,  and  as  part  of,  the  other  partner- 
ship assets;  and,  if  the  partnership  accounts  were  properly 
taken,  it  would  appear,  and  was  the  fact,  that  a  very  large  sum 
of  money  was  due  and  owing  to  the  plaintiff  from  the  esta&  of 
Jordan,  in  respect  of  advances  by  the  plaintiff  to  the  concern, 
payments  beyond  his  receipts,  and  money  drawn  out  by  Jordan 
his  widow,  and  family ;  and  that  the  estate  of  Jordan  was  also 
indebted  to  the  plaintiff  in  two  sums,  of  647/.  and  638/.,  in  re- 
spect of  monies  which  the  plaintiff  had  expended,  at  Jordan's 
request,  in  the  education  of  his  said  children. 

The  bill  prayed  that  an  account  might  be  taken  of  what  was 
due  to  the  plaintiff  from  the  estate  of  Jordan,  and  of  the  other 
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debts  of  Jordan,  and  of  his  personal  estate,  and  that  the  same 
might  be  applied  in  a  due  course  of  administration  :  that  an  ac- 
count of  the  partnership  transactions  between  the  plaintiff  and 
Jordan  might  be  also  taken  :  that  all  necessary  inquiries  might 
be  directed  to  ascertain  the  personal  estate  of  William,  the 
father ;  that  so  much,  if  any,  of  the  said  two  sums  of  8883/.  6$. 
8d.  as  might  be  found  payable  by  the  plaintiff  (he  not  admitting 
that  any  part  thereof  was  so  payable)  might  be  applied  and  ad- 
ministered as  part  of  the  assets  of  Jordan  :  that  the  defen- 
dants, Elizabeth,  the  widow,  and  Simms  and  *his  wife,  [*110] 
might  be  restrained  by  injunction  from  proceeding  with 
the  said  or  any  other  action  to  recover  the  said  two  sums  of 
8883/.  6s,  8d, ;  and  that  a  commission  might  be  issued  to  ex- 
amine witnesses  in  Newfoundland. 

To  this  bill,  the  defendants,  Ehzabeth,  the  widow,  and  Simms 
and  his  wife,  demurred  for  want  of  equity,  want  of  parties,  and 
multifariousness. 


Mr.  Tinney,  Mr.  Burge^  and  Mr.  RoU,  for  the  demurrer. 

Mr.  Purvis  and  Mr.  Bagshawe^  for  the  bill. 

The  points  submitted  to  the  court  in  argument  will  sufficient- 
ly appear  from  the  judgment.  The  authorities  cited  were, 
Phillips  V.  Hunter,{a)  CottingtovUs  Case,[b)  White  v.  Hally{c) 
Henley  v.  SoperJ^d)  Puller  v.  lVillis,{e)  Alivon  v.  Purnival,{f) 
Cowan  V.  Braidwood^{g)  Becquet  v.  M^  Car  thy, {h)  Houlditch  v. 
Marquis  of  Donegal,{i)  Russell  v.  Smyth,{k)  Ferguson  v.  Ma- 
hon,{l)  Thompson  v.  Derham,(jn)  Burge  Com.  Col.  Law,  Vol.  3, 
p.  1058. 

Vice-Chancellor  : — The  plaintiff  by  his  bill  alleges,  that 
he,  and  Jordan,  his  late  brother,  were  partners  in  business,  one 
Iminch  of  which  was  carried  on  at  Bristol  and  the  other  at  New- 

(a)  2  H.  Bl.  402.  (&)  2  Swans.  320,  n. ;  Lord  Nottin^rhnrn's  M.  S.. 

(e)  12  Yes.  321.  {d)  8  B.  &  C.  16.  (e)  1  Myl.  &  K.  292,  n. 

(/)  1  Cr.,  Meog.,  &  Rob.  277.  (g)  1  Man.  &  Grang.  882.  (h)  2  B.  &  Adol.  951. 
(t)  8  Bligfa.,  N.  S.,  301.  {k)  SI  Mees.  &  W.  810.    (I)  11  Ad.  dt  EIL  179. 

(m)  1  Hare,  358. 
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foundland  ;  and  that,  in  respect  of  that  partnership^  he 
[*111]    is  *a  creditor  to  a  large  amount  on  the  estate  of  Joidan : 

that  part  of  the  partnership  property  was  derivecl  from 
their  father ;  and  that  all  the  property  which  they  derived  from 
their  father  formed  part  of  the  assets  of  the  partnership.  The 
plaintiff  also  alleges  that  he  is  a  creditor  on  the  estate  of  Jordan, 
in  respect  of  a  private  debt ;  and  the  bill  prays  such  an  account 
as  would  comprise  all  these  matters  which  are  in  question  be- 
tween the  plaintiff  and  the  estate  of  Joxdan.  Upon  these  facts, 
a  decree  for  an  account  against  Gadsden,  the  personal  represent 
tative  of  Jordan  in  England,  would  be  of  course,  and  perhaps 
also,  if  that  had  been  the  object  of  the  suit,  the  decree  for  an  ac- 
count might  have  been  extended  to  Elizabeth,  the  widow,  as 
the  personal  representative  of  Jordan  in  Newfoundland.  The 
widow  of  Jordan,  and  Simms  and  his  wife,  are,  however,  before 
the  court  in  ttie  character  of  next  of  kin,  and  there  is  no  pretence 
for  making  them  parties  in  that  character  in  a  suit  for  the  mere 
administration  of  the  estate  of  Jordan.  The  relief  sought  against 
those  parties  is  founded  upon  the  proceedings  which  have  taken 
place  in  the  court  in  Nei\'foundland,  and  the  use  which  they  are 
about  ti)  make  of  these  proceedings  in  this  country. 

The  defendants,  who  have  demurred,  insist,  in  support  of 
their  demurrer,  first,  that  all  and  every  part  of  the  matter  in 
question  on  this  bill  was  concluded  by  a  final  decree  of  the  Su- 
preme Court  of  Newfoundland,  dated  in  June,  1841,  made  in  a 
suit  wherein  the  defendants  and  William,  the  son  of  Jordan, 
were  plaintiffs,  and  the  present  plaintiff  was  defendant,  except 
in  so  far  as  that  decree  is  subject  to  be  reviewed  in  the  privy 
council ;  secondly,  that  by  that  decree  the  amount  recovered 
was  decreed  to  be  paid  to  the  plaintiffs  in  that  suit  as  beneficial 

owners,  and  that  the  same  thereby  ceased  to  be  part  of 
[•112]    the  estate  of  Jordan,  subject  to  his  debts.    They  ♦insist, 

moreover,  that  the  proceedings  appear  upon  the  bill  with 
sufficient  certainty  to  sustain  the  decree  upon  the  grounds  ad- 
vanced ;  and  that  the  only  party  against  whom  the  plaintiff  can 
proceed  to  recover  his  claim,  or  any  part  of  it,  is  the  defendant 
Gadsden. 
I  have  read  the  bill  carefully,  and  without  going  minutely 
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through  the  facts  of  the  case,  it  is  sufficient  to  say,  for  the  pur- 
pose of  explaining  the  order  I  am  about  to  make,  that  the  origi- 
nal bill  in  the  Supreme  Court  of  Newfoundland  claimed  an  ac- 
count of  the  same  partnership  dealings,  of  which  accounts  are 
prayed  by  the  present  bill ;  and  also  sought  accounts  in  respect 
of  the  estate  of  William  Henderson,  the  father,  possessed  by 
Bethel  on  account  of  Jordan ;  that  the  defendant  in  that  suit, 
who  is  the  plaintiff  here,  made  claims  by  his  answer  to  the  origi- 
nal bill  corresponding  in  substance  with  those  which  he  makes 
by  his  bill  in  the  present  suit :  that  an  amended  bill,  or  a  bill 
which  the  coiut  at  least  thought  it  right  to  term  an  amended 
bill,  -^as  afterwards  filed  by  the  same  plaintiffs  against  Bethel : 
that  the  amended  bill  stated  and  chained  that  Bettiel  was  lai^e- 
ly  indebted  to  the  estate  of  Jordan,  on  the  partnership  accounts ; 
but  that  such  accounts  could  not  be  taken  in  consequence  of 
Bethel  absenting  himself  from  the  island  and  not  producing  the 
documents :  and  it  further  appears  that.  Bethel  having  absented 
himself  from  the  jurisdiction,  an  order  of  the  Supreme  Court  was 
made  in  Feburary,  1840,  for  taking  the  amended  bill  pro  con- 
fesso ;  and  that  the  amended  bill  was  by  the  same  order  refer- 
red to  the  master,  to  compute  principal  and  interest  due  to  the 
plaintiffs ;  and  that  the  master  made  his  report  in  June,  1840. 
[His  honor  stated  the  report.(a)J  It  appears  further,  that 
the  Supreme  Court  pronounced  its  final  Mecree.in  June,  [*113] 
1841,  and  thereby,  after  referring  to  all  the  antecedent 
proceedings  in  the  cause,  decreed  that  Bethel  Henderson  should 
pay  to  the  widow  and  two  children  of  Jordan,  who  were  plain- 
tiffs, the  sum  of  8883/.  6^.  8d.  each,  and  the  costs  of  the  suit. 

This  decree,  explained  by  the  report,  has  in  effect  severed 
William  the  father's  estate  from  the  bulk  of  the  property  in  ques- 
tion, and  the  partnership  accounts  and  the  private  debt  are  not 
specifically  the  subject  of  adjudication.  Upon  this  decree,  Eliza- 
beth the  widow,  and  Joanna  the  daughter  of  Jordan,  and  the 
husband  of  Joanna  have  brought  their  actions  in  this  country. 

The  bill  charges  that  the  proceedings  leading  to  this  decree 
were  inegular,  that  the  decree  itself  was  irregular,  that  a  large 


(•}  Snpn,  pp.  106, 107. 
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balance  was  due  to.  the  plaintiff,  and  that  the  decree  ought  not 
to  be  enforced,  but  ought  to  be  reversed  by  her  Majesty  in  Coun- 
cil on  appeal,  which  the  plaintiff  intends  to  bring.  The  bill  spe- 
cially alleges,  as  one  ground  of  irregularity,  that  the  report  of  the 
master,  of  the  6th  of  June,  1840,  wholly  omitted  any  notice  of  the 
account  connected  with  the  partnership,  and  is  confined  to  the  mo- 
neys alleged  to  be  due  from  the  plaintiff,  in  respect  of  the  estate  of 
William  Henderson,  the  father ;  and  that  a  large  sum  of  money 
is  due  to  the  plaintiff  on  the  partnership  accoimts,  as  would  ap- 
pear if  they  were  properly  taken.  On  behalf  of  the  defendants, 
it  has  been  argued,  that  the  proceedings  on  the  face  of  the  biU 
showed  that  the  decree  concluded  the  whole  matter,  that  I  could 
not  rehear  that  decree,  and  that  it  was  final  and  conclusive,  un- 
less reversed  by  the  privy  council,  the  proper  appellate  tribunal. 
Without  giving  any  opinion  upon  the  question,  whether 
[*1 14]  charges,  showing  that  the  proceedings  in  a  foreign  *court 
were  altogether  null  and  void,  as  being  against  natural 
justice,  would  or  not,  upon  the  general  demurrer,  have  been 
treated  as  null,  and  have  sustained  the  bill  as  to  the  whole  of 
the  relief  prayed,  I  have  no  doubt  that  mere  irregularity  in  the 
proceedings  is  insufficient  for  that  purpose,  in  a  case  in  which  an 
appeal  lies  from  the  colonial  court  to  the  mother  country,  and 
there  is  a  tribunal  competent  to  reform  the  errors  of  the  court 
below,  and  even  to  suspend  the  execution  of  the  decree  pending 
the  appeal,  if  justice  requires  that  it  should  be  suspended.(a) 

But  as  the  plaintiff  in  this  case  ai^ued  only  that  the  whole  ques- 
tion between  the  parties  was  not  concluded  by  the  decree,  and 
did  not  contend,  that,  upon  the  charges  in  the  bill,  I  ought  to 
disregard  the  decree,  I  assume,  for  the  present  purpose,  that  I 
must,  upon  this  demurrer,  consider  the  amount  due  from  Bethel, 
in  respect  of  William  the  father's  estate,  as  concluded  by  the  de- 
cree of  the  supreme  court,  subject  only  to  the  appeal  to  the  privy 
council ;  and  that  the  only  question  I  have  now  to  decide,  is 
whether  I  am  to  consider  the  partnership  account  and  the  claim 

(a)  See  aUt  3  Sl  4  Will.  4,  e.  41,  e.  21 ;  and  lee  abo  the  Charter  of  Jnttioe  d 
Newfonndland,  Clark's  Sttminary  of  Colonial  Law,  pp.  433,  434. 
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of  Bethel  in  respect  of  the  private  account  as  having  been  like- 
wise the  subject  of  adjudication  by  the  supreme  court  in  the 
iidand,  or  whether  those  items  in  the  general  account,  which 
certainly  might  have  been  taken  in  that  suit,  are  to  be  consider- 
ed as  excepted  out  of  the  operation  of  the  decree,  under  the 
special  circumstances  appearing  on  the  master's  report,  and  the 
other  proceedings  stated  in  the  bill. 

In  tr3ring  this  question,  I  believe  I  state  the  rule  of  •the  [*115] 
court  correctly,  when  I  say,  that  where  a  given  matter 
becomes  the  subject  of  litigation  in,  and  of  adjudication  by,  a 
court  of  competent  jurisdiction,  the  court  requires  the  parties  to 
that  litigation  to  bring  forward  their  whole  case,  and  will  not 
(except  under  special  circumstances)  permit  the  same  parties  to 
open  the  same  subject  of  litigation  in  respect  of  matter  which 
might  have  been  brought  forward  as  part  of  the  subject  in  con- 
test, but  which  was  not  brought  forward,  only  because  they  have, 
from  negligence,  inadvertence,  or  even  accident,  omitted  part  of 
their  case.  The  plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  court  was  actually  re- 
quired by  the  parties  to  form  an  opinion  and  pronounce  a  judg- 
ment, but  to  every  point  which  properly  belonged  to  the  subject 
of  litigation,  and  which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the  time|l]    Those  who 

[1]  A  jadgment  in  the  United  States  District  Conrt,  which  was  it^nerally  for  the 
defendant,  and  it  was  held  that  it  would  be  supposed  to  cover  the  whole  case,  and 
not  to  have  rested  npon  only  a  branch  of  it  Foumi^uet  v.  Per  hint,  7  Howard,  160. 
Where  matter  has  been  twice  adjudicated  npon  by  compotont  tribunals,  it  is  too  late 
for  a  party  to  apply  to  have  a  re-examination  of  it,  unless  fraud  be  established,  or  mis- 
take be  shown,  which  he  did  not  know  and  could  not  have  guarded  against  at  the  proper 
tone.  Bruen  v.  Hone,  3  Barb.  Sup.  C.  R.  587.  A  judgment  of  competent  jurisdic- 
tion is  final,  not  only  as  to  the  matter  actually  determined,  but  as  to  every  other  mat- 
tar  which  the  parties  might  litigate  in  the  cause,  and  which  they  might  have  had 
decided.  Bruen  v.  Hone,  9  Barbu  S.  C.  R.  587 ;  Bouekaud  v.  Viae,  3  Denio  R.  238 ; 
Chtrdner  v.  Buekhee,  3  Cowen,  120 ;  Draper  v.  Gordon,  4  Sandf.  Ch.  R.  210.  A 
judgment  obtained  without  fraud  or  collusion,  is  conclusive  evidence,  in  suits  between 
erediUm  in  relation  to  the  property  of  the  debtor,  of  the  indebtedness  of  the  latter, 
and  of  the  amonniof  indebtedness.  Candee  v.  Lard,  2  Comstook  R.  269.  It  is  net 
necessary  that  the  claim  in  both  suits  should  be  identieid  in  order  to  have  the  doc- 
time  of  ree  adjudieata  api^ed.  If  they  arise  out  of  the  same  transaction,  and  the 
defence  or  claim  is  equaUy  applicable  to  each  suit,  the  first  judgment  will  be  ooncla- 
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have  had  occasion  to  investigate  the  subject  of  billlB  of  review  in 
this  court  will  not  discover  anything  new  in  the  propositionf  I 

give.    Boueh(nt4  ▼.  Dior,  3  Demo'R.  5238 ;  Gardner  v.  Buckbw,  3  Cowta,  120.    Ik 
order  to  render  a  judgment  conelurive  in  a  new  f ait  in  relation  to  the  lame  matter* 
it  ii  requisite  that  the  former  suit  ihoald  haye  been  between  the  portiea  to  the  lait 
suit  or  their  priviee,  bat  it  is  not  essential  tfiat  all  the  parties  in  the  first  soit  should  be 
parties  in  the  last.    Dow9  McMicKaeh  6  Paige  Ch.  R.  139.    Hie  decision  of  a  court 
•f  competent  jurisdiction  is  conclusiye  upon  the  partieSf  as  to  the  title  claimed  under 
it,  and  as  to  the  facts  directly  put  ior  issue  and  determined,  so-  that  such  title  or  fads 
cannot  be  again  contested,  between  the  same  parties  in  the  same  oourtyor  any  other. 
HoUombt  admW.  Y.Phelp$,  16  Conn.  R.  137 ;  CalkinM  v.  AUertoth  3  Baib.  8.  C  R. 
K71 ;  Green  ▼.  Clark,  5  Denio  R.  497.    A  co-ordinate  tribunal  cannot  review  the  de- 
cision of  the  court  madb  upon  an  applicatioir  for  the  disposal  of  an  infont's  equitaUe 
estate.    Pitcher  ▼.  Carter,  4  Sandf.  Ch.  IL 1.    But  if  the  order  of  the  court  in  suck 
a  case  is  obtained  by  misrepresentations  as  to  the  situation  of  the  property,  and  by 
concealment  of  facts  very  material  to  the  exercise  of  the  judgment  of  the  court,  the 
order  cannot  be  upheld  in  favor  of  the  parties  participating  in,  or  chargeable  with 
notice  ef  such  misrepresontatioD  or  concealment,    lb.  1.    Where  the  court  has 
peculiar  and  exclusive  jurisdiction,  its  decree  is  binding  upon  the  judgment  of  any 
other  court  in  which  the  same  sulqect  comes  immediately  in  contraversy.    Moleambf 
adnCr  v.  Phelpe,  16  Conn.  R.  137.    Where  in  a  case  in  e<piity,  after  demuner  to  the 
bin,  which  was  overruled,  and  the  report  of  a  committee,  was  reserved  by  the  supe- 
rior court,  for  the  advice  of  all  the  judges,  as  to  what  decree  should  be  passed ;  it  was 
held  that  the  sufficiency  of  the  bill  was  res  adjudicatd,  and  na  longer  open  for  discus- 
sion.   Johnson  V.  Scndfnrd,  7  Conner's  N.  &  R.  461.    An  adjudication  of  two  justicea 
ID  favor  of  a  party  charged  with  being  the  father  of  a  bastard  child,  is  a  bar  to  a  second 
proceeding  against  him  respociing  the  same  matter.     Thayer  t.  Overeeere  of  Ham' 
ilton,  5  Hill  N.  Y.  R.  443.    A  decree  of  a  court  of  chancery  dismissing  the  bill  of 
complaint,  where  the  cause  has  been  set  down  for  hearing  after  replication,  and  an 
order  closing  the  proofs,  is  a  bar  to  a  subsequent  suit  for  the  same  cause,  between  the 
same  parties,  although  no  proofs  were  in  fact  tafcen,  and  such  decree  wos  by  defauft 
at  the  heariug.    Ogehury  v.  La  Forge,  2  Comstock  R.  113.    A  decision  on  a  point 
of  law,  in  a  former  case,  between  the  same  parties,  in  the  same  court,  is  not  an  es- 
toppel or  condnsive  ;  but  it  is  binding  upon  the  same  court,  though  held  by  another 
judge,  unless  the  latter  be  cleariy  and  strongly  convinced  of  its  error.     Carter  v. 
Bloodgood,  ez*r.,  3  Sandf.  Ch.  R.  293.    The  decision  of  the  vice-chancellor,  dissolv- 
mg  an  injunction,  is  conclusive  between  the  same  parties,  m  that  branch  of  the  court, 
or  any  application  for  its  revival  on  the  same  state  of  facts ;  or  on  a  new  state  of 
Aicts  except  upon  leave  firet  had,  to  apply  anew.    Banke  v.  7^  American  Tract 
Society,  4  Sandf.  Ch.  R.  438.     But  the  decision  does  not  conclude  such  vice-chancer- 
lor,  nor  any  other  judge  from  grantin,   a  perpetual  injunction  on  the  same  state  of 
facts,  at  the  final  hearing  of  the  cause  on  the  merits.    lb.    Where  a  cause  was  set 
down  for  a  hearing,  on  the  bm  and  answer,  and  the  bill  was  dismissed  with  costs,  be- 
cause no  person  appeared  for  the  plaintiflT,  and  the  decree  was  enrolled,  the  decree 
was  held  to  be  ne  bar  to  another  suit  for  the  same  matter  in  substance  as  that  cob^ 
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have  stated,  so  far  as  it  may  apply  to  proceedings  in  this  coun- 
try :  and  in  an  application  to  a  court  of  equity  in  this  country, 
for  its  aid  against  the  effect  of  proceeding  by  a  court  of  equity  in 
one  of  the  coloaies,  I  conceive  it  to  be  the  duty  of  this  court  to 
apply  the  same  reasoning,  at  least  in  the  absence  of  chaises  in 
the  bill,  showing  that  a  different  principle  ought  to  be  appUed.(a) 
The  observations  of  Lord  Cottenham  in  the  case  of  The  Men-- 
quis  of  Bredalbane  v.  The  Marquis  of  Chand9s{h)  have  an  im- 
portant bearing  upon  this  point  I  may  mention  also  the  cases 
of  Farqtiharson  v.  Seton^c)  Partridge  v.  Usbarne,{d)  and  the 
judgment  of  Lord  Eldon  in  ChanUey  v.  Lord  Dunsany,{e)  as 
showing  the  general  principle  to  which  I  have  adverted. 
It  is  plain  that  Utigation  would  be  interminable  *if  such  [*116] 
a  rule  did  not  prevail.  Now,  undoubtedly  the  whole  of 
the  case  made  by  this  bill  might  have  been  adjudicated  upon  in 
the  suit  in  Newfoundland,  for  it  was  of  the  very  substance  of 
the  case  there,  and  prima  facioj  therefore,  the  whole  is  settled. 
The  question  then  is,  whether  the  special  circumstances  appear- 
ing upon  the  face  of  this  bill  are  sufficient  to  take  the  case  out 
of  the  operation  of  the  general  rule. 

Now  what  are  those  circumstances  ?  One  circumstance  relied 
upon  was,  that,  by  the  decree  of  the  colonial  court  of  the  11th 
of  February,  1840,  the  amended  bill  only  was  taken  pro  corir 
fesso.  The  amended  bill,  it  appears,  is  not,  as  in  this  court,  the 
original  bill  amended  and  written  upon,  so  that  the  amended  bill 
wholly  supersedes  and  comes  in  the  place  of  the  original  bill ; 
but  the  amendments  are  upon  a  distinct  record. 

The  bill  in  this  cause  charges  that  the  last  bill  was  in  fact 

tamed  in  the  pleadings  in  the  former  action,  on  the  gnmnd  that  the  merits  of  the  for- 
mer cause  were  never  diseossed,  and  no  opinion  of  the  ooort  had  been  expressed  npon 
them.  That  iriiere  the  defendant  pleads  a  former  soit,  he  mnst  show  it  was  ret  ad- 
jvdieata  or  absolute  determination  of  the  conrt,  that  the  plaintiff  had  no  title.  A 
bill  dropped  for  want  of  prosecution,  could  not  be  pleaded  as  a  decree  of  dismission, 
m  bar  of  another  bOI.  J2o««,  auignee  ▼.  Rutt,  4  John.  Ch.  R.  300 ;  Mitf.  PI.  195  ; 
See  also  Babeoek  v.  Peek,  4  Denio  R.  992 ;  Omderdonk  ▼.  RmOett,  3  Hill  N.  Y.  R. 
3S3 ;  so  at  law  a  jiid|pnent  of  non-init  is  not  a  bar  to  another  action. 

(a)  See  Bentinek  r.  WOUnk,  3  Hare  1.  (h)  3  MyL  dt  Cr.  733,  733. 

ie)  5  Rim.  45.  (d)  U.  195.  («)  3  Seb.  d&  Lef.  718. 
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and  substance  an  original  bill,  and  addressed  to  different  judges^ 
and  that  it  was  not  an  amended  bill ;  this  charge  I  might  have 
been  bound  to  take  as  a  fact,  if  the  plaintiff  had  not,  by  setting 
out  the  amended  bill  and  the  final  decree,  given  me  an  opportu- 
nity of  judging  in  what  sense  only  the  charge  is  true.  I  find 
that  the  amended  bill  proceeds  upon  and  refers  to  the  original 
bill,  and  to  the  answer  of  the  defendant  thereto,  and  the  final 
decree  of  the  court  recites  the  whole  of  the  proceedings  anterior 
to  the  final  decree,  beginning  with  the  original  bill.  It  is  im- 
possible, therefore,  to  contend  with  effect,  that  the  amended  bill, 
though  in  a  sense  distinct  from  the  original  bill,  as  being  written 
upon  other  paper,  leaving  the  first  bill  still  on  the  record,  was  not 
a  continuance  of  the  pleadings  in  one  and  the  same  cause,  and 
this,  critically  considered,  is  not  inconsistent  with  the  charge  in 
bill  which  I  have  just  read. 

[•117]  •Another  objection  was  the  absence  or  the  irregularity 
of  service  upon  the  plaintiff.  Although  it  is  not  neces- 
sary that  I  should  go  into  the  question  respecting  the  notice,  I 
ought  not  to  disregsurd  the  fact  that  the  plaintiff  represents  that 
he  had,  on  different  occasions,  actual  notice  of  the  suit,  and  of 
the  relief  which  was  sought  against  him  by  it,  however  irregu- 
larly that  notice  might  have  been  communicated ;  and  if  the 
plaintiff  thought  that  he  might  safely  disregard  the  proceedings, 
and  abstain  from  interposing  any  defence,  on  the  ground  of  their 
irregularity,  I  think  I  ought  to  consider  him  as  having  reUed  on 
the  strength  of  his  case  for  establishing  that  irregularity  by  a 
complaint  in  the  same  jurisdiction,  or  in  the  court  of  appeal,  and 
not  to  have  relied  on  being  therefore  able  to  set  the  decree  of  the 
Supreme  Court  at  defiance,  even  while  it  remained  unreversed. 

I  may  here  reciu  to  the  observation,  that  the  omission  of  the 
master  to  take  the  partnership  accounts  is  stated  in  the  bill  to 
be  an  error  in  the  decree,  forming  one  ground  for  appeal  to  the 
privy  council. 

The  point  upon  which  I  have  had  most  difficulty  in  satisfy- 
ing myself  is  this :  if  the  decree  of  the  Supreme  Court  is  conclu* 
sive  upon  one  party,  it  must,  I  conceive,  be  conclusive  upon 
both ;  and,  if  not  conclusive  upon  both,  it  ought  to  be  conclusive 
upon  neither.    Now  the  amended  bill  alleged  that  the  plaintifis 
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there  were  creditors  upon  the  partnership  account/ but  that  the 
accounts  of  the  partnership  cannot  be  taken,  owing  to  the  man- 
ner in  which  the  defendant  in  that  suit  had  acted.  These  alle- 
gations were  established  as  fisu^ts,  by  the  effect  of  the  order  for 
taking  the  bill  pro  confesBo;  and  it  appeared  to  me  during  the/ 
argument,  that  the  present  defendants  (the  plaintiffs  in 
Newfoundland)  might  have  a  *right  to  say  that  the  ac-  [*118] 
counts  not  taken  by  the  master  were  open  for  their  bene- 
fit, by  reason  that  it  was  the  conduct  of  the  defendant  alone 
which  had  prevented  those  accounts  from  being  taken.  But 
that,  I  think,  is  not  a  correct  view  of  the  case.  The  decree  was 
to  compute  what  was  due  to  the  plaintiffs  for  principal  and 
interest ;  that  is,  upon  all  the  accounts  in  question  in  the  plead- 
ings, including  the  patnership  and  private  account  The  plain- 
tiffs were  not  compelled  to  take  such  a  decree,  but  having  taken 
it,  they  are  bound  by  the  consequences,  and  must  be  taken  to 
have  waived  any  disadvantage  to  themselves  which  would  re- 
sult from  it. 

The  conclusion  to  which  I  must  come,  in  a  case  where  relief 
is  sought  in  this  court  in  consequence  of  errors  smd  irregularities 
in  the  decree  of  a  colonial  court, — and  an  appeal  lies  from  that 
decree  to  the  appellate  jurisdiction  in  this  kingdom, — is  to  allow 
the  demurrer.  I  do  not  say  that  my  conclusion  would  have 
been  the  same  if  the  proceedings  which  were  impeached  had 
taken  place  in  a  foreign  court,  from  which  there  was  no  appeal 
to  any  superior  jurisdiction  which  a  court  of  equity  in  this  coim- 
try  could  regard  as  certain  to  administer  justice  in  the  case.  I 
express  no  opinion  on  that  point. 

Demurrer  allowed,  with  liberty  to  amend. 


Dee.  16lA.-*T1ie  bill  was  not  Binended ;  and  thia  day,  on  the  motion  of  the  defend- 
anta»  waa  eideied  to  be  djamiaed. 
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[*119]  *HuMBLE  V*  Shore. 

1842:  DecemlMr23. 

A  suit  was  instituted  to  administer  and  ascertain  the  residae  of  an  estate,  and  one  of 
the  rasidnary  le^tees,  after  the  bill  was  filed,  and  before  he  was  served  with  the 
subpoena  to  appear  and  answer,  assigned  his  share :  the  assignee  was  held  to  be  a 
necessary  party  to  the  suit 

In  an  administration  suit,  a  party  interested  in  the  residue,  by  his  answer,  averred, 
that,  according  to  his  information  and  belief,  the  suit  was  collusive  as  between  the 
plaintifls  and  the  ezeeuton  and  other  parties :  there  being  no  replieation,  the  alle- 
gation was  taken  as  proof  of  the  fact ;  and  it  was  held,  that  the  fact  was  no  ob- 
jection to  the  making  of  the  decree. 

The  plaintiffs  were  entitled,  under  the  will  of  Lydia  Shore, 
to  certain  residuary  shares  in  her  real  and  personal  estate,  and 
the  bill  was  filed  against  the  executors  and  trustees,  and  the 
other  parties  interested  in  the  residuary  estate  of  the  testatrix, 
to  carry  into  execution  the  trusts  of  the  will.  The  cause  com- 
ing on  for  hearing, — 

Mr.  Temple  and  Mr.  Freeling,  for  one  of  the  residuary  lega- 
tees, objected  that  he  had  executed  an  assignment  of  his  share 
in  the  residuary  estate  after  the  filing  of  the  bill,  but  before  he 
had  been  served  with  the  subpoena,  and  that  the  assignee  was 
a  necessary  party  to  the  suit :  Pigott  v.  Nower.{a)\l\ 

Mr.  RoUy  for  the  plaintiffs,  submitted  that  an  assignee  pendente 
lite  would  be  bound  by  the  proceedings  in  the  cause,  and  that 
the  absence  of  the  assignee  was  not  therefore  any  ground  for  re- 
fusing the  usual  decree :  Landon  v.  Morris.{b) 


The  Yice-Chancellor  allowed  the  objection,  and  the  cause 
stood  over. 


1843 :  May  13th. — The  plaintifiTs  filed  their  supplemental  bill 

(a)  3  Swans.  535,  n.  (6)  5  Sim.  S62. 

[1]  See  HaUett  v.  HaUett,  9  Paige,  15 ;  MofMn  v.  Hays,  ]  John.  Ch.  Rep.  339  ; 
Mwmfird  y.  Sprague,  11  Paige,  438. 
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against  the  assignee  of  the  residuary  share,  seeking  the  like  re- 
lief against  the  defendant  as  was  prayed  by  the  original  bill. 
The  defendant  admitted  the  will,  but  said  he  was  informed 
andbelieyed  that  the  suit  was  collusive  as  between 
*the  plaintiffs  and  the  executors  and  other  parties ;  and  [*120] 
that  he  had  instituted  another  suit  against  the  executors, 
impeaching  their  conduct  with  respect  to  particular  matters 
which  did  not  form  the  subject  of  any  special  charge  in  this  suit. 
The  plaintiffs  did  not  reply  to  this  answer.    At  the  hearing, — 

Mr.  RomiUy  and  Mr.  RoU  said,  that  the  allegation,  that  the 
defendant  was  'informed  and  believed"  the  plaintiffs  and  de- 
fendants colluded,  was  no  averment  of  the  fact ;  and  if  it  were 
true,  the  fact  was  wholly  unimportant  The  plaintiffs  and  the 
other  residuary  legatees  (except  the  defendant  to  the  supple- 
mental bill  and  his  assignor)  desired  that  the  accounts  should 
be  taken,  and  the  trusts  executed  in  this  suit :  in  that  sense,  a 
great  part  of  the  suits  in  this  court  were  collusive :  any  special 
inquiries  which  the  objecting  defendants  could  suggest  might  be 
made  in  the  decree. 

Mr.  Daniel^  for  the  executors,  offered  to  submit  to  any  inqui- 
ries with  respect  to  the  estate  which  any  of  the  defendants  had, 
by  their  answers,  suggested  to  be  necessary. 

Mr.  HecUhfield,  Mr.  WiUcock,  and  Mr.  Bigg^  for  other  parties, 
supported  the  argument  for  the  plaintiffs. 

Mr.  Temple  smd  Mr.  Freeling  argued  that  collusion  was  an 
objection  to  the  suit;  and  cited  the  judgment  of  Mr.  Baron 
Clark,{a)  sitling  for  Ix)rd  Hardwidce. 


The  Tice-Chancellor  said,  that  the  allegation  in  the  an- 
swer, that  the  defendant  was  informed  and  believed 
•a  certain  fact,  was  a  sufficient  averment  of  that  fact  to    [*121] 
entitle  him  to  the  benefit  of  it  in  a  case  where,  by  not 
filing  a  replication,  the  plaintiffs  had  deprived  the  defendant  of 

(a)  3  Atk.  S02. 
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any  opportunity  of  teadering  evidence  to  prove  the  fact ;  but  the 
collusion  alleged,  even  if  proved,  would  be  no  objection  to  the 
decree  in  this  case.  There  might,  undoubtedly,  be  cases  in 
which  collusion  between  the  plaintiff  and  some  of  the  defendants 
would  be  a  material  circumstance.  Suppose,  for  example,  a 
plaintiff  claimed  to  be  a  creditor  on  an  estate,  and  the  executor, 
or  one  of  the  executors  or  administrators,  knowing  there  was  no 
debt  due  to  the  plaintiff,  yet,  for  the  purpose  of  giving  the  de- 
cree, admitted  the  alleged  debt,  it  was  impossible  to  say  that  in 
such  a  case  the  court  would  not  regard  the  collusion  as  a  mate- 
rial fact  In  this  case,  however,  there  was  no  particular  matter 
alleged  by  the  answer,  which  would  go  beyond  a  question  of 
account  as  against  the  executors.  Any  inquiries  with  respect 
to  the  liabilities  of  the  executors  might  be  made  in  this  suit,— ^ 
and  even  if  they  related  to  subjects  not  mentioned  in  the  bill,  if 
the  executors  submitted. 


The  nraal  aceonnts  and  inquiries  were  directed,  with  Mme  ipeeia]  inqoirieii  and  ■ 
receiTer  waa  appointed. 


[*122]       Lord  Walsingham  v.  Goodricke,  Bart 

1843:  Jnly21,32,39. 

Upon  a  motion  that  the  defendant  might  produce  doenments  in  the  aehednle  to  hie 
answer — Held,  that  written  commnnications  which  passed  between  the  defendant 
and  his  solicitor  before  any  dispute  had  arisen  between  the  parties  to  the  suit  were 
pririleged,  so  far  as  they  contained  legal  advice  or  opinions,  but  not  otherwise, — al- 
though relating  to  the  matters  which  formed  the  subject  of  the  suit 

There  is  no  essential  difference,  with  respect  to  the  privilege  of  profossional  confidence, 
between  cases  stated  for  the  opinion  of  counsel,  and  other  oonimunications.[l] 

The  bill  prayed  specific  performance  of  the  agreement  thereby 
stated  to  have  been  made  by  the  defendant  to  sell  to  the  plaintiff 

[1]  In  Lttilum  v.  Mareh,  3  Saadt  Ch.  R.  35,  it  was  held,  that  where  there  it  a 
dispute,  and  one  of  the  parties  consults  an  attorney,  solicitor,  or  counsellor,  on  the  sub- 
ject, the  communications  between  such  party  and  his  legal  adviser  are  sacred,  and 
the  court  will  not  permit  them  to  be  divulged  without  the  dient's  consent    Thus,  ia 
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an  estate  in  Norfolk.      The  proposals  for  the  sale  were  made 
through  Mr.  Dowbiggin,  an  upholsterer,  on  behalf  of  the  de- 

a  dispute  where  there  are  conflicting  rights  in  existence,  or  claims  made  to  the  samft 
property,  which,  unless  abandoned  by  one  party  or  the  other,  or  arranged  amicably, 
will  terminate  in  litigation,  the  privilege  is  not  affected  by  the  circumstance  that  the 
client  oflered  no  compensation,  and  the  legal  adviser  did  not  make  or  expect  to  make 
any  charge  for  his  opinion.  For  cases  upon  the  subject  of  privileged  communications, 
see  Caveney  v.  Tannahill,  1  Hill's  N.  Y.  Rep.  33  ;  Wheeler  v.  Hill,  4  Shepley's 
Maine  Rep.  329 ;  HetDitt  v.  Prime,  31  Wend.  79  ;  Bank  of  Utiea  v.  Mersereau,  3 
Barb.  Ch.  R.  528 ;  Benjamin  v.  Coventry,  19  Wend.  R.  353  ;  Johnson  v.  Johneon^ 
14  Wend  637  ;  JackmmY,  French,  3  Wend.  R.  337 ;  Smith  v.  Kerr,  I  BarK  S.  C. 
R.  155;  Rhoadea  v.  Selin,  4  Wash.  C.  C.  R.  715;  Crawford  v.  McKiseack,  I 
Porter,  433  ;  Parker  v.  Carter,  4  Munford,  273 ;  Yordan  v.  Hees,  13  John.  R.  492 ; 
Walker  v.  Wildman,  6  Madd.  R.  37;  Vent  v.  Paley,4  Russell,  193;  Knight  v. 
Marquie  of  Waterford,  2  Y.  &  Coll.  22 — 36 ;  Bolton  v.  The  Corporation  of  Liver- 
pool, 1  M.  &  K.  68;  Hughea  v.  Biddulph,  4  Russell,  190;  Greenough  v.  Gaakell, 
1  MyL  &  K.  98 ;  Hering  v.  Clobery,  1  Phill.  R.  91 ;  Holmes  v.  BaddeUy,  1  PhUl. 
R.  476 ;  Wood  v.  Wood,  4  Hare,  83 ;  Carpmael  v.  Powia,  1  Phill.  R.  686 ;  Bigga 
T.  Denniaton,  3  John.  Ca.  203,  note  A. ;  Coweu  Sl  Hill's  notes  to  Phil.  £v.  p.  277, 
278,  281,  282,  283;  Wilaon  v.  Troup,  7  John.  Ch.  R.  25  ;  S.  C.  2  Cowen,  195  ; 
ReyneU  v.  Sprye,  10  Beavan,  51 ;  S.  C.  11  Beavan,  618 ;  Reeee  v.  Frye,  9  Beavan, 
316 ;  Pearse  v.  Pearae.  1  De  6ex  &  Small,  12 ;  Dendy  v.  Croaa,  11  Beavan,  91 ; 
Criap  V.  PlateU,  8  Beavan,  62.  Chancellor  Walworth,  m  The  Bank  of  Utiea  v. 
Meraereau,  3  Barb.  Ch.  R.  528,  laid  down  these  general  propositions:  1,  l*hat  the 
true  principle,  in  reference  to  privileged  communications  between  attorney  and  client, 
is  that,  where  the  attorney  is  professionally  employed,  any  communication  made  to 
him  by  his  client,  with  reference  to  the  object  or  the  subject  of  such  employment,  is 
under  the  seal  of  professional  confidence,  and  is  entitled  to  protection  as  a  privileged 
communication.  2,  This  seal  of  professional  confidence  is  not  the  seal  of  the  attorney, 
but  of  his  client,  which  the  attorney  is  by  law,  as  well  as  by  professional  honor,  bound 
to  keep  intact ;  and  it  cannot  be  removed,  except  by  the  consent  of  the  client.  8, 
The  seal  which  the  law  once  fixes  upon  such  communications  remains  forever,  unless 
removed  by  the  party  himself,  in  whoso  favor  it  was  there  placed.  4,  Where  the 
communication  belongs  to  several  clients,  it  seems  that  neither  one  of  them,  nor  even 
a  majority  of  them,  contrary  to  the  express  will  of  the  others,  can  waive  the  privilege, 
so  as  legally  to  justify  the  attorney  in  giving  testimony  in  relation  to  such  privileged 
communications,  especially  in  a  case  where  the  testimony  of  the  attorney  equally  affects 
the  moral  character  of  his  clients,  by  showing  that  they  employed  him  professionally 
to  assist  them  in  giving  a  fictitious  judgment,  for  the  purpose  of  defrauding  their  creditors. 
5,  Nor  will  the  fact  that  the  client,  whose  assent  to  the  removal  of  the  seal  of  pro* 
fessional  confidence  from  privileged  communications  has  not  been  obtained,  is  not  a 
party  to  the  suit  in  which  the  attorney  is  called  upon  to  testify,  alter  the  case.  6« 
Neither  will  the  fact  that  an  attorney  was  a  subscribing  witness  to  a  warrant  of  at- 
torney prepared  by  him  for  his  clients  to  execute,  .alter  the  question  as  to  the  admisw 
bility  of  his  evidence  tending  tp  the  oonclusian  that  the  object  of  giving  the  wazrant 
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fendant,  in  July,  1841,  and  the  proposals  to  purchase  by  the 
plaintiff,  through  his  agents,  Messrs.  Webb  &  Chapman,  in  Sep- 

• 

of  attorney,  and  having^  judgment  entered  thereon*  was  to  hinder  and  delay  their 
creditors  in  the  collection  of  their  debte ;  and  that  thejodgment  was  given  for  a  mnch 
larger  sjun  than  was  justly  due  to  the  judgment  creditor.  7,  But  an  attorney  who  is 
professionally  employed  to  prepare  a  deed  for  his  client,  and  who  afterwards  witness- 
ed its  execution,  may  be  compelled  not  only  to  prove  the  execution  of  such  deed,  but 
abo  to  testify  whether  it  was  antedated,  whether  it  was  in  the  same  form  in  which  it 
now  appears,  at  the  time  of  its  execution,  or  has  been  altered  ;  and  whether  it  was 
actually  delivered  at  the  time  he  subscribed  his  name  thereto  as  a  witness.  8,  If  the 
deed  has  been  lost,  or  is  in  the  hands  of  the  advene  party,  who  refuses  to  produce  it 
upon  the  trial,  or  for  the  purposes  of  the  suit,  the  attorney  who  witnessed  the  deed  may 
be  compelled  to  testify  as  to  the  contents  thereof,  although  in  the  preparation  of  such 
deed  he  was  professionally  employed.  9,  That  the  seal  of  professional  confidence  had 
never  been  held  to  cover  a  communication  made  to  an  attorney  to  obtain  professional 
advice,  as  to  the  commissiou  of  a  felony,  or  other  crime  which  is  malum  in  se.  10, 
The  fact  that  an  attorney  was  employed  by  his  clients  to  assist  them  in  a  transaction 
which,  from  what  was  said  in  his  presence,  he  must  have  known  to  be  a  fraud  upon 
creditors,  will  not  deprive  their  communications  of  the  seal  of  professional  confidence. 
In  the  case  of  The  Roehe$ter  City  Bank  et  al,  v.  Suydam,  Sage  ^  Co*,  5  Howard's 
Practice  Rep.  254,  it  was  held  that  the  rule  prohibiting  the  disclosure  of  confidential 
communications  from  a  client  to  his  attorney,  does  not  extend  to  an  attorney  acting 
under  a  general  retainer  as  attorney,  and  a  general  employment  as  agent,  or  factor,  in 
relation  to  the  debts  and  other  property  of  the  clients,  in  a  certain  location,  where  the 
facts  disclosed  consisted  mainly  of  the  instructions  received  from  time  to  time,  as  to 
the  management  of  their  business.  A  conmiunication,  to  be  brought  within  the  pro- 
tection of  the  rule,  if  it  does  not  relate  to  any  suit  or  legal  proceeding  commenced  or 
contemplated,  should  at  least  be  made  under  the  cover  of  an  employment  etrietly  pro- 
feeeional,  and  should  be  such  as  the  business  to  be  done  required  to  be  made ;  it 
should  also  be  of  a  confidential  nature,  and  so  considered  at  the  time ;  and  should 
be  known  to  have  been  made  with  direct  reference  to  professional  business  upon  which 
it  may  be  supposed  to  bear.  When  an  attorney  or  counsel  has  an  interest  in  the  facts 
communicated  to  him,  and  when  their  disclosure  becomes  necessary  to  protect  his  own 
personal  rights,  be  must  from  necessity  be  exempted  from  the  obligation  of  secrecy. 
The  question  as  to  how  far  communications  made  by  a  client  to  a  solicitor  or  counsel 
in  obtaining  bis  aid  aud  advice  in  reference  tos  act  of  fraud,  has  been  considered  as  in- 
volved in  doubt,  growing  out  of  conflict  in  the  decisions  on  this  question.  The  Chan- 
cellor, in  the  case  cited  from  3  Barb.  Ch.  Rep.  528,  remarked,  **  And  as  no  one  is  en- 
titled ta  the  advice  or  assistance  of  counsel,  or  of  an  attorney,  to  enable  him  to  do  an 
illegal  act,  if  the  question  had  arisen  for  the  first  time  in  this  case,  I  should  have  n 
hesitation  in  deciding  that  the  communication  made  to  their  attorney  was  not  privi- 
leged ;  because  they  were  made  for  the  purpose  of  getting  his  professional  assistance 
to  the  peipetration  of  a  fraud  upon  their  creditors.  It  is  contrary  to  the  duty  of  an 
attorney,  or  a  counsellor,  to  aid  his  client  by  bis  professional  services,  in  the  perpetra- 
tion of  a  fraud,  or  in  the  violation  of  any  law  of  the  state,  as  it  is  to  aid  him  in  a  com- 
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tember,  1841.  The  negotiations  between  Dowbiggin  and  Webb 
&  Chapman  continued  until  the  28th  of  January,  1842,  when 

miflBioD  of  a  felony,  although  the  moral  turpitude  of  the  act  may  be  much  greater  in 
the  one  case  than  in  the  other.  I  can  therefore  see  no  good  reason  for  extending  the 
principle  of  privileged  communications  to  the  first  class  of  cases  and  not  to  the  last." 
But  he  held,  as  the  practice  appeared  to  have  been  otherwise  for  more  than  half  a  cen- 
tury, he  did  not  feel  authorized  to  adopt  a  new  rule.  He  cited  as  evidence  of  the 
practice  and  rule  which  had  been  adopted :  Skin.  404 ;  Holt,  76 ;  1  Lord  Raym.  733 ; 
Holt  V.  Tyrrelt  Bull.  N.  P.,  284 ;  Cromack  ▼.  Heathcote,  4  J.  B.  Moore,  387 ;  Hyde 

V.  M ,  1  Moll.  R.  450,  N. ;  Doe  v.  Harris,  5  Car.  &.  P.  Rep.  592 ;  Forbes  v.  Hall, 

12  Pick.  89;  Clay  v.  Williams,  1  Munf  R.  105.  The  cases  cited  sustain  the  Chan- 
cellor in  his  view  of  what  was  the  rule  which  had  been  adopted.  In  Coveney  v.  Tan- 
nahill,  1  Hill,  33,  Chief  Justioe  Bronson  expressed  an  opinion  that  the  privileged  rela- 
tion of  counsel  and  client,  could  only  exist  for  lawful  purposes,  and  hence,  if  the  client 
confided  to  them  a  criminal  design,  or  they  be  present  when  a  wrong,  either  public  or 
private,  is  done  by  their  client,  their  knowledge,  thus  acquired,  is  not  privileged 
Chancellor  Walworth,  in  the  case  of  The  Bank  of  Vtiea  v.  Mersereau,  above  cited, 
seems  to  have  thought  this  intimation  of  Chief  Justice  Bronson  was  not  in  accordance 
with  the  rule  that  had  been  established  by  the  cases  cited  by  the  the  Chancellor.  But 
he  adds,  **  I  admit,  however,  that  I  should  have  been  much  better  satisfied,  if  I  had 
found  this  question  an  open  one ;  or,  rather,  if  I  had  found  the  decisions  of  the  court 
the  other  way  For  I  thuik,  with  the  late  Chief  Justice  of  the  Supreme  Court,  that 
the  privileged  relation  of  attorney  and  client  ought  to  be  permitted  to  exist  only  for 
honest  purposes,  but  not  to  enable  the  client  to  perpetrate  a  fraud  or  violate  the  lawn* 
under  the  advice  of  counsel,  or  through  any  other  professional  aid.  The  more  modem 
English  cases  seem  to  favor  the  rule  suggested  by  Judge  Bronson,  and  which  met 
with  the  approbation  of  Chancellor  Walworth,  had  he  felt  at  liberty  to  have  considered 
the  quostion  an  open  one.  See  Reynell  v.  Sprye,  10  Beavan,  51 ;  S.  C.  11  Beavan, 
618  ;  Follett  v.  Jeffries,  English  R.  vol  1,  edited  by  Bennett  &*  Smith,  of  Boston ; 
S.  C.  20  Law  J.  Rep.  N.  S.  Chan.  65 ;  same  case,  1  Sim.  N.  S.  of  Lord  Cran worth's 
decisions,  p.  I.  In  Reynell  v.  Sprye,  10  Beavan,  51,  Lord  Langdale,  Master  of  the 
Rolls,  in  a  case  where  the  client  penned  a  letter  to  be  copied  and  sent  to  him  by  the 
attorney,  as  if  emanating  from  the  attorney  himself,  with  a  view  of  its  being  shown 
to  the  plaintifi*,  so  as  to  lead  him  to  sell  his  estate  at  an  under  value,  held,  that  there 
was  no  privilege  protecting  the  client  or  his  attorney  from  producing  the  letter.  Lord 
Langdale,  afler  stating  the  facts  in  the  case,  remarked,  '*  I  have  no  doubt  that  this  let- 
ter is  not  written  in  professional  confidence  for  the  purpose  of  obtaining  the  advantage 
of  professional  assistance,  for  Sprye,  having  a  particular  purpose  in  view,  makes  this 
gentleman  his  tool  and  not  his  adviser."  The  same  case  subsequently  came  before  the 
same  learned  Jurist,  in  11  Beavan^  618,  when  the  Master  of  the  Rolls  said,  "The 
solicitor  acting  as  pariiecps  eriminis,  and  not  in  the  relation  of  solicitor  and  client,  is 
bound  to  produce  the  documents  concocted  between  him  and  his  client  In  Follett  v.. 
Jeffries,  I  Sim.  Rep.,  N.  S.  p.  2,  before  Lord  Cranworth,  Vice  Chancellor,  a  bill  im- 
peached a  deed  on  the  ground  of  fraud,  and  interrogated  the  defendant  as  to  the  con- 
tents of  certain  letten  which  had  passed  between  her  and  her  solicitor,  and  whichi  it 
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the  price  was  settled ;  and  instructions  were  given  by  Messrs. 
Webb  &  Chapman  to  Messrs.  Boodle  &  Co.,  to  prepare  an  agree- 

Btated,  showed  that  the  deed  was  prepared  and  execated  for  the  alleged  fraadalent 
parpose.  The  defendant^  in  her  answer,  declined  to  set  forth  the  contents  of  the  let- 
ten,  as  privileged  commnnications,  although  Lord  Crauworth,  in  that  case,  was  of 
the  opinion  that  the  transaction,  according  to  the  account  given  in  the  bill  and  an- 
swer, was  not  a  fraud,  and  on  that  ground  held  that  the  defendant  was  not  bound  to 
set  forth  the  contents  of  the  letter.  Yet,  he  was  of  the  opinion  that,  if  they  did,  the 
contents  must  have  been  set  forth,  and  would  not  have  been  a  privileged  commnnica- 
tion ;  he  said,  "  the  single  question,  therefore,  on  which  I  have  to  decide  is,  whether 
the  amendments  which  have  been  made  in  the  charges  in  the  bill,  are  such  as  to  vary 
the  right  of  the  plaintiff  with  respect  to  the  discovery  to  which  they  are  entitled ;  iu 
other  words,  whether,  adopting  the  language  of  Lord  Cottenham,  the  ptatntiffi  have 
now,  on  the  amended  bill,  made  a  special  case,  connecting  the  discovery  sought  with 
the  fraudulent  act  complained  of,  so  as  to  take  the  case  out  of  the  ordinary  rule.  *  * 
For  such  purpose,  it  b  essential  that  the  act  complained  of  should,  on  the  face  of  the 
bill,  appear  to  be  a  fraud.  Such  was  the  case  of  Reynell  v.  Sprye."  He  cited  that 
case  with  evident  approval ;  and  adds, "  So  in  the  present  case,  if  the  annuity  had 
been  forfeited,  not  on  any  assignment  or  attempt  to  assign,  but  only  on  an  assignment 
by  way  of  sale,  and  the  solicitor  had  been  a  party,  with  Taylor,  to  a  scheme  for  fram- 
ing a  deed  which  should  purport  to  be,  but  should  not,  in  truth,  be  a  sale,  that  would  bo 
a  fraud,  and  both  client  and  solicitor  would  be  bound  to  discover  all  which  had  passed 
between  them,  in  reference  to  the  preparation  of  such  deed."  In  a  subsequent  part  of 
the  same  opinion,  he  remarked,  *'  It  may  not  be  unfit  that  I  should  repeat  an  observa- 
tion I  made  in  the  course  of  the  argument,  namely,  that  it  is  not  accurate  to  speak 
of  cases  of  fraud  contrived  by  client  and  solicitor  in  concert  together,  as  cases  of  ex- 
ceptioru  to  the  general  rule.  They  are  cases  not  coming  within  the  rule  itself,  for  the 
rule  does  not  apply  to  all  which  passes  between  a  client  and  his  solicitor,  but  only  to 
what  passes  between  them  in  professional  confidence  ;  and  no  court  can  permit  it  to  be 
said  that  the  contriving  a  fraud  can  form  part  of  the  professional  occupation  of  an  at- 
torney or  solicitor."  On  the  question  as  to  the  waiver  of  the  privilege,  see  the  case  of 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  R.  5:^8 ;  Devoy*9  Ictsee  v.  Burke,  2  Fox  d& 
Smith,  191 ;  MerJe  v.  Moore,  3  Carr  &  Payne,  275;  Howell's  State  Trials,  vol.  31, 
pp.  341,  358,  408.  That  the  secrets  of  his  client,  which  an  attorney  or  counsellor 
is  bound  to  keep,  are  communications  and  instructions  of  his  client  relative  to  the  man- 
agement or  defence  of  a  cause,  .or  about  a  right  which  has  become,  or  is  expected  to 
become  the  subject-matter  of  dispute,  and  not  extraneous  or  impertinent  conununica- 
tions,  see  Dixon  v.  Parmelee,  2  Vermont  R.  185 ;  Riggs  v.  Denniston,  3  John.  C. 
198.  That  the  privilege  does  not  extend  to  collateral  facts  within  the  attorney's  own 
knowledge,  or  to  the  facts  which  he  might  know  without  their  being  entrusted  to  him 
by  his  client,  see  He»ter  v.  Davis,  3  Yeates,  4 :  Johnson  v.  Daverne,  19  John.  R.  134 ; 
Foote  V.  Hayne,  1  Carr  &  Payne,  545 ;  Eieke  v.  Nokes,  1  Mood.  &  Malk.  303 ; 
Baker  v.  Arnold,  1  Caines'  Rep.  258 ;  Forbes  v.  Perrie's  administrators,  1  Har.  db 
John   109. 
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meat  for  the  signature  of  the  parties  accordingly.  The  drafl 
agreement  was  accordingly  prepared  by  Messrs.  Boodle  60  Co., 
and  by  them  handed  to  the  defendant,  who  placed  it  in  the 
hands  of  his  solicitor,  Mr.  Murray ;  and  the  abstracts  of  title 
were  laid  by  Mr.  Murray  before  counsel,  with  a  view  to  the  in- 
troduction of  such  special  stipulations  in  the  agreement  as  the 
circumstances  of  the  title  might  render  necessary.  On  the  17th 
of  October,  1842,  Mr.  Mun-ay  informed  Messrs.  Boodle  &  Co. 
that  the  defendant  did  not  intend  to  sell  the  estate,  and  that  he 
was  directed  to  take  no  further  steps  in  the  matter.  On  the  24th 
of  October,  the  plaintiff  wrote  to  the  defendant,  and  intimated 
that  he  should  use  every  means  in  his  power  to  enforce  the  per- 
formance of  the  contract ;  and  the  bill  was  filed  on  the  12th  of 
January,  1843. 

The  defendant,  by  his  answer  denied  that  Dowbiggin  had 
authority  to  sign  any  agreement  for  the  sale  of  the  es- 
tate without  the  concurrence  of  the  defendant's  'solicitor,  [*123] 
or  that  he  was  authorized  to  do  more  than  ascertain 
the  terms  upon  which  the  formal  contract  was  to  be  made  out ; 
and  that  the  agents. of  the  plaintiff  knew  that  Dowbiggin's 
authority  was  limited  in  that  respect ;  and  the  defendant  claim- 
ed the  benefit  of  the  Statute  of  Frauds. 

The  defendant  also  said  that  he  had  destroyed  the  letters  he 
received  from  Mr.  Murray,  but  he  had  since  obtained  copies  of 
them,  and  had  included  them  in  his  schedule ;  but  such  letters 
were  written  by  Mr.  Murray  to  the  defendant,  as  his  solicitor  and 
confidential  adviser,  and  he  insisted  that  he  was  not  boimd  to 
produce  the  same. 

The  plaintiff  moved  for  the  production  of  the  documents  men- 
tioned in  the  schedule,  which  consisted  of  certain  letters  that  had 
passed  between  the  defendant  and  his  solicitor,  Mr.  Murray,  in 
and  prior  to  the  month  of  July,  1842,  relating  to  the  said 
matters. 


Mr.  Roupell  and  Mr.  Spurrier^  for  the  plaintiff. 

Mr.  Tinney  and  Mr.  Howes,  for  the  defendant,  aigued  that  tlie 
letters  between  the  defendant  and  his  solicitor  were  privileged 
from  discovery. 
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Yice-Chancellor,  after  stating  the  facts  of  the  case,  and  the 

dates  of  the  material  communications  between  the  parties  and 

their  agents : — 

The  dispute  between  the  parties  in  this  case  dates  from 
[•124]  the  17th  or  the  24th  of  October,  1S42.  Before  that  ♦date 
the  defendant  had  asked  the  advice  of  his  solicitor  in  the 
matter  of  the  treaty  in  which  he  was  engaged ;  and  the  question 
on  the  motion  is,  whether  the  letters  from  the  defendant  to  his 
solicitor  before  that  date,  and  therefore  before  the  dispute  arose, 
—although  written  for  the  purpose  of  obtaining  advice, — and 
the  answers  of  the  solicitor,  so  far  as  they  contain  statements  of 
fact,  and  not  the  advice  or  opinion  itself,  are  privileged  commu- 
nications which  the  dejfendant  himself  will  not  be  ordered  to 
produce.  Setting  out  of  consideration  the  case  upon  the  Statute 
of  Frauds,  the  question  in  the  cause  between  the  parties  is, 
whether  the  agreement  come  to  on  the  2Sth  of  January,  1842, 
was  final  or  not ;  and  whether  the  conditions  as  to  the  title  under 
which  the  estate  was  to  be  bought  and  sold  remained,  on  and 
after  that  day,  to  be  settled,  in  order  to  make  a  final  agreement 
between  the  parties. 

It  is  now  settled  that  the  communications  between  a  party  and 
his  professional  adviser  may  be  privileged  where  the  solicitor  is 
the  party  interrogated,  although  they  do  not  relate  to  any  litiga- 
tion either  commenced  or  anticipated:  Desborough  v.  Rmo- 
linsjl^a)  Sawyer  v.  Birchmore,{b)  Herring  v.  Cloberf/y[c)  Jones  v. 
Pugh.{d)  The  extent  of  the  privilege  accorded  to  such  commu- 
nications, where  the  client  and  not  the  solicitor  is  interrogated, 
has  been  the  subject  of  frequent  controversy,  and  was  almost 
unsettled  so  lately  as  the  cases  of  Preston  v.  Carr{e)  and  New- 
tony.  Berrcsford.{f) 

The  first  point  decided  upon  this  subject  was,  that  communi- 
cations between  the  solicitor  and  client,  pending  litigation 
[*125]  and  with  reference  to  such  litigation,  were  •privileged : 
upon  this  there  is  not  at  this  day  any  question.    The 

(a)  3  Myl.  &  Cr.  515.  (rf)  Phill.  96. 

(5)  3  MyL  4b  K.  573.  (e)  I  T.  dt  J.  175. 

(e)  FhilL  91.  (/)  Yoimge,  37a 
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next  contest  was  upon  communications  made  before  litigation, 
but  in  contemplation  of,  and  with  reference  to,  litigation,  which 
was  expected,  and  afterwards  arose ;  and  it  was  held  that  the 
privilege  extended  to  these  cases  also.  A  third  question  then 
arose  with  regard  to  communications  after  the  dispute  between 
the  parties,  followed  by  litigation,  but  not  in  contemplation  of, 
or  with  reference  to,  that  litigation ;  and  these  communications 
were  also  protected :  Bolton  v.  Corporation  of  IAverpool^{a) 
Hughes  V.  Biddulphjifi)  Vent  v.  Pacey,{c)  Clagett  v.  Phillips,{d) 
A  fourth  point  which  appears  to  have  called  for  decision  was  the 
title  of  a  defendant  to  protect  from  discovery  in  the  suit  of  one 
party  cases  or  statements  of  fact  made  on  his  behalf,  by  or  for 
his  solicitor  or  legal  adviser,  on  the  subject-matter  in  question, 
after  litigation  commenced,  or  in  contemplation  of  litigation  on 
the  same  subject,  with  other  persons,  with  the  view  of  asserting 
the  same  right.  This  was  the  case  of  Coombe  v.  The  Corpora- 
tion ofLondon.{e)  The  question  in  that  suit  was  the  right  of 
the  corporation  to  certain  metage  dues,  and  the  answer  stated 
that  other  persons  had  disputed  the  right  of  the  corporation  to 
metage,  and  that  they  had  in  their  possession  cases  which  had 
been  prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  litigation,  or  after  it  had 
actually  commenced.  Sir  J.  L.  Knight  Bruce  held,  that  those 
cases,  relating  to  the  same  question,  but  having  reference  to  dis- 
putes with  other  persons,  were  within  the  privilege ;  and  I  per- 
fectly concur  in  that  decision. 

The  case  which  is  now  before  me  is  not  within  any  of  the 
cases  which  I  have  stated.    I  am  asked  to  carry  the 
•privilege  further  than  any  of  those  decisions  have  car-  [•126J 
ried  it 

In  this  case,  whilst  the  treaty  for  the  sale  and  purchase  of  an 
estate  was  in  progress,  (according  to  the  defendant  s  version  of 
the  case,) — after  the  treaty  had  become  ripened  into  a  perfect 
contract,  (according  to  the  plaintiff's  view  of  it,) — but,  certainly, 
(according  to  the  representation  of  both  parties,)  before  any  dis- 

(a)  3  Sim.  467 ;  S.  C.  1  MyL  db  K.  88. 

(h)  4  Ran.  190.  (c)  4  Rnss.  193. 

id)  2  Y.  &  C.  C,  C,  82.  («)  1 Y.  &  C,  C.  C.,631. 
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pute  had  arisen,  the  defendant  from  time  to  time  consulted  his 
solicitor  on  the  subject,  and  written  communications  passed  be- 
tween them.  The  question  is,  whether  these  communications 
are  privileged,  regard  being  had  to  the  circumstance  that  they 
took  place  before  any  dispute  arose,  though  with  reference  to 
the  very  subject  in  respect  of  which  that  dispute  has  since 
arisen. 

If  the  matter  were  res  Integra,  I  should  scarcely  hesitate  to 
decide  in  favor  of  the  privilege.  The  reasoning  which  applies 
to  the  case  of  discovery  sought  from  the  solicitor,  and  which  I 
take  from  the  case  of  Oreerumgh  v.  OaskeU^{a)  would  apply 
with  equal  force  to  the  case  of  discovery  sought  from  the  client 
in  this  case.  "  If  (said  the  Lord  Chancellor)  the  privilege  did 
not  exist  at  all,  every  one  would  be  thrown  upon  his  own  legal 
resources ;  deprived  of  all  professional  assistance,  a  man  would 
not  venture  to  consult  any  skilful  person,  or  would  only  dare  to 
tell  his  coimsellor  half  his  case.  If  the  privilege  were  confined 
to  communications  connected  with  suits  begun,  or  intended,  or 
expected,  or  apprehended,  no  one  could  safely  adopt  such  pre- 
cautions as  might  eventually  render  any  proceedings  successful, 
or  all  proceedings  superfluous."  The  same  opinions  are  reitera- 
ted in  Bolton  v.  Corporation  of  Liverpool^{h)  which  was  not  the 
case  of  an  application  against  the  solicitor,  but  against 
[*127]  the  client  •himself.  These  authorities  are  strongly  in 
•  point.  To  me,  in  the  absence  of  authority  to  the  contra- 
ry, it  would  appear  that  the  privilege  must  be  allowed,  or  no  one 
can  be  safe :  a  party  must  otherwise  be  his  own  lawyer.  The 
question,  however,  has  been  too  often  the  subject  of  considera- 
tion in  courts  of  equity  to  admit  of  its  being  dealt  with  (by  me 
at  least)  as  an  open  question.  The  case  of  Raddiffe  v.  Furs- 
man{c)  is  commonly  referred  to  as  the  leading  case  upon  the 
subject.  In  that  case,  the  respondent  i^r^ma/i- sought,  by  her 
bill  in  chancery,  to  recover  from  the  defendant  the  paymeut  of 
a  legacy,  and  of  two  bond  debts.  The  bill  chained  that  the  ap- 
pellant well  knew  or  believed  that  the  bonds  were  never  paid, 

(a)  1  Myl.  &  K.  103.  (&)  Id.  94. 

(e)  2  Bio.  P.  C.  514,  Tom.  ed. 
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and,  as  demonstration  thereof,  that  the  appellant  himself,  or 
some  person  on  his  behalf,  so  declared  or  stated  in  some  case  for 
the  opinion  of  counsel ;  and  prayed  a  discovery.  The  appellant 
demurred  to  so  much  of  the  bill  as  required  him  to  discover  the 
alleged  case,  the  name  of  the  counsel,  and  the  opinion  given 
upon  the  case.  The  demurrer  was  overruled  as  to  the  first  point, 
but  allowed  as  to  the  second  and  third  by  Lord  King ;  and  the 
decision  was  affirmed  in  the  House  of  Lords. 

This  decision  has  been  disapproved  by  almost  every  Judge 
under  whose  notice  it  has  been  brought,  and  the  courts  have 
almost  uniformly  declared  that  it  ought  not  to  be  extended :  but, 
as  Lord  Brougham  intimated  in  Bolton  v.  The  Corporatum  of 
Liv€rpoolj{a)  that  being  a  decision  of  the  House  of  Lords,  there 
is  no  altemative  but  submission  to  whatever  that  case  has  deci- 
ded. Now,  upon  that  case  I  presume  to  observe,  that  the  dis- 
cussions which  the  subject  of  professional  confidence  has  under* 
gone  in  modern  cases  plainly  show,  that,  at  the  time  that  case 
was  decided,  the  subject  was  not  developed  to  the  same 
extent  as  it  is  at  the  present  day ;  and  it  *may  admit  of  [*128] 
a  question,  whether  the  doctrine  of  professional  confi- 
dence, as  clearly  established  by  modem  cases,  can  be  reconciled 
in  principle  with  the  decision  in  Raddiffe  v.  Fursman.  I  ven- 
ture also  to  express  a  doubt,  whether  the  order  in  that  case  (an 
order  overruling  a  demurrer)  necessarily  enforces  the  conclusion 
that  the  courts  should,  upon  motion,  except  in  special  circum- 
stances, compel  any  communication  made  by  a  client  to  his  so- 
licitor, for  the  purpose  of  obtaining  legal  advice,  to  be  disclosed. 
The  defendant  in  that  case  stood  in  a  fiduciary  character  to- 
wards the  plaintiff.  The  circumstances  under  which  the  case 
was  stated  did  not  distinctly  appear.  It  is  one  thing,  in  a  case 
so  circumstanced,  to  decide,  upon  demurrer,  that  some  answer 
should  be  given  to  the  chaises  in  the  bill ;  and  another,  to  decide 
that  the  defendant  is  bound  in  every  case  to  give  all  the  disco- 
very the  plaintiff  may  have  asked,  as  to  communications  between 
himself  and  his  solicitor.  The  demurrer  admitted  that  the  ap- 
pellant, or  some  person  on  his  behalf,  had  stated  a  case  for  tlie 


(«)  iMyl.  &K.95. 
Vol.  m.  16 
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opinion  of  counsel,  and  that  the  case  so  stated  contained  admis- 
sions important  to  the  case  made  by  the  plaintiff  upon  the  record : 
this  was  charged  in  the  bill  as  evidence  that  the  plaintiff  knew 
or  believed  that  the  bond  was  never  paid.  The  order  overruling 
the  demurrer  decided^  certainly,  that,  in  a  case  sociicumstanced^ 
the  court  would  require  the  defendant  to  give  some  answer  to  the 
bill,  at  least  to  the  extent  of  stating,  upon  oath,  what  the  precise 
circumstances  were  under  which  the  case  was  stated ;  but  that 
order  did.  not  decide  that  no  answer  which  the  defendant  could 
give  would  entitle  the  case  to  the  privilege ;  still  less  did  the 
order  in  Raddiffe  v.  Pursman  decide  that  a  defendant  who  had 
made  no  admission,  express  or  implied,  that  he  ever  had  stated 
any  case  containing  adnxissions  favorable  to  the  plaintiff,  could 
be  required  to  set  forth  generally  what  conununications  had 

passed  between  him  and  his  solicitor,  for  the  purpose  of 
[*129]  enabling  the  plaintiff  to  *see  what  be  could  extract  from 

those  communicaticHis.  But  diat  is  the  effect  of  an  urderfor 
the  production  of  documents  admitted  to  be  in  defendant's  posses- 
sion, under  the  general  chaises.  I  may  observe  that,  in  princi* 
pie,  there  can  be  no  difference  between  cases  stated  for  opinions^ 
and  other  communications.  With  the  cases  of  Walker  v.  Wild- 
foan(a)  (which  is  a  direct  authority  on  the  point,  as  appears  upon 
an  examination  of  the  record)  and  dagett  v.  PhiUipSj{h)  the 
authorities  in  favor  of  the  defendant  appear  to  end.  I  lay  out 
of  the  case  Preston  v.  Ckur  and  Newton  v.  Berresford^  as  being 
avenruled  by  Hughes  v.  Biddtdphj  Vent  v.  Pacey^  and  Bolton 
v.  The  Corporation  of  Liverpool.  The  cases  of  Preston  v.  Carr 
and  Newton  v.  Berresford  are  important  only  as  showing,  by 
comparison  with  later  cases,  the  strong  dispositiou  of  the  courts 
to  place  the  doctrine  of  professional  confidence  on  a  broader 
basis  than  it  stood  upon  prior  to  those  later  cases. 

In  Hughes  v.  Biddulph  and  in  Garland  v.  Scott,{c)  the  orders 
in  terms  would  not  include  communications  taking  place  before 
the  dispute  arose ;  but  whether  the  orders  were  in  fact  so  word- 
ed as  not  to  go  beyond  what  the  particular  case  required  does 
not  appear.    In  Vent  v.  Pacey^  many  letters  were  stated  to  havei 

(^)  e  Madd.  47.  (6)  2  ¥.  4l  C.  Cb.  Cft.  89.  (e)  3  Sim.  39& 
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VeetL  written  by  the  client  to  his  solicitor,  which  were  not  pro- 
tected ;  but  it  is  obserTable,  that  one  only  of  those  letters  was 
stated  to  have  been  written  in  confidence,  after  the  dispute  had 
arisen ;  and  the  ai^ument,  as  well  as  the  order  protecting  that 
document,  was  confined  to  that  alone ;  being,  in  fact,  the  only 
document  for  which  protection  was  daimed.  However,  in  Bol- 
ton V.  The  Corporation  of  Liverpool,{a)  two  old  cases  pre- 
pared without  reference  *to  the  existing  proceedings,  were  [*130j 
ordered  to  be  produced ;  and  in  Story  v.  Lord  Oeorge 
Ijenoxj{b)  Lord  LangdMs  opinion  is  clearly  expressed,  that  a 
case  not  stated  with  reference  to  existing  disputes  is  not  privi- 
leged ;  and  I  cannot  but  think  his  decision  in  Greenlaw  v. 
King{c)  affirms  the  same  proposition,  notwithstanding  he  ap- 
parently relies  in  his  judgment  upon  the  circumstance,  that  the 
case  in  question  was  not  stated  by  the  defendant  to  his  own  so- 
licitor. 

It  is  unnecessary  that  I  should  examine  the  modem  cases  any 
further :  they  are  all  of  familiar  reference,  and  are  stated  in  the 
text  books.  Notwithstanding  the  disapprobation  of  the  doctrine 
supposed  to  be  established  by  Raddiffe  v.  Pursman,  expressed 
in  the  cases  of  Walker  v.  Wildmanj  Preston  v.  Carr  and  Bolton 
V.  Corporation  of  Liverpool^  as  reported  before  the  Lord  Chan- 
cellor, I  cannot  feel  myself  at  liberty  to  do  otherwise  than  hold, 
that  if  the  professional  privilege  is  to  be  extended  beyond  the 
limits  to  which  the  order  of  the  court  has  already  extended  it, 
the  order  which  does  so  ought  to  emanate  from  higher  authority 
Iban  mine* 

I  have  gone  at  length  into  the  subject,  because  I  believe  I  am 
correct  in  saying,  that  in  no  reported  case  before  any  Lord  Chan- 
cellor, does  it  appear  that  the  court  was  called  upon  by  the  ac- 
tual circumstances  of  the  case  to  decide  that  communications 
like  those  before  me  might  not  be  privileged.  The  orders  for 
production  in  Bolton  v.  Corporation  of  Liverpool^  and  in  other 
cases,  were  made  in  the  court  below,  and  submitted  to  upon  the 
authority  of  Raddiffe  v.  Pursman.  I  am  of  opinion  that 
the  privilege,  so  far  as  the  cases  warrant  it,  ought  *to  be  [*131] 

(41)  3  Sim.  4S7.  ih)  1  K0eo,  S4t  <e)  I  Bmv.  137. 
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iy)held.  Any  part  of  the  letters  which  contains  legal  advice  or 
opinions  may  be  protected,  if  the  fact  is  brought  before  the  court 
by  affidavit. 


The  Mayor,  Aldermen,  and  Burgesses  op  Gloucester  r. 

Wood. 

1843 ;  26tb,  27tb,  28th,  and  29th  July,  4th  Nov. 

The  testator,  by  his  will,  gave  to  his  executors  beneficially  all  his  property  which  he 
might  not  dispose  of,  subject  to  his  debts,  and  any  bequests  which  he  might  after- 
wards make ;  and  made  a  codicil  of  a  later  date  in  these  words: — "  In  a  codicil  to 
my  will,  I  gave  to  the  corporation  of  Gloucester  140,0001.  In  this,  I  wish  my  ex- 
ocutors  woald  give  60,000Z.  more  to  them  for  the  same  purpose  as  I  have  before 
named."  No  other  codicil  was  found  containing  any  bequest  to  or  mention  of  the 
corporation.  On  a  bill  by  the  corporation,  against  the  executors,  and  the  Attorney- 
General,  for  payment  of  the  140,0002.  and  60,0002.,  and  to  have  the  interest  of  the 
corporation  therein  declared : — Held,  that  the  pnrpoee  of  both  legacies  most  be 
deemed  to  have  been  the  same,  and  to  have  been  ezpraMed  m  the  codieil  refeired 
to,  as  giving  the  first  legacy. 

That,  in  construing  the  codicil,  the  court  must  exclude  from  its  consideration  the  pro- 
ceedings before  the  ecclesiastical  court  on  the  question  of  the  admission  to  probate 
of  the  will  and  codicil. 

Tliat  the  piaintifb  must  be  regarded  as  admitting,  m  the  suit,  that  no  other  dream- 
stances  proper  for  the  consideration  of  this  court,  as  aflfecting  the  claim  of  Che  cor- 
poration to  the  legacies,  were  known. 

That  a  bequest  of  a  legacy  to  an  individual  for  a  purpose  expressed  elsewhere,  and 
which  purpose,  from  some  unexplained  cause,  is  unknown  to  the  court,  creates 
such  an  uncertainty,  that  a  court  of  construction  cannot  declare  the  intention  of  the 
testator. 

That,  although  it  was  improbable  that  the  legacies  to  the  corporation  were  given  in 
trust  for  a  private  person,  yet  there  being  no  legal  presumption  that  such  was  not 
the  purpose  referred  to,  the  court  could  not  presume  that,  because  the  legatee  was 
a  corporation,  the  legacy  was  therefore  upon  a  charitable  trust  to  which  uncertain- 
ty of  object  would  be  no  objection. 

That  the  proposiUon  that  the  court  does  not  presume,  and  that  merely  precatory  winds 
do  not  create,  a  trust,  supposes  the  whole  intention  of  the  testator,  so  far  as  it  had 
been  committed  to  writing,  to  be  before  the  court,  and  that  the  uncertainty  is  oe- 
canonod  by  the  intention  which  is  declared ;  and  does  not  apply  to  a  case  in  which* 

'  from  the  terms  of  the  bequest,  it  would  appear  that  there  was  a  written  egpwswett 
of  the  intention  of  the  testator  which  is  not  before  the  oonrt,  and  the  naoertuity 
is  occasioned  by  the  absence  of  that  written  dedaration. 
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That  It  bdag  the  dnty  of  the  execaton  to  protect  the  interaets  of  the  rendnary  lega- 
tees against  the  claims  of  other  perwns  on  the  estate,  the  circoinstance  that  the 
execntors  were  also  residuary  legatees  was  immaterial  to  the  case. 

Whether,  if  the  plaintiffii,  on  the  construction  of  the  codicil  which  was  proved,  would 
have  been  held  entitled  to  the  legacies,  the  coort  would  not, — before  it  treated  the 
absence  of  the  misnng  codicil  as  evidenee  of  revocation  of  the  legacies,— have  in-  / 
quired  into  the  drenmstances  relating  to  that  absence— ^tftfre  7 

Reasons  for  not  declaring  the  dismissal  of  the  bill  to  be  without  prejudice  to  another 
suit 

Hie  Attorney-General  appearing  in  support  of  a  bill  for  a  legacy, — ^the  bill  being  dis- 
missed,—held  not  entitled  to  costs. 

After  dismisnl  of  a  bill  fw  a  legacy,  the  plaintiff  applied  to  stay  the  transfer  out  of 
court,  pending  an  appeal  from  the  decree,  of  a  sum  of  stock  which  stood  to  the 
credit  of  the  cause ;  and  the  court  ordered  that,  on  the  plaintiflb  undertaking  to 
submit  to  any  order  the  court  might  thereafter  make  for  payment  of  interest  or 
costs,  the  transfer  of  the  fond  should  be  stayed,  with  liberty  to  the  defendants  to 
apply  for  snch  transfer,  npon  seeniity  to  be  given  by  them. 

In  snch  a  case,  the  question  must  be  considered  as  if  the  appeal  were  by  the  residu- 
ary legatees  for  payment  of  the  residue,  notwithstanding  an  appeal  from  the  decree 
by  the  particular  legatee. 

It  is  in  the  discretion  of  the  judge  to  stay  the  execution  of  a  decree,  although  a  case 
of  ineparabie  misehief.  may  not  be  shown  to  be  a  neeesMuy  consequence  of  each 
execotion. 

Consideration  of  the  difference  in  the  effect  of  a  decree  dismissing  a  bill,  as  deciding- 
that  the  position  of  the  parties  at  the  institution  of  the  suit,  ought  not  to  be  altered, 
— and  a  decree  directing  an  act  to  be  done  which  would  vary  that  position. 

Jambs  Wood,  of  the  city  of  Gloucester,  made  two  tes- 
tamentary instruments,  dated,  respectively,  the  2nd  *and  [*132] 
3rd  of  December,  1834,  which  were  admitted  to  probate, 
as  containing  his  will,  and  were  then  described  as  paper  writings 
marked  A.  and  B.  The  testator  also  made  a  third  testamentary 
paper,  dated  July,  1835,  which  was  also  admitted  to  probate,  as 
a  codcil  to  the  will. 

Paper  A.  was  as  follows : — <<  Instructions  for  the  will  of  me, 
James  Wood,  Esq.,  of  Gloucester.  I  request  my  friends,  Alder- 
man Wood,  of  London,  M.  P.,  John  Chadborn  of  Gloucester, 
Jacob  Osborne,  of  Gloucester,  and  John  S.  Surman,  of  Glouces- 
ter, to  be  my  executors,  and  I  appoint  them  executors  accord- 
ingly ;  and  I  desire  that  they  will  take  possession  of^  and  retain 
to  themselves,  all  my  ready  money,  securities,  and  personal  es- 
tate, subject  to  the  payment  of  my  just  debts,  and  such  legacies 
as  I  may  hereafter  direct ;  and  with  respect  to  my  real  estate,  I 
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shall  dispose  of  the  same  to  such  persons  and  in  such  parts  as  I 
shall,  by  my  writing  indorsed  herein,  direct.  Witness  iny  hand, 
this  2ad  of  December,  1834,  James  Wood." 

Paper  B.  was  as  follows : — "I,  James  Wood,  Esquire,  do  de- 
clare this  to  be  my  will,  for  disposing  my  estate  as  directed  by 
my  instructions.  I  declare  my  wish  that  my  executors  shall 
have  all  my  property  which  I  may  not  dispose  of,  and  that  all 
Qiy  estates  real  and  personal  shall  go  amongst  them  and  their* 
heirs,  in  equal  proportions,  subject  to  my  debts  emd  to  any  lega- 
cies or  bequests  of  any  part  thereof,  if  any,  which  I  may  here* 
after  make.  In  witness  whereof  I  have  to  this  my  last  will  set 
my  hand,  this  Srd  day  of  December,  1834.    James  Wood." 

The  codicil,  bearing  the  date  of  July,  1835,  was  in  the  follow- 
ing words : — "  In  a  codicil  to  my  will,  I  gave  to  the  cor- 
[*133]  poration  of  Gloucester  140,000/.  In  this  I  ""wish  that 
my  executors  would  give  60,000/.  more  to  them  for  the 
same  purpose  as  I  have  before  named.  I  would  also  give  to 
my  friends,  Mr.  Phillpotts,  50,000/.,  and  Mr.  George  Council, 
10,000/. ;  and  to  Mr.  Thomas  Helps,  of  Cheapside,  London, 
30,000/. ;  and  Mrs.  Elizabeth  Goodlake,  mother  of  Mr.  Surman, 
and  to  Thomas  Wood,  Smith  Street,  Chelsea,  each  20,000/. ;  and 
Samuel  Wood,  Cleveland  Street,  Mile-End,  1 4,000/. ;  and  the 
latter  gentleman's  family,  6000/. ;  and  I  confirm  all  other  be- 
quests, and  give  the  rest  of  my  property  to  the  executors  for 
their  own  interest.  James  Wood,  Gloucester,  City  Old  Bank, 
July,  1835." 

The  testator  died  on  the  20th  of  April,  1836.  No  testamen- 
tary paper,  other  than  the  foregoing,  was  proved  or  propounded. 

In  November,  1841,  the  plaintifTs  filed  their  bill  against  Sir 
Matthew  Wood,  Jacob  Osborne,  and  John  Surman  Surman,  the 
surviving  executors  of  the  testator,  praying  an  account  of  what 
was  due  for  principal  and  interest  on  the  legacies  of  140,000/. 
and  60,000/.,  and  that  the  defendants  might  admit  assets,  or  that 
the  personal  estate  of  the  testator  might  be  applied  in  a  due 
course  of  administration ;  and  that,  if  necessary,  the  rights  and 
interests  of  the  plaintifis  in  the  said  legacies  might  be  ascertain- 
ed and  declared ;  and  that  a  sufficient  part  of  the  stock  (part  of 
tfie  personal  estate  of  the  testator  thereinbefore  referred  to)  might 
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be  transferred  into,  court,  to  answer  what  might  be  found  due 
for  principal  and  interest  on  the  said  legacies. 

The  bill  was  afterwards  amended  by  adding  the  Attorney- 
General  as  a  defendant,  and  charging  that  he  claimed  some  in- 
terest in  the  matters  in  question. 

*The  defendants  answered  separately.  They  stated  [*134] 
it  to  be  their  belief,  that  the  codicil,  dated  July,  1836, 
was  a  forgery,  notwithstanding  that  the  executors,  in  obedience 
to  the  order  in  council,  made  on  the  appeal  from  the  Prerogative 
Cknirt  of  the  Archbishop  of  Canterbury,  had  taken  or  accepted 
probate  thereof,  together  with  the  papers  A.  and  B.  They  denied 
that  the  plaintiffs,  as  constituting  the  corporation,  or  in  any  other 
character  or  manner,  were  entitled  to  the  said  legacies;  for 
they  said  that,  if  the  testator  ever  gave  any  such  legacies, 
the  purposes  or  purpose  for  which  such  legacies  were  given  were 
not,  or  was  not,  and  could  not  be,  ascertained ;  and,  therefore, 
that  the  same  were  or  was  wholly  void,  and  there  was  ho  one 
who  was,  or  could  claim  to  be,  entitled  thereto.  The  defendant 
John  Surman  Surman,  moreover,  submitted,  that  the  legacy  of 
140,0002.  must  be  deemed  to  be  revoked  by  the  revocation  of  the 
alleged  codicil,  referred  to  in  the  codicil  or  paper  writing  of  July, 
1835 ;  and  that  it  must  be  presumed  that  such  alleged  codicil 
was  revoked  by  the  testator  in  his  life-time,  from  the  circumstance 
that  it  had  not  been  discovered  after  his  death.  The  defendants, 
the  executors,  admitted  assets ;  and,  subsequently,  a  sum  of 
stock  sufficient  to  answer  the  legacies  and  costs,  was  transferred 
to  the  credit  of  the  cause,  without  prejudice  to  any  question 
therein. 

The  answer  of  the  Attorney-General  made  no  specific  claim, 
but  submitted  the  question  to  the  court. 


At  the  hearing, — Sir  Thorruis  WUde^  Mr.  Swcmston^  Mr. 
Humphrey^  Mr.  BaUy^  and  Mr.  James  Wilde,  for  the  plain- 
tiffs. 

*The  points  relied  upon  in  the  argument  are  distinctly    [*135] 
considered  in  the  judgment.    On  the  construction  of  the 
codicil,  the  following  authorities  were  cited  on  behalf  of  the 
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plaititifb: — Cook  v.  Fountain^{(i).  Morice  v.  Bishop  of  Dur- 
ham,{b)  HUl  v.  Bishop  of  Londonlc)  CHbbsY.  Rumsejf^{d)  Mar- 
tin V.  Douch,{e)  Cruwys  v.  Colmanj{f)  Smith  v.  FUzgerald,{g) 
BtblitiY.  Ambler JJi)  Vatighanv.  FocUees^{%)  Wilson  v.  Piggoitjtji) 
Commussioners  of  Charitable  Donations  v.  SuUwanj^f)  Sherrati 
V.  Bentleff,{m)  Hinton  v.  Toffe,{n)  Robinson  v.  TickeU,{o)  Ben- 
son V.  Whittamf{p)  Paice  v.  Archbishop  of  CarUerbury^{q)  Har- 
rison V.  Formmi^ir)  Sturgess  v.  Pearson,{s)  Smiiher  v.  TFtJ- 
lock  ;(^)  and  ,  on  the  point  that,  after  the  passing  of  the  Munici- 
pal Corporation  Aci,{u)  which  received  the  royal  assent  in  Sep- 
tember, 1835,  the  property  of  the  corporation  was  held  for  public 
and  charitable  purposes :  Attorney  General  v.  Aspinall,{T)  At- 
torney Oeneral  v.  Corporation  of  Po6l,{y) 

Mr.  Twiss  and  Mr.  Wray^  for  the  Attorney  general,  argued 
in  support  of  the  legacies,  and  claimed  them  as  given  for  chari- 
table purposes :  they  cited  Baylis  and  Church  v.  Attorney  Oe- 
neral,{z)  Jones  v.  WiUiams{a)  Attorney  Oeneral  v. 
[*136]  Brcumj{b)  Attorney  Oeneral  v.  Syderjinj{c)  *  Attorney 
Oeneral  v.  HeeUs{d)  Toumley  v.  BedweU^{e)  Trustees 
of  the  British  Museum  v.  White.{f) 

The  Solicitor- Oeneral^  Mr.  Tinney^  Mr.  P.  Kelly  Mr.  Wal- 
ker^ Mr.  RomUly,  Mr.  Hodgson^  Mr.  James  Parker^  and  Mr. 
Jolliffe^  for  the  several  defendants,  in  support  of  the  groimds  of 

(a)  3  Swans.  585.  (6)  9  Ves.  399 ;  S.  C.  10  Veo.  527,  536. 

(c)  I  Atk.  620.  (<2)  2  V.  &:  B.  294. 

(e)  1  Cha.  Ca.  198.  (/)  9  Ves.  319. 

(;)  3  V.  «b  B.  3.  (A)  Ambl.  661. 

(t)  1  Keen,  58.  {k)  2  Vee.  jnn.  357. 

(Z)  1  Dm.  iL  War.  501.  (m)  2  Myl.  6l  K.  149. 

(n)  1  Atk.  465.  (o)  8  Ves.  142. 

(p)  5  Sim.  22.  (9)  14  Vee.  370. 

(r)  5  Ves.  207.  (s)  4  Madd.  411. 

(0  9  Ves.  233.  («)  5  dt  6  Will.  4,  e.  76. 

(x)  2  Myl.  dD  Cr.  613  (y)  4  MyL  Su  Cr.  17. 

Csr)  2  Atk.  239.  (a)  Amb.  651. 

(ft)  1  Swans.  265.  (e)  7  Ves.  43,  n. 

(i2)  2  S.  dD  d.  67.  (e)  6  Ves.  194. 

(/)  9  8.  dDS.595. 
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defence  stated  by  their  answers,  cited  many  of  the  authorities 
mentioned  in  the  preceding  arguments,  and  cited  also  Stubbs  v. 
Sargon^{a)  Mills  v.  Fanner,{b)  Moggride  v.  ThouJcwelljlfi) 
Dotshwaod  v.  Peytcnj{d)  Adams  v.  Adams^if)  King  v.  Deni- 
son^if)  Shelley  v.  Bryer,{g)  Browne  v.  YeaU^{h)  Wright  v.  Wy- 
velljlfy  James  v.  Allen^{k)  Leonard  v.  Leonardff)  Wheeler  v. 
She€r^{m)  Jarman  on  Wills,  Vol.  1,  p.  464. 


Vice-chancellor: — After  stating  the  parties  tO)  and  the 
subject  o^  the  sui^  and  the  words  of  the  three  testamentary  pa- 
pers:— 

By  the  statements  in  the  bill,  and  the  admissions  in  the  an- 
swers, it  appears  that  the  three  papers  have  been  admitted  to 
probate,  and  no  other.  The  papers  A.  and  B.  are  material  only 
to  be  mentioned  in  this  case,  on  the  ground  that  they  throw  no 
light  whatever  upon  that  part  of  the  third  paper, — the  codicil, 
dated  July,  1835,  under  which  the  plaintiffs  claim.  This  codi- 
cil refers  to  a  former  codicil  which  is  not  forthcoming.  It  is  not 
produced,  nor  its  absence  in  any  way  accounted  for,  or 
attempted  *to  be  accounted  for  in  the  bill.  The  bill  sim-  [*137] 
ply  states  the  existence  and  probate  of  the  three  papers 
I  have  read,  and  prays  payment  of  the  legacies  of  140,000/.  and 
60,0002.  therein  mentioned,  upon  the  construction  of  the  lan- 
guage of  the  third  and  last  of  these  papers. 

The  three  defendants,  the  executors,  have  filed  separate  an- 
swers. Sir  Matthew  Wood,  by  his  answer,  states  his  belief  that 
no  such  codicil  as  that  which  is  referred  to  in  the  codicil  of  July, 
1835,  ever  existed,  and  that  the  codicil  of  July,  1835,  itself,  not- 
withstanding it  has  been  admitted  to  probate,  is  a  foi^ery,  and 
not  the  genuine  act  of  the  testator.  It  is  admitted,  however,  on 
his  part,  and  properly  admitted,  that  this  court,  for  the  purposes 
of  the  present  suit,  must  treat  the  codicil  of  July,  1835,  as  the 


(a)  3Keen,255;  &  C. 

3Myl. 

«bCr.507. 

(5)  lMer.55,99. 

{0  7  Ve*  36. 

(d)  18  Vea.  37,  41. 

(e)  1  Hare,  S37. 

(f)  1  V.  &  B.  373. 

ig)  Jacob,  207. 

(A)  7  Vee.  50,  n. 

(i)  2  Vent.  56. 

(Jt)  3  Mer.  17. 

(0  3  Ba.  &;  Be.  189. 

(m)  1  Mer.  73,  n. 

Vol.  UI. 
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testamentary  act  of  the  testator.  And  he  rests  his  defence  to  tho 
plaintiffs'  claim  upon  this  single  ground, — that,  if  the  testator 
ever  gave  any  such  legacies  as  the  plaintiffs  claim,  the  purjiose 
for  which  such  legacies  were  given  is  not  and  cannot  be  amer- 
tained,  and  that  the  same  are,  therefore,  wholly  void,  and  no  one 
can  claim  to  be  entitled  thereto.  The  answer  of  the  defendant 
Jacob  Osborne  is  in  substance  the  same  as  that  of  Sir  Matthew 
Wood. 

The  defendant  John  Sunilan  Surman,  by  his  answer,  also  in- 
sists that  the  legacies  are  void  for  uncertainty,  for  the  same  rea- 
sons as  are  relied  upon  by  the  other  defendants ;  and  he  makes 
another  point ;  he  insists  that  if  a  certain  construction  can  be 
given  to  the  codicil  of  July,  1835,  yet  the  legacy  of  140,0002. 
must  be  deemed  to  be  revoked  by  the  revocation  of  the  alleged 
codicil  referred  to  in  the  paper  writing  of  July,  1836,  by  the  tes- 
tator, in  his  lifetime ;  which  last  mentioned  revocation 
[*138]  (he  insists)  must  be  presumed  from  the  circumstance  *of 
such  alleged  codicil  not  having  been  discovered  since 
the  death  of  the  testator. 

The  attorney.general  has  filed  a  merely  formal  answer. 

The  defence  founded  upon  the  supposed  revocation  of  the  co- 
dicil referred  to  in  the  paper  of  July,  1836,  was  relied  upon  in 
argument  by  the  counsel  for  each  of  the  defendants ;  and  it  was 
further  insisted  in  argument  that  if  the  legacy  of  140,000/.  was 
revoked  in  the  way  suggested,  the  legacy  of  60,000/.  must  fail 
also, — the  argument  being,  that,  upon  the  true  construction  of 
tho  codicil  of  July,  1835,  the  purpose  for  which  the  legacy  of 
60,000/.  was  given  was  the  same  as  that  for  which  140,000/.  was 
given, — ^that,  by  the  revocation  of  the  legacy  of  the  140,000/. 
the  purpose  for  which  it  was  given  was  necessarily  revoked,  and 
that  the  purpose  for  which  the  legacy  of  60,000/.  was  given  was 
thereby  revoked  also. 

In  considering  the  arguments  which  were  addressed  to  me,  I 
am  not  opposing  myself  to  any  argument  which  was  urged  on 
the  part  of  the  plaintiffs  when  I  say  that,  for  the  purpose  of  de- 
termining whether  the  plaintiffs  have  made  out  a  prima  facie 
case  for  the  decree  they  ask,  I  am  bound  wholly  to  exclude  from 
my  consideration  the  litigation  in  another  court  which  preceded 
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the  admission  to  probate  of  the  three  documents  that  have  final- 
ly been  established  as  constituting  the  last  will  of  the  testator. 
In  saying  this,  I  do  not  mean  to  intimate  any  opinion  upon  the 
question  whether  the  admission  of  the  codicil  of  July,  1836,  to 
probate,  must  absolutely  and  in  every  imaginable  case  have  pre- 
cluded a  court  of  construction  from  adverting  to  the  circum- 
stances under  which  the  codicil  therein  referred  to  may 
have  disappeared,  *if  those  circumstances  had  been  [*139] 
pleaded  and  brought  before  it ;  nor  do  I  mean  to  decide, 
that,  if  the  plaintiffs  should,  upon  the  true  construction  of  the 
codicil  of  July,  1826,  have  made  out  a  prima  facie  case  for  the 
decree  they  ask,  and  it  should  become  my  duty  to  consider  the 
question  of  implied  revocation  (relied  upon  in  Surman's  answer,) 
— ^it  might  not  be  proper,  before  giving  effect  to  that  part  of  the 
defence,  to  inquire  into  the  circumstances  under  which  the  do- 
cument so  referred  to  is  not  forthcoming.  I  mean  only  to  say 
that,  in  considering  whether  the  plaintiffs  have  made  a  prima 
facie  case,  I  hold  myself  bound  upon  these  pleadings  to  consi- 
der the  plaintiffs  as  admitting  that  no  circumstances  are  known 
respecting  the  missing  codicil,  or,  if  known,  that  there  are  no 
circumstances  proper  to  be  adduced  for  the  purpose  of  affecting, 
by  legal  presumptions  or  otherwise,  the  construction  and  effect 
of  the  papers  which  are  before  me. 

I  think  it  right  also  to  observe,  with  reference  to  some  obser- 
vations which  were  made  at  the  bar,  that  I  must  consider  this 
case  as  wholly  unaffected  by  the  circumstance  that  the  execu- 
tors of  the  testator  are  also  his  residuary  legatees.  By  a  rule  of 
this  court,  not  in  accordance  with  its  practice  in  some  other 
cases,  the  protection  of  the  interests  of  residuary  legatees,  against 
the  claims  of  pecimiary  and  specific  legatees,  devolves  wholly 
upon  the  personal  representatives  of  the  testator ;  the  residuary 
legatees  not  being  parties  upon  the  record.  If,  therefore,  the 
residuary  legatees  in  this  case  had  been  other  persons  than  the 
executors,  it  would  have  been  the  bounden  duty  of  the  execu- 
tors, on  behalf  of  those  other  persons,  to  have  ui^ed  against  the 
plaintiff's  claim  every  argument  which  was  necessary  to  a  fair 
trial  of  that  claim,  and  to  insure  the  correct  judgment  of  the 
court  upon  it.    And  if,  in  such  a  case,  it  would  *have  [*140] 
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been  the  duty  of  the  executors  to  defend  their  testator's  estate 
against  the  plaintiffs'  claim,  I  cannot  possibly  hold  that  their 
conduct  is  open  to  impeachment  or  observation,  only  because, 
being  themselves  the  residuary  legatees  of  the  testator,  they 
have  adopted  a  like  course  of  argument 

Taking  these  two  propositions  as  a  basis  upon  which  my  judg- 
ment in  this  case  should  be  founded,  I  shall  proceed  to  state  the 
grounds  upon  which  I  have,  certainly  with  very  great  regret, 
come  to  the  conclusion,  that  the  testamentary  papers  of  the  late 
Mr.  James  Wood,  now  before  me,  do  not  enable  me,  with  judicial 
certainty,  to  know  and  declare  what  the  intentions  of  the  testa- 
tor were  respecting  the  legacies  in  question. 

In  order  that  the  precise  ground  of  the  conclusion  to  which  I 
have  come  may  be  understood,  I  shall  first  consider  the  plain- 
tiffs' claim  to  the  60,000/. ;  and  shall  do  so  in  the  first  instance 
upon  the  assumption  that  the  plaintiffs  are  private  individuals, 
and  not  a  municipal  corporation. 

The  first  question,  then,  which  in  this  view  of  the  case  natu- 
rally arises  is,  whether,  if  a  testator  should  by  a  codicil  bequeath 
a  legacy  to  an  individual,  "for  the  same  purpose  as  he  had  be- 
fore named,"  and  it  should  not  appear  when  or  by  what  means 
the  purpose  was  declared,  or  what  the  purpose  was,  this  court 
could  decree  payment  of  the  legacy  to  the  individual  named  for 
his  own  absolute  use  and  benefit,  for  such  would  necessarily  be 
the  decree  of  the  court  if  made  in  the  plaintiffs'  favor. 

Now,  I  do  not  deny  that  a  legacy  to  an  individual "  for  a 
purpose"  is  consistent  with  his  taking  that  legacy  for 
[•141]  •his  own  use  and  benefit.  A  legacy  for  the  purpose  of 
advancing  an  individual  in  life,  for  the  purpose  of  ena- 
bling him  the  better  to  maintain  and  educate  his  family,  or  for 
any  other  purpose  simply  beneficial  to  the  party  named,  are 
familiar  cases  illustrating  this  proposition ;  Bensonv.  Whittam.{a) 
In  a  late  case  before  myself,  I  had  occasion  to  apply  that  prin- 
ciple.(6)[l]    It  cannot,  however,  be  denied  that,  the  same  expres- 

(a)  5  Sim.  22.  (6)  See  Thorpe  ▼.  Owen,  2  Hare,  607. 

[1  ]  In  the  case  of  Owen  ▼.  Thorpe,  2  Hare,  607,  the  testator  by  his  will  devised  that 
everything  daring  the  life  of  his  wife  should  remain  as  it  was,  for  her  nse  and  benefitt 
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sion  is, — to  say  the  least, — equally  consistent  with  the  supposi- 
tion that  the  purpose  may  have  been  a  trust  for  some  other  than 
the  individual  named  as  a  legatee  in  the  will.  I  cannot,  indeed, 
refuse  the  defendants  the  expression  of  my  concurrence  in  the 
observation,  that  a  legacy  to  an  individual "  for  a  purpose," — 
contained,  or  to  be  contained,  in  some  other  instrument  not  pro- 
duced or  accounted  for, — ^is  a  form  of  expression  far  more  con- 
sistent with  the  supposition  that  a  trust  was  intended,  than  that 
the  intention  was  merely  to  benefit  the  legatee  named, — an  ob- 
servation in  some  degree  strengthened  in  the  present  case  by  the 
circumstance  that  the  codicil  of  July,  1835,  contains  numerous 
legacies  to  individuals  named,  without  any  direct  impression  of 
a  purpose  for  which  any  of  them  is  given.  It  is  not  necessary, 
however,  that  I  should  found  my  conclusion  upon  either  of  the 
points  I  have  last  adverted  to.  The  testator  has  given  a  legacy 
of  60,0002.,  in  his  own  language,  "  for  a  purpose"  not  contained 
in  the  paper  giving  the  legacy,  but  said  to  have  been  expressed 
elsewhere ;  and  the  court,  either  by  the  act  of  the  testator,  or  of 

and  after  her  decease  he  gave  his  real  estate  to  his  male  heir,  and  his  penonal  estate 
to  her  children ;  adding,  that  he  gave  the  above  devise  to  his  wife*  that  she  mig^ht 
support  herself  and  her  children  according  to  her  discretion,  and  for  that  purpose  ;  and 
it  was  held  that  the  widow  had  an  absolute  estate  for  her  life  in  the  real  and  per- 
sona! estate.  The  Vice-Chancellor  in  that  case  laid  down  the  rule,  that  if  property 
be  given  to  persons  to  accomplish  an  object,  increasing  their  funds  so  that  they  miglit 
be  the  better  able  to  do  it — ^that  is  in  point  of  fact,  a  gift  to  snch  persons^  and  there  is 
no  trust  which  others  can  enforce,  and  that  in  his  opinion  the  cases  of  Btuhnell  v. 
Parmnt,  Free.  Chan.  218,  per  Lord  Keeper  Wright ;  Burrell  v.  Durrell,  Amb.  660, 
were  cases  in  support  of  the  same  proposition  and  in  which  the  principle  was  recog- 
nized with  great  clearness.  He  also  held  m  that  case  that  it  was  equally  clear,  that 
if  property  be  given  to  a  parent  upon  trust  to  maintain  herself  and  her  children,  al- 
though the  parent  takes  a  beneficial  interest,  and  although  to  some  extent  there  is  an 
uncertainty  as  to  the  quantum  she  was  bound  to  apply,  it  would  be  impossible  for 
the  court  to  hold,  that  the  cases  do  not  decide,  that  the  court  would  find  the  means  of 
measuring  tho  extent  of  the  children's  interest. 

After  refeiring  to  the  cases  which  went  to  show,  that  where  words  of  trust  are  not 
used  so  imperatively  as  to  exclude  the  legatee  from  taking  anything  beneficially,  that 
then,  the  difficulty  of  ascertaining  how  much  that  legatee  was  bound  to  give  away, 
was  a  strong  aigument  against  construing  the  gift  to  be  a  trust.  He  adds,  if  it  be  a  clear 
case  of  trust,  then  it  appeare  to  mo  on  the  authorities  that  the  court  has  held  that  the 
trust  shall  not  be  void,  but  it  will  find  the  moans  of  ascertainuig  how  much  the  parties 
to  be  benefitted  are  to  take. 
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some  other  person,  or  by  accident  unexplained,  is  prevented  from 
knowing  what  that  purpose  was.  The  language  is,  at  the  least, 
equally  consistent  with  either  of  two  intentions.  In  such  a  case 
I  am  clear  that  the  ordinary  rules  of  construction  acted 
[*142]  upon  in  courts  of  justice  oblige  me  to  declare  that  the  'un- 
certainty which  exists  as  to  the  testator's  intention  is 
such  as  to  prevent  a  court  of  construction  from  saying  what  that 
intention  was,  unless  there  be  some  rule  of  law,  which,  in  a 
case  so  circumstanced,  raises  a  presumption  in  favor  of  one  or 
other  of  the  constructions  of  which  the  words  are  capable,  or 
otherwise  determines  the  right  to  the  legacy. 

Now,  it  was  said  that  in  this  case  such  a  rule  of  law  exists, 
raising  a  sufficient  presumption  in  the  plaintiffs'  favor;  and  cases 
of  two  different  classes  were  referred  to,  the  principles  of  which 
it  was  said  cleared  the  case  of  that  uncertainty  which,  upon  the 
words  of  the  codicil  alone,  must,  I  think,  be  admitted  to  affect  it 
The  principle  referred  to  upon  the  authority  of  one  class  of  cases 
was  this :  that  a  court  of  construction  is  never  to  presume  a  trust 
In  support  of  this  proposition  the  case  of  Cook  v.  Founiain{a) 
was  cited.  The  cases  next  relied  upon  were  those  in  which  the 
court  has  had  to  consider  the  effect  of  precatory  words  in  a  will, 
in  which  cases  it  is  undoubtedly  true,  that,  if  there  be  imcer- 
tainty  as  to  the  person  in  whose  favor  the  recommendation  is 
expressed,  or  in  the  amount  of  interest  that  person  is  to  take,  the 
legatee  may  claim  the  whole  for  his  own  benefit 

Upon  the  cases  I  have  referred  to,  the  plaintiffs  founded  the 
general  proposition,  that  if  a  will  contains  an  absolute  gift  to  an 
individual,  that  individual  must  take  for  his  own  benefit,  unless 
by  other  parts  of  the  will  that  absolute  gift  is  with  certainty  re- 
duced to  a  trust.  Now,  after  repeated  consideration  of  this  case, 
it  appears  to  me,  as  it  did  during  the  argument,  that  the  cases 
referred  to  have  no  application  to  a  case  like  that  before 
[*143]  me.  Those  cases  suppose  the  whole  intention  of  'the 
testator,  so  far  as  he  has  committed  it  to  writing,  to  be 
before  the  court.  In  such  cases  it  maybe  right  (in  the  first  class 
referred  to)  to  hold  that  a  gift  in  one  part  of  a  will  to  an  indivi- 

(a)  3  Swans.  585, 591. 
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dual,  in  tenns  which,  if  uncontrolled  by  the  context,  would  give 
him  an  absolute  interest,  shall  not  be  reduced  to  a  trust  by  equi- 
vocal expressions  in  another  part  of  the  will.  And  (in  cases  of 
the  second  class)  it  may  be  a  sound  rule  of  law  that  a  gift  which, 
if  uncontrolled  by  the  context,  would  give  an  absolute  interest, 
shall  not  be  reduced  to  a  trust  by  a  mere  recommendation  to  the 
legatee  to  give  an  unascertained  part  of  the  legacy  to  an  indivi- 
dual, or  any  part  of  the  legacy  to  an  unascertained  object  But 
I  confess  my  inability  to  apply  the  reasoning  upon  which  those 
cases  are  founded  to  a  case  like  the  present,  in  which  the  diffi- 
culty arises  from  this :  that  the  court  has  not  the  expressions  of 
the  testator  before  it  for  its  guidance.  I  cannot  accede  to  the 
proposition  which  was  urged  upon  me,  that  because,  in  both 
classes  of  cases  referred  to,  uncertainty  (in  a  sense)  is  the  foun- 
dation of  the  judgment  of  the  court  in  favor  of  the  legatee,  exclu- 
ding trust, — it  is  immaterial  what  the  cause  of  uncertainty  in 
any  other  case  may  be.  The  testator  tells  me,  in  the  third  co- 
dicil, that  his  ascertained  intentions  are  declared  in  another 
place :  those  ascertained  intentions  are  not  before  me;  and  the 
plaintiffs'  argument  requires  me  to  believe  that,  if  those  inten- 
tions were  brought  before  me,  the  case  would  necessarily  fall 
within  one  or  other  of  the  cases  I  have  mentioned.  Taking  this, 
then,  as  the  case  of  a  legacy  to  an  individual,  I  am  satisfied  I 
should  be  making  and  not  expounding  a  will,  if  I  were  to  give  the 
plaintiffs  the  decree  they  ask,  so  far  as  the  60,000/.  is  concerned. 

Then  does  the  circumstance  that  the  legatee  is  a  municipal 
corporation  make  any  difference  with  respect  to  the 
60,000/.  ?  The  argument  for  the  plaintiffs  upon  *this  [*144J 
part  of  the  case  was  (in  substance,)  that  the  legacy  to 
the  corporation  must  have  been : — first, — ^upon  a  charitable  trust, 
— or  secondly,  for  the  use  and  benefit  of  the  corporation, — or 
thirdly,  upon  trust  for  some  private  individual. 

If  the  first  were  the  right  hypothesis,  no  uncertainty  in  the  ob- 
ject of  the  charity  would  prevent  the  court  from  giving  effect  to 
the  legacy.  Then,  with  respect  to  the  second  supposition,  it 
was  said  that,  as  the  last  statute,  6  dt  6  Will.  4,  c.  67,  (common- 
ly called  the  Municipal  Ck>rporation  Act,)  had  subjected  all  pro- 
perty, held  by  corporations  for  their  own  benefit,  to  general  pub- 
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lie  purposes,  the  legacy  must  be  held  by  the  corporation  for  some 
charitable  use ;  and,  therefore,  that  the  legacy  would  take  effect, 
unless  the  supposition  that  it  was  given  to  the  corporation  of 
Gloucester  as  trustees  for  some  private  individual  were  admis* 
sible ;  but  this,  it  was  said,  the  court  would  not  presume.  I  cer- 
tainly do  not  mean  to  say  that  I  think  it  otherwise  than  highly 
improbable  that  this  legacy  should  have  been  given  to  the  cor- 
poration of  Gloucester  as  trustees  for  a  private  individual. 
Morally  speaking,  I  can  scarcely  bring  myself  to  doubt  but  that 
the  legacy  was  given  for  some  charity  in  terms,  or  for  some  cor- 
porate purpose.  But,  unless  the  supposition  that  the  plaintiffs 
were  trustees  for  a  private  individual  be  so  improbable  as  to 
raise  a  legal  presumption  against  it,  in  a  case  like  the  present,  I 
am  not  at  liberty  to  reject  the  supposition  that  such  may  have 
been  the  purpose  which  the  testator  tells  me  he  had  before  named. 
I  do  not  presume  that  the  legacy  was  given  to  the  corporation 
as  trustees  for  an  individual ;  but  I  do  not  venture,  as  matter 
of  law,  to  presume  against  such  a  case.  The  absence  of  the 
missing  codicil,  therefore,  is  attended  with  the  same  conse- 
quences in  this,  as  in  the  assumed  case  of  a  legacy  to  an  in- 
dividual. 
[•145]  Then,  with  respect  to  the  140,000/.,  if,  upon  the  fair 
construction  of  the  instrument,  I  am  to  understand  that 
this  legacy  was  given  for  the  same  purpose  as  the  60,000/., 
the  conclusion  which  I  have  stated  respecting  the  60,000/.  will 
govern  the  legacy  of  140,000/.  also. 

Now,  upon  the  construction  of  the  codicil  of  July,  1835,  as 
applied  to  the  purpose  or  purposes  for  which  the  two  legacies  of 
140,000/.  and  60,000/.  were  given,  it  appears  to  me  that  ai^u- 
ment  can  really  avail  little  or  nothing.  The  language  is  simple, 
and  the  understanding  is  at  once  appealed  to  for  its  meaning. 
In  the  absence  of  extrinsic  circumstances  justifying  me  in  raising 
a  presumption  against  the  executors,  (and  this,  for  the  reasons 
already  stated,  I  do  not  think  myself  at  liberty  to  do,)  I  think  it 
impossible  for  any  imprejudiced  mind — and  it  is  without  pre- 
judice I  am  to  decide  this  case — to  read  the  codicil,  and  enter- 
tain for  a  moment  the  proposition  that  the  "  purpose  named"  re- 
specting the  60,000/.  was  not  contained  in  the  codicil  bequeath- 
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ing  the  140,0002.,  or  that  the  same  puipose  did  not  apply  to  both. 
By  the  codicil  of  July,  1835, 60,0002.  mare  is  given  to  the  legatee 
named  in  the  fonner  codicil  upon  the  same  trusts  as  before 
named.  I  cannot  upon  such  words  conclude  otherwise  than  that 
the  two  sums  were  to  constitute  an  aggregate  fund  applicable  to 
one  and  the  same  purpose. 

It  was  sc^id  that,  if  I  came  to  this  conclusion,  I  should  wholly 
disappoint  the  intention  of  the  testator.  That  observation  obvi- 
ously takes  for  granted  the  point  in  dispute.  Assuming  the 
legacies  not  to  be  revoked,  and  that  the  codicil  referred  to  is  ac- 
cidentally lost,  the  intention  of  the  testator  will  undoubtedly  be 
disappointed,  so  far  as  he  intended  to  diminish  his  residuary 
estate  by  the  amount  of  the  legacies  in  question.  But 
no  rule  of  law  *can  be  better  settled  than  this, — that,  un-  [*146J 
less  the  legatee  intended  to  be  benefited  by  a  particular 
bequest  can  be  ascertained,  the  mere  intention  that  the  residuary 
legatees  of  a  testator  should  not  take  will  be  inoperative.  The 
whole  doctrine  of  lapsed  legacies  assumes  that  the  interests  of 
residuary  legatees  are  abridged  only  in  favor  of  particular  lega- 
tees, and  if  the  particular  legacies  faU,  the  residuary  legatees 
take  the  whole. 

Many  cases  were  cited  during  the  argument,  and  if  my  de- 
cision was  opposed  to  the  principle  of  those  cases,  it  would  have 
been  my  duty  to  have  gone  through  and  reconciled  (if  I  could) 
my  decision  with  the  obligation  I  am  under  to  follow  established 
authorities.  But  my  decision  does  not  impugn  any  of  the  cases 
which  have  been  cited.  With  the  exception  of  one  or  two, 
which  I  am  about  to  refer  to,  I  rec<^nize  the  authority  of  the 
cases  which  were  mentioned,  and  the  principles  which  those 
cases  establish.  My  judgment  in  this  case  proceeds  upon  the 
ground  that  the  principles  established  by  those  cases  do  not  ap- 
ply to  the  case  before  me. 

There  were  two  cases  cited  upon  which.only  I  propose  to  make 
any  observation.  The  first  is  the  case  of  Martin  v.  Datich  a»ui 
Overton,[a) 


(a)  Caaea  in  Chan.  198  (93  Car.  9>— <«  One  Foater  deviaeth  to  the  plaintiff  in  theae 
woidi :  Item.    I  give  to  my  oooain  Thomaa  MartiUf  clerk,  late  miniater  of  Hough- 

Vol.  in.  17 
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.[«]  47]  ^he  statement  of  the  facts  in  that  case  certainly  bringB 
it  extremely  near  to  the  present  case ;  and  if  the  reason  for 
the  judgment  had  not  been  given,  the  case,  as  reported,  would  un- 
doubtedly have  stood  as  a  very  strong  authmty  for  the  plaintiff's 
claim ;  but  it  is  impossible  to  admit  the  reasoning  which  is  found 
in  the  judgment.  The  ground  of  the  judgment  of  the  Master 
of  the  Rolls  is,  that  the  plaintiff  shall  take,  only  because  it  was 
intended  the  executors  should  not  take.  Now,  1  apprehend  the 
rule  of  law  is  perfectly  settled,  that  the  intention  to  take  property 
away  from  executors  or  from  residuary  legatees  is  unavailing, 
unless  there  is  some  person  certain  who  can  claim  the  legacy. 
As  this  was  given  to  a  party  for  purposes  which  cannot  be  ascer- 
tained, the  mere  circumstance  that  there  was  an  intention  to  take 
it  away  from  the  executors  is  one  which,  according  to  the  cases, 
would  not  at  this  day  prevail. 

The  other  case  is  Baylis  and  Church  v.  The  Attomey-Oene- 
ral.{a)  A  simi  was  given  to  the  ward  of  Bread  Street,  "  accord- 
ing to  Mr.  — ,  his  wiH."  On  a  bill  brought  by  the  aldermen  and 
principal  inhabitants  of  the  ward  to  have  the  directions  of  the  court 
for  the  application  of  this  charity,  the  Attorney-General  was  made 
a  defendant,  and  Lord  Hardwicke  said,  <<  Though  the  aldermen 
and  inhabitants  of  a  ward  are  not,  in  point  of  law,  a  corpora- 
tion, yet,  as  they  have  made  the  Attorney-General  a  party  in  or- 
der to  support  and  sustain  the  charity,  I  can  make  a  decree  that 
the  money  may  from  time  to  time  be  disposed  of  in  such  charities 
as  the  aldermen  for  the  time  being  and  the  principal  inhabitants 
shall  think  the  most  beneficial  to  the  ward."  This  case,  as 
[*14d]  I  understand  it,  was  cited  in  support  of  the  'proposition, 
that  because  the  legacy  was  to  a  corporation,  therefore  the 

toQ,  in  NortliamptoDshire,  and  living  thereabouts.  I  do  order  40Z.  to  be  paid  him,  to 
be  dispoBod  of  for  certain  uses  which  I  ehall  in  a  private  note  acquaint  him  with ;  and 
gave  him  no  note  or  direction  how  to  dispoee  of  it,  but  died ;  the  defendants  being  his 
executors :  and  whether  the  plaintiiF  should  have  the  402.,  was  the  question.  Hie 
Master  of  the  Rolls  (Sir  Haibottle  Grimstone)  was  of  apmxm  the  plaintiff  should  have 
the  40r,  for  that  the  testator  did  not  intend  it  should  come  to  his  ezecutors,  but  had 
by  his  will  given  it  away  from  them,  and  he  decreed  the  defendants  to  pay  the  402.  to 
the  plaintiff." 
(a)  ^Atk.  239. 
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court  was  to  assume  that  it  was  given  for  a  charitable  purpose. 
Now,  it  is  remarkable  that  Lord  Hard wicke  here  expressly  says, 
that  the  parties  who  were  suing  weie  not  themselves  a  coiporation : 
unquestionably,  the  ward  of  Biead  Street  is  no  corporation.  It 
was  not,  therefore,  the  case  of  a  legacy  to  a  coiporation :  it  was 
a  gift  as  I  should  understand  it,  to  the  inhabitants  of  the  ward. 
The  question  would  be  whether  that  was  a  charity  or  not, — if  a 
charity,  then  the  question  was  whether  the  alderman  and  inha- 
bitants of  the  ward,  not  being  a  corporation,  could  sue  to  recov- 
er it.  Lord  Hardwicke  thought  there  wtis  a  doubt,  but  the  At- 
torney-General being  a  party,  he  had  no  hesitation  in  msJcing  a 
decree  to  give  it  to  charity. 

For  the  reasons  which  I  have  stated,  I  have,  with  very  great 
regret,  come  to  the  conclusion  that  this  bill  must  be  dismissed, 
but  certainly  without  costs. 

There  is  one  other  point  to  which  my  attention  was  directed, 
and  which  I  have  very  anxiously  considered :  I  was  asked  if  I 
eame  to  the  conclusion  that  the  plaintiffs'  claim  could  not  be  es- 
tablished upon  this  record  to  dismiss  the  bill  without  prejudice  to 
the  right  of  the  plaintiffs  to  file  a  new  bill.  It  certainly  is  a 
great  satisfaction  to  me  to  consider  that  any  conclusion  I  can 
come  to  upon  that  point  will  be  of  little  practical  moment ;  for, 
on  a  question  of  such  magnitude,  it  is  impossible  that  the  deci- 
si(Hi  of  one  court  can  satisfy  either  party ;  but  I  have,  after  much 
consideration,  come  to  the  conclusion  that  I  ought  not  to  insert 
that  reservation.  The  bill  was  filed  after  the  lengthened  discus^ 
sion  in  the  Ecclesiastical  Court,  and  after  the  decision  in  the 
Privy  Council.  The  parties  had,  therefore,  before  them  every 
fact  which  could  be  necessary  to  guide  their  judgment, 
and  the  bill  *was  filed  under  the  advice  of  the  most  able  [*149J 
and  experienced  counsel.  The  conclusion  to  which 
they  came  (and  I  am  very  far  from  thinking  that  it  was  not  a 
sound  exercise  of  their  jndgment)  was,  that  they  should  put 
their  case  simply  upon  the  construction  of  the  papers,  without 
going  into  any  collateral  matters.  That  conclusion  having  been 
pome  to,  upon  a  full  view  of  every  fact  which  the  parties  now 
know,  I  must  consider  that  they  have  consented  to  rest  their  liti- 
gation upon  that  state  of  circumstances,  and  therefore  that  the 
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order  dismissinp  the  bill  ought  to  be  made  in  an  unqualified 
fonn. 


Mr.  Tvnss  and  Mr.  Wray  asked  for  costs  on  behalf  of  the 
Attorney-General. 


Vice-Chancellor. — ^There  are  two  questions, — whether  you 
can  have  the  costs  out  of  the  estate,  or  whether  against  the 
{plaintiffs.  Out  of  the  estate  I  cannot  give  them.  I  know  that 
in  some  very  strong  cases  the  court  have  given  costs  out  of  the 
estate,  where  the  bill  has  been  dismissed,  but  that  has  been  upon 
the  ground  that  the  suit  was  for  the  benefit  of  the  estate.  It' 
was  often  argued  before  Lord  Ck)ttenham,  smd  I  know  that  he 
was  very  reluctant  to  extend  that  rule ;  and  this  does  not  appear 
to  me  a  case  for  it.  The  only  question  is  whether  the  corpora- 
tion of  Gloucester  should  pay  the  costs.  The  Attorney-General 
does  not  disclaim,  but  appears,  and  has  the  benefit  of  the  suit,: 
and  supported  in  argument  the  claim  of  the  plaintifls.  I  must 
consider  the  Attorney-General  to  be  a  party  who  claimed,  and  has 
had  the  benefit  of  the  suit ;  and  that,  having  failed,  he  stands  in 
the  same  situation  as  the  other  claimants.    As  against  him^ 

therefore,  the  bill  must  be  dismissed  without  costs.  He  is 
'  [*160]    in  the  same  'situation  as  many  other  parties,  for  whom  the 

Lord  Chancellor  has  lately  observed  it  might  be  proper 
that  the  legislature  should  make  some  provision  ;(a)  but  the  court 
cannot  protect  them  at  the  expense  of  other  suitors. 


December  8ih. — The  plaintifls  moved  that  no  part  of  the  stock 
standing  to  the  credit  of  the  cause  (consisting,  with  the  accumu- 
lations, of  a  sum  of  225,000/.  New  3^  per  Cent.  Annuities) 
might  be  paid  out  of  court  until  further  order,  and  that  the  div- 
idends might  from  time  to  time  be  laid  out  in  the  purchase  of  Uke 
annuities.  The  motion  was  supported  by  an  affidavit  of  the  so- 
licitor  of  the  plaintifls,  stating  that  the  plaintuffis  had  been  ad* 
vised  by  counsel  to  appeal  from  the  decree,  and  had  instructed 
the  deponent  to  take  tiie  necessary  i»x)ceeding8  for  that  purpose^ 

(a)  In  AppUbjf  t.  Duke,  on  affinning  the  decree  aa  to  coats,  lee  1  Hare,  303. 
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and  that  it  was  intended  to  institute  such  appeal  as  soon  as  the 
rules  and  practice  of  the  court  would  permit,  and  to  prosecute 
the  same  without  any  unnecessary  delay  .(a) 

Mr.  Swanston^  Mr.  Humphrey ^  and  Mr.  BaUy^  for  the  modoiu  ' 

Mr.  Tinnetfj  Mr.  Walker ^  Mr.  Romilly^  Mr.  James  Parker^  and 
Mr.  JoUiffej  for  the  several  defendants. 

•The  following  cases  were  cited  on  the  question  of  [*151] 
the  stay  of  execution: — Chjoyrm  v.  Letkridgey(b)  Hu- 
gueuin  v.  Basdey,{c)  Waldo  v.  Caley^{d)  Way  v.  Foyy{e)  Mac- 
naughtan  v.  Bochmj{/)  Wood  v.  MUnerj^)  Nerot  v.  Bur- 
naudJJC)  Walburn  v.  IngUby,(i)  Storey  v.  Lord  George  Lerir 
nox,{j)  King  of  Spain  v.  Machado,{k)  Suisse  v  Lord  Lowther^iJ) 
Thorye  v.  Mattingley^[m)  and,  on  the  argument  with  respect  to 
the  term,  if  any,  which  ought  to  be  imposed,  Howe  v.  Earl  of 
J)artmotUh,{n) 

Vice-chancellor  : — In  an  early  stage  of  this  cause  the 
amount  of  the  legacies  in  question  was  paid  into  court,  and 
invested  in  stock  in  the  name  of  the  accountant-general,  in  trust 
in  this  cause,  to  abide  the  event  of  the  suit.  Some  observations 
were  made  respecting  the  circumstances  under  which  the  order 
for  paying  the  money  into  court  was  made ;  but  I  think  it  im- 
material to  inquire  whether  the  money  was,  in  fact,  paid  into 
court  with  the  consent  of  the  defendants  or  otherwise ;  for  1 
have  no  hesitation  in  saying  that,  in  the  circumstances  of  this 
case,  I  should  have  made  an  order  for  paying  the  money  into 
court  whether  the  motion  had  been  consented  to  or  not  Such 
an  order  would  have  been  in  the  regular  course  of  the  court  in 
like  cases.    At  the  hearing  of  the  cause  I  was  of  opinion  that 

(a)  It  waf  ftated  at  the  bar  that  the  appeal  was  intended  to  be  to  the  Hove  of 
LiOidi. 

(h)  14  Vea.  685.  (e)  15  Yea.  180.  {d)  16  Yea.  913. 

(e)  18  Vea^453.  (/)  IJ.  &  W.  48.  {g)  1  J.  &  W.  636. 

(k)  U  Rom.  56.  (t)  1  Myl  &  K.  61.  {j)  1  Myl.  6l  Cr.  685. 

(Ar)  1  MyL  db  K.  85,  n.    {1}  3  Hare,  43&  (m)  3  Y.  &  CoU.  254. 
(n)  7  Yea.  151— Per  Lord  Eldon. 
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the  plaintiffs  had  not  established  their  light  to  the  legacy 
[*152]    they  claimed,  and  I  made  a  decree  'dismissing  the  bill, 

and,  as  a  consequence  of  that  decree,  directed  that  the 
money  which  had  been  paid  into  court  by  the  executors  riiould 
be  returned  to  them. 

The  plaintiffs  now  apply  to  me  to  stay  the  execution  of  so 
much  of  the  decree  as  directs  the  return  of  the  money  to  the 
executors,  pending  an  appeal  from  my  decree  to  the  House  of 
Lords.  I  have  given  my  best  consideration  to  the  arguments 
which  were  addressed  to  me,  and  I  am  of  opinion  that  I  ought 
to  accede  to  the  plaintiffs'  application,  giving  the  defendants 
leave  to  apply  for  payment  of  the  money  out  of  court,  in  con- 
formity with  the  decree,  upon  security  being  given  by  them  to 
refund  the  money  in  case  my  decree  should  be  altered. 

During  the  argument,  I  felt  much  pressed  by  a  consideration 
of  the  form  and  nature  of  the  decree,  the  execution  of  which 
the  plaintiffs  have  asked  me  to  stay.  The  effect  of  a  decree 
dismissing  a  bill  is  to  determine,  that,  at  the  time  of  the  institu- 
tion of  the  suit,  the  relative  position  of  the  parties  was  such  as 
in  equity  it  ought  to  be,  and  remain ;  and  it  follows  bf  course, 
where  such  a  decree  is  made,  that  all  interlocutory  orders  which 
have  been  made  for  the  purpose  only  of  protecting  the  subject- 
matter  of  the  suit  pending  the  litigation, — such  as  an  order  for 
the  appointment  of  a  receiver, — an  order  for  an  injunction, — an 
order  for  payment  of  money  into  court,  and  other  like  interlocutory 
orders  which  in  their  very  nature  are  provisional,  must  drop,  and 
the  parties  in  the  cause  be  remitted  to  the  situation  in  which 
they  were  before  those  provisional  orders  were  made.    Such,  at 

least,  must  be  the  rule  in  the  absence  of  special  circum- 
[*153]    stances  to  control  it :  Wcdbum  v.  Ingilby.{a)    A  Mecree 

dismissing  a  bill  is,  therefore,  prima  fcuAe  less  favorable 
to  an  application  like  that  before  me,  than  the  case  of  a  decree 
directing  an  act  to  be  done,  whereby  the  relative  position  of  the 
parties  at  the  time  of  the  institution  of  the  suit  is  to  be  altered. 
The  order  suspending  the  operation  of  the  decree  in  such  a  case 
leaves  the  parties  in  staiu  qito  at  the  time  the  bill  was  filing.    A 

(a)  1  My.  iL  K.  79. 
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decree  dismissmg  the  bill  in  the  present  case,  and  ordering  the 
return  of  the  money,  does  the  same  thing.  In  such  a  case  an 
order  suspending  the  execution  of  the  decree  does,  in  effect  con- 
tinue that  whicli  the  court  by  its  decree  has  decided  to  have 
been  an  infringement  of  the  right  of  the  party. 

In  point  of  form,  therefore,  I  certainly  have  felt  considerable 
difficulty  in  acceding  to  the  plaintiffs'  application.  Excluding 
the  point  of  form,  and  looking  at  the  authorities,  nearly  the 
-whole  of  which  were  noticed  in  the  late  case  of  Suisse  v.  Lord 
Lowther^(a)  I  find  the  court  uniformly  treating  the  question  as 
one  to  be  governed  by  the  discretion  of  the  judge.  And  by 
those  cases,  it  appears  that  the  court  does  not  require  a  case  of 
irreparable  mischief  to  be  made  out  as  a  consequence  of  the 
execution  of  the  decree,  in  order  that  it  may  apply  its  discre- 
tionary power  in  the  way  here  proposed.  In  the  cases  of  Nerot 
V.  BumavdJJ))  and  Chwynn  v.  Lethbridffe,{c)  the  suggested  in- 
conveniences was  far  short  of  being  irreparable.  It  also  appears 
that  where  payment  of  money  is  ordered  by  the  decree,  although 
that  is  not  irreparable,  it  may  require  security  to  be  givin :  Way 
V.  Fay,{d)  Pycroft  v.  Oregoryy{e)  and  Haggart  v. 
Cuits.{f)  In  Suisse  v.  Lard  Lawther^  I  •stated  the  dif-  [•154] 
ficulty  which  I  felt  from  the  authorities  of  WaUmm  v. 
IngUby  and  King  of  Spain  v.  Machado  ;  but  I  was  relieved 
from  the  difficulty  in  that  case  by  the  Lord  Chancellor  consent* 
ing  to  hear  the  appeal  without  delay.  In  this  case  I  must  de- 
cide the  question,  and  I  feel  bound  to  declare  that  I  consider  the 
decision  of  Lord  Ck)ttenham,  in  Storey  v.  Lard  George  Ler^ 
nox,(g)  and  that  of  the  Lord  Chancellor,  in  Lord  Lawiher  v. 
Suisscj  together  with  what  I  know  to  be  the  opinion  of  the 
judges  of  this  court,  that,  notwithstanding  the  cases  of  WaUmm 
V.  Ingiiby  and  King  of  Spain  v.  Machado^  it  is  the  duty  of  the 
court  to  exercise  its  discretion  according  to  the  circumstances  of 
each  particular  case. 

Then,  ought  I,  in  the  exercise  of  that  discretion  which  I  as- 
sume to  be  my  guide,  to  accede  to  the  plaintiffs'  application  1 

(a)  3  Hare,  439.  (h)  3  Rub.  56.  (e)  14  Vea.  585. 

(d)  18  Vea.  453.  (»)  Not  reported.  (/}  Not  reported, 

dr)  1  Myl.  &  Cr.  685. 
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The  decree,  it  is  tnie,  merely  remits  the  money  mto  the  hands 
of  the  executors  whom  the  testator  trusted,  and  through  whom 
the  plaintifis  claim,  and  restores  the  parties  to  the  situation  they 
were  in  before  and  at  the  time  the  bill  was  filed.  But  what  is 
the  effect  of  the  decree  in  a  suit  like  this.  The  executors  in  a 
suit  for  payment  of  a  legacy  represent  the  residuary  l^atee.  A 
decree  for  the  payment  of  the  legacy  would  have  bound  the  re- 
siduary legatees.  Is  not,  then,  the  decree  in  this  suit  virtually 
a  decree  in  favor  of  the  residuary  legatees  ?  Is  it  not  in  effiact 
authorizing  a  distribution  of  the  estate  upon  the  looting  of  the 
decree ;  and  upon  that  principle  the  court  in  some  cases  has 
given  a  party,  whose  bill  was  dismissed  on  the  ground  of  want 
of  title,  his  costs  out  of  the  estate  in  which  he  unsuccessfully 
endeavored  to  establish  an  interest    Must  I  not,  then,  consider 

the  question  before  me  in  the  same  way  as  if  the  plain- 
[*165J    tifis  in  this  suit  were  residuary  legatees,  or  their  *repre- 

sentadves  asking  payment  of  the  whole  residue,  not- 
withstanding an  appeal  from  a  decree  deciding  against  a  claim 
for  a  legacy  of  200,0002.  Ought  I,  in  such  a  case,  to  distribute 
the  money  amongst  such  of  the  residuary  legatees  as  are  liyingi 
tod  the  representatives  of  such  of  them  as  are  dead ;  leaving  it 
to  the  particular  legatee,  if  successful  on  appeal,  to  pursue  the 
money  as  he  best  can  in  the  various  channels  in  which  it  may 
have  been  dispersed.  This  I  think  is  the  real  question  I  am 
bound  to  consider,  and  that  the  form  of  the  suit  ought  not  to 
affect  it.  If  the  executors,  receiving  the  money  out  of  court, 
would  not  distribute  it,  they  are  not  affected  by  the  order  1  pro- 
|K)ae  to  make.  If  they  would  distribute  it  upon  the  footing  of 
my  decree  dismissing  the  bill,  the  inconveniences  I  have  pointed 
out  all  present  themselves ;  and  in  considering  the  importance 
to  be  attached  to  those  inconveniences,  it  ia  impossible  not  to 
admit  that  the  amount  of  the  stake,  and  the  mode  of  its  distri** 
bution,  according  to  existing  circumstances,  are  most  material* 
I  have  asked  myself  this  question, — ^If  property  were  actually 
distributed  amongst  the  two  surviving  executors,  and  the  parties 
interested  in  the  estates  of  the  two  deceased  executors,  and  if  I 
were  myself  plaintiff  in  the  cause,  would  not  the  fact  of  that 
distribution  amongst  persons  not  parties  in  this  cause, — ^involv- 
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ing  the  necessity  of  new  suits  and  proceedings  against  them — 
alone  render  the  question  doubtful  whether  the  appeal  was 
worth  pursuing  ?  Not  meaning,  therefore,  to  intimate  an  opi- 
nion that  a  decree,  directing  the  payment  of  money,  ought,  upon 
light  grounds  to  be  stayed,  with  or  without  security  being  given 
by  the  payee,  I  think  a  sum  exceding  200,000/.,  part  of  a  testa- 
tor's estate,  ought  not  in  this  case  to  be  distributed  between  the 
several  executors  and  representatives  of  the  deceased  executors, 
pending  an  appeal,  however  confident  I  may  feel  in  the  conclu- 
sion to  which  I  came. 

^t  is  undoubtedly  true  that  inconveniences  arise  on  [*166] 
both  sides :  that  is  always  the  case  where  the  court  im* 
pounds  money,  and  orders  it  to  be  laid  out  in  the  purchase  of 
consols.  The  consols  may  fall  in  price,  and  a  great  loss  be  sus- 
tained by  the  party  eventually  entitled  to  the  fund,  and  he  also 
may  be  a  loser  in  the  amount  of  interest  to  be  derived  from  the 
fund :  that,  however,  is  an  inconvenience  which  the  court  con- 
siders as  unavoidable :  it  treats  the  consols  as  being,  in  fact,  a 
fixed  and  not  a  fluctuating  fund.  But  I  think  that  the  court 
may  properly  require  the  plaintiffs  to  submit  to  such  order  as  the 
court  may  hereafter  make  respecting  the  payment  of  interest  and 
costs,  in  consequence  of  the  retention  of  the  fund  under  the  order 
to  be  made  on  this  motion.  The  defendants  must  have  libeny 
to  apply  for  transfer  of  the  fund,  upon  security,  and  also  in  case 
the  appeal  shall  not  be  duly  prosecuted.[l] 


Tm  motion  stood  over,  and  the  plaintiffi  ultimately  declined  to  give  the  undertaking 
teqnired  by  the  court. 


The  plaiutiffii  declining  to  givo  the  undertaking  required  by  the  court  on  the  15th 
of  December,  1843,  and  the  26th  of  January,  1844,  to  submit  to  any  order  the  court 
might  thereafter  make  for  payment  of  interest  or  costs  of  the  appUeation  of  the  i5th 

[I]  The  Lord  Chancellor  on  appeal  held  that  the  fund  was  not  to  bo  parted  with 
ontil  the  appeal  had  been  disposed  of ;  that  as  the  fund  was  invested  it  would  not  be 
allowed  to  be  taken  from  the  control  of  the  court  to  be  mvested  where  it  would  not  be 
under  control  of  court  But  that  defendant  might  apply  to  take  it  out  of  court  for 
the  purpose  of  investment,  and  refused  to  make  defendant  liable  for  any  loss  that 
might  arise  from  a  fall  in  the  funds.  The  Corporation  of  Gloucester  v.  Wood,  1 
PhU.  R.  493. 

Vol-  IIL  18 
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of  Decemberi  1843,  and  consequent  thereon ;  the  court  does  not  think  fit  to  make 
any  order  on  the  motion  then  made,  but  does  order  tliat  the  plaintifiB  do  pay  to  the 
defendants,  Jacob  Osborne  and  John  Surman  Surman,  their  costs  of  the  said  appli- 
cation of  the  15th  of  December,  1843,  and  also  their  costs  of  an  application  made  on 
the  26th  of  January,  1844,  and  also  of  the  application  of  the  3  let  of  January,  1844 ; 
such  teyeral  and  respectiTe  coets  to  be  taxed  &>&,  in  case,  &c  And  the  defendants 
undertake  not  to  apply  to  the  accountant-general  for  any  transfer  of  the  said  bank 
annuities  until  the  second  seal  after  the  present  Hilary  term. 


[•157]  The  plaintifli  afterwards  moved,  before  the  Lord  Chancellor,  that  *this 
order  might  be  discharged ;  and  that,  notwithstanding  the  decree,  no  part  of 
the  said  bank  annuities  might  be  transferred,  Ac.  untU  further  mder,  [ranewing  the 
motion :  supra,  p.  150.]  Tlie  Lord  Chancellor  refused  the  motion  to  slay  the  trans- 
fer, but  gave  the  plaintiBi  time  to  consider  whether  they  would  enter  into  the  under- 
taking mentioned  in  the  above  order ;  and  afterwards  heard  the  defendants  upon  the 
questions— first,  whether  the  plaintifli,  in  their  corporate  character,  could  give  any 
undertaking  binding  on  their  successors ;  and  secondly,  whether  the  undertaking  ought 
not  to  extend  to  any  loss  in  principal  as  well  as  interest. 


Johnson  v.  Johnson. 

1843 :  November,  8th,  and  13th. 

The  33rd  section  of  the  stat.  1  Vict.  c.  26,  which  provides,  that  where  a  child  or  other 
issue  of  the  testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or  be- 
queathed, shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue 
shall  be  living  at  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened  immediately  after 
that  of  the  testator,  does  not  substitute — for  the  pre-deceased  devisee  or  legatee, 
the  issue  whose  existence  is  the  event  or  condition  which  excludes  the  lapse,  but 
renders  the  subject  of  the  gift  the  absolute  property  of  the  pre-deceased  dovieee  or 
legatee,  and  therefore  disposable  by  his  will,  notwithstanding  his  death  before  the 
death  of  the  testator. 

Michael  Payne  Johnson,  by  his  will,  bearing  date  the  21st 
of  July,  1841,  gave,  devised,  and  bequeathed  all  and  singular 
his  lands,  tenements,  and  real  estates  whatsoever  and  where- 
soever, and  also  all  his  money,  and  securities  for  money,  and 
personal  estate  and  effects  whatsoever  and  wheresoever,  unto 
his  wife,  Frances  Johnson,  and  to  her  heirs,  executors,  admin- 
istrators, and  assigns,  according  to  the  nature  thereof.    And  he 
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also  gave  and  devised  unto  his  wife  and  her  heirs  all  estates 
vested  in  him  as  mortgagee  in  fee  or  in  trust,  nevertheless,  upon 
the  trusts  and  purposes  on  which  he  held  the  same,  and  he  ap- 
pointed his  wife  sole  executrix  of  his  will.  Michael  Payne  Johi^ 
son  subsequently,  on  the  5th  of  July,  1842,  made  a  codicil  to 
his  will,  by  which  he  gave  his  book  debts  to  his  wife  and 
another  person,  as  joint  executrix  and  executor,  and  bequeathed 
several  legacies;  and  in  all  other  respects  ratified  and  confirmed 
his  will. 

•Robert  Johnson,  the  father  of  Michael  Pajme  John-  [*158J 
son,  by  his  will,  dated  the  7th  of  January,  1842,  gave 
and  devised  all  that  his  messuage  or  tenement,  with  the  appur- 
tenances, situated  in  the  parish  of  St.  Martin,  in  the  borough  of 
Leicester,  subject  to  any  sum  of  money  that  might  be  charged 
thereon  (if  any  at  the  time  of  his  decease)  unto  his  son  Michael 
Payne  Johnson,  his  heirs  and  assigns,  for  ever ;  and  the  testator 
Robert  Johnson  gave  and  devised  certain  other  messuages  or 
tenements,  therein  described,  unto  his  (the  testator  Robert  John- 
son's) sons,  Henry  Johnson  and  Edmund  Johnson,  respectively, 
and  their  respective  heirs  and  assigns.  And  the  testator  Robert 
Johnson,  after  bequeathing  unto  his  son  Michael  Payne  Johnson 
his  gold  watch,  gave  and  bequeathed  all  his  household  goods 
and  furniture,  money  and  securities  for  money,  and  all  other  his 
personal  estate  and  effects  whatsoever  and  wheresoever,  not  be- 
fore disposed  of,  unto  his  sons,  Michael  Payne  Johnson,  Henry 
Johnson,  and  Edmund  Johnson,  to  be  divided  between  them, 
share  and  share  alike,  subject  to  the  payment  thereout  of  his 
debts  and  funeral  and  testamentary  expenses.  And  he  appoint- 
ed his  sons,  Michael  Payne  Johnson,  Henry  Johnson,  and  Ed- 
mund Johnson,  his  executors. 

Michael  Payne  Johnson  died  on  the  15th  of  July,  1842,  leav- 
ing Frances,  his  widow,  enceinte  of  a  daughter,  the  infant  de- 
fendant Frances  Payne  Johnson,  who  was  bom  on  the  11th  of 
October,  1842.  The  will  and  codicil  of  Michael  Payne  John- 
son were  proved  by  Frances,  his  widow,  and  the  other  executor. 

Robert  Johnson  died  on  the  27th  of  August,  1842.  His  will 
was  proved  by  his  two  surviving  sons,  Henry  and  Edmund. 

Frances  Payne  Johnson  was  the  heiiess-at-law,  and  Frances 
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[*169]  •Payne  Johnson,  Henry,  and  Edmund,  were  the  next 
of  kin,  of  Robert  Johnson.  Frances  Pa3rne  Johnson, 
and  her  mother,  Frances,  the  widow,  were  the  next  of  kin  of 
Michael  Pajrne  Johnson. 

The  bill  was  filed  by  Henry  and  Edmund,  against  Frances, 
the  widow,  and  her  co-executor,  and  Frances  Pajne  Johnson, 
praying  that  the  rights  and  interests  of  all  parties  imder  the  be- 
quests in  the  will  of  Robert  Johnson,  in  favor  of  Michael  Payne 
Johnson,  might  be  declared,  and  the  property  paid  to  or  secured 
for  the  benefit  of  the  parties  who  should  be  declared  entitled 
thereto;  and,  if  necessary  for  such  purposes,  that  an  account  of 
the  personal  estate  and  effects  of  Robert  Johnson  possessed 
by  the  plaintiffs,  might  be  taken  and  applied  in  a  due  course  of 
administration. 

Frances,  the  widow,  by  her  answer,  claimed  all  the  real  and 
personal  estate  of  Michael  Payne  Johnson,  including  the  real 
and  personal  estate  devised  and  bequeathed  to  him  by  the  will 
of  his  father,  Robert  Johnson,  which,  she  submitted,  passed  by 
the  will  of  Michael  Payne  Johnson,  notwithstanding  his  death 
in  his  father's  lifetime.  The  answer  of  the  infant  Frances 
Payne  Johnson  claimed  the  same  real  and  personal  estate  devis- 
ed by  the  will  of  Robert  Johnson ;  or  the  real  estate,  subject  to 
the  dower  of  Frances,  the  widow, — and  a  share  of  the  personal 
estate,  as  one  of  the  next  of  kin  both  of  Robert  and  Michael 
Payne  Johnson.    At  the  hearing — 

Mr.  Raupell  and  Mr.  Rolt,  for  the  plaintiffs,  as  trustees,  sub- 
mitted to  the  court  the  question  which  arose  on  the  con- 
struction of  the  late  Statute  of  Wills,  1  Yict.  c.  26,  ss.  3,  24,  and 
33.(a) 

[*160]        *Mr.  Walker  and  Mr.  TTeZd,  "for  the  defendants,  Frances 

(a)  Sect  33,  enacts—"  That  where  any  penon,  being  a  child  or  other  issae  of  the 
testator  to  whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed,  for  any 
estate  or  interest  not  determinable  at  the  death  of  such  penon,  shall  die  in  the  lifetime 
of  the  testator,  leaving  issue,  and  any  such  issue  of  such  penon  shall  be  living  at  the 
time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take 
efl^t  as  if  the  death  of  such  person  had  happened  inmiediately  after  the  death  of  the 
testator^  unless  a  oontrarv  intention  shall  appear  by  the  wiU." 


S. 
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the  widow,  and  the  other  personal  representative  of  Michael 
Pa3aie  Johnson,  argued,  that  the  only  construction  of  the 
act  which  can  be  practically  followed  out  is,  that  which  gives 
the  property  devised  by  the  will  of  the  original  testator  to  the 
legatee  absolutely,  so  as  to  pass  by  the  will  of  the  legatee,  and 
thereby  benefit  his  children,  or  issue,  through,  and  not  indepen- 
dently of,  the  legatee.  Any  other  construction  would  raise  a  va- 
riety of  subordinate  questions  of  great  difficulty.  Suppose  the 
child,  contemplated  in  sect  33,  to  die,  leaving  not  only  children 
but  grandchildren,  the  court  must  then  determine  whether  one 
class  or  both  classes  are  to  take — ^whether  per  capita  or  per 
stirpes  ?  Suppose  the  child  who  should  be  the  legatee  was  a 
daughter,  and  that  daughter  died,  leaving  a  husband  as  well  as 
issue,  the  question  may  be  between  the  personal  representative 
of  the  deceased  legatee  and  her  next  of  kin.  The  words,  mak- 
ing it  a  condition  that  the  "  issue  of  such  person  shall  be  living 
at  the  time  of  the  death  of  the  testator,"  do  not  necessarily  im- 
port that  the  issue  are  to  take  in  substitution  for  the  parent,  the 
original  legatee.  The  suggested  inconvenience — that  tho  pre- 
sumed intention  of  the  testator  to  benefit  the  issue  of  his  child 
in  case  his  child  should  be  dead,  (which  it  is  said  the  statute  en- 
deavors to  give  effect  to,)  may  be  defeated  by  giving  to  creditors 
Che  benefit  of  the  legacy,  in  rendering  it  part  of  the  disposable 
property  of  the  legatee,  and  therefore  liable  to  his  debts — 
is  a  mere  accident  for  *which  the  legislature  does  not  *[161] 
provide.  The  possible  bankruptcy  or  insolvency  of  the 
legatee  is  not  a  matter  to  be  regarded  in  the  construction  of  the 
statute.  Under  the  will  of  bis  father,  Michael  Payne  Johnson 
had  an  inchoate  interest  in  this  property,  which  passed  by  his 
own  will  to  his  devisee  and  legatee.(a) 


Mr.  Kenyan  Parker  and  Mr.  Bacon,  for  the  infant  defendant, 
Frances  Payne  Johnson. 

It  cannot  be  supposed  that  the  words  of  the  statute,  which 
require  that  the  issue  referred  to  <<  shall  be  living  at  the  time  of 


(a)  See  Jarman  on  Wills,  vol.  1,  p.  314,  voL  9,  p.  727 ;  Griffiths  v.  Gale,  13  Sim. 
397. 
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the  death  of  the  testator,"  are  a  mere  condition,  and  are  not  in- 
tended to  give  the  issue  any  benefit  from  the  legacy.  Nothing 
more  arbitrary  or  capricious  can  be  imagined,  than  a  condition, 
making  the  benefit  to  the*  estate  of  the  parent,  and  the  interests 
of  the  creditors  of  the  parent,  all  dependent  upon  the  fact  of 
whether  the  parent  dies  leaving  issue  or  not — such  issue  being 
(as  it  is  said)  wholly  uninterested  in  the  question.  The  true  con- 
struction of  the  statute  is  to  treat  it  as  substituting  the  issue  for 
the  parent,  so  that  the  legacy  to  the  parent  shall  not  lapse  by  his 
death.  The  ai^ument  for  the  defendant,  who  claims  under  the 
will  of  Michael  Payne  Johnson,  fails,  inasmuch  as  the  will  of 
Michael  Payne  Johnson  must  take  effect  as  if  executed  immedi- 
ately before  his  death  ;(a)  but  he  had  not  then  any  interest  in  this 
property,  contingent,  executory,  or  future,(&)  and  it  is  therefore 
impossible  that  any  such  interest  could  pass  by  his  will.  If  the 
issue  of  the  legatee  be  held  not  to  take  by  way  of  substitution, 

the  other  more  reasonable  construction  would  be  that 
[*162]    *the  next  of  kin  of  the  legatee  shall  take,  according  to 

the  Statute  of  Distribution. 


t    I 


Vice-chancellor. — ^Independently  of  the  points  raised  upon 
the  3d  and  24th  sections  of  the  Statute,  I  do  not  think  it  possible 
to  raise  a  question  upon  the  construction  to  be  given  to  it  on  this 
point  If  the  words  of  the  statute  are  considered  independently 
of  the  consequences  particularly  noticed  in  argument,  they  will 
not  be  found  so  unreasonable  as  to  raise  a  doubt  upon  their  effect 
It  is  not  improbable  that  a  testator, — a  father,  may  mean  to  give 
a  provision  to  each  of  his  children  who  shall  survive  him,  or 
who,  dying  in  his  lifetime,  shall  leave  a  family  existing  at  his 
(the  testator's)  death.  If  any  of  his  children  should  leave  a 
family  to  be  provided  for,  he  may  reasonably  intend  to  give  to 
such  child  the  same  power  of  regulating,  as  between  the  mem- 
bers of  his  own  family,  what  they  shall  severally  take,  as  he 
would  have  had  if  he  had  survived  the  testator.  That  is  neither 
an  irrational  nor  an  improbable  purpose.  The  33d  section  of 
the  act  provides,  that,  in  the  case  supposed,  such  devise  or  be- 

(a)  St  1  Victc.  36,  ■.  34.  (()  Id.i.3. 
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quest  shall  "  not  lapse."  If  the  section  had  stopped  theie,  the 
meaning  might  have  been  open  to  argument ;  but  even  then  I 
should  have  said  that  it  was  obviously  intended  to  carry  out  the 
intention  which  I  have  noticed.  The  act,  however,  goes  on  to 
say,  that  the  bequest  <<  shall  take  effect ;"  thus  afB.nnatively  ex- 
pressing what  was  meant  by  the  enactment  that  the  bequest  shall 
not  lapse.  The  intention  of  the  testator  himself  is  to  take  effect 
in  the  same  manner  as  though  the  legattee  had  died  immediate- 
ly after  the  death  of  the  testator ;.  and,  therefore,  this  bequest  to 
the  son  is  to  take  effect  as  if  the  son  had  died  after  the  tes- 
tator. 

*The  next  question  is,  as  to  the  consequences  of  giv-  [*163} 
ing  such  effect  to  the  words  of  the  statute.  Those  con- 
sequences are  the  same  as  if  the  law  were  appUod  to  a  case,  in 
which,  independently  of  this  act,  a  person  to  whom  an  estate 
devolved  had  happened  to  die  inunediately  after  the  devolution; 
In  such  a  case,  the  testamentary  power  would  necessarily  attach. 
It  also  attaches  in  this  case,  subject  to  the  question  which  is 
raised  in  argument  upon  the  24th  section, — ^whether  that  clause, 
stating  that  the  will  shall  operate  from  his  own  death,  will  per- 
mit it  to  operate  on  property  which  he  acquires  in  this  way ; 
and  this  again  depends  upon  the  question  whether  the  property 
is  (within  the  description  of  the  3rd  section)  property  over  which 
the  legatee  has  a  testamentary  power. 


Nw,  13. — ^Yice-Chakcellor  : — I  stated  my  opinion  at  the  con- 
clusion of  the  argument,  that,  upon  the  construction  of  the  33rd  sec- 
tion of  the  Stat.  1  Yict.  c.  26,  taken  alone,  a  legatee  within  that  sec- 
tion would  take  the  same  provision  under  his  father's  will,  and 
with  the  same  powers  and  incidents  of  property,  as  if  he  had 
actually  survived  the  testator ;  and  that  it  was  not  intended  that 
the  issue  of  such  legatee  should  take  the  bequest  independently 
of  the  legatee.  The  existence  of  the  issue,  I  think,  was  the  mo- 
tive of  this  provision  of  the  legislature,  but  the  issue  was  not  the 
object  of  it.  It  was  argued  by  Mr.  Bacon,  that,  if  this  proposition 
were  in  other  respects  correct,  it  was  incorrect  so  far  as  it  would 
give  the  legatee  a  testamentary  power  over  his  legacy.  In  sup- 
port of  this  argument  it  was  said  that  the  3rd  section  of  the  act 
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empoweied  parties  to  dispose  by  will  of  such  interests  ODly  as 
they  had  at  the  time  of  their  natural  death  ;  and  that  that  sec- 
tion could  not  be  construed  to  extend  to  property  which 
[*164J  did  not  in  any  sense  accrue  *to  the  testator  until  after 
his  natural  death.  Without  admitting  that  the  words  of 
the  3rd  section,  taken  alone,  do  not  sufficiently  describe  a  future 
accruing  interest,  like  that  under  consideration,  I  think  the  lega- 
tee has,  upon  the  true  construction  of  the  whole  act,  a  testamen- 
tary power  over  it.  The  3rd  and  24th  sections  make  the  will 
speak  from  the  death  of  the  testator ;  and  the  33rd  section  in 
effect  declares,  that,  in  the  circumstances  contemplated  by  that 
section,  the  child  shall  be  taken  to  have  died  on  a  day  later  than 
his  natural  death. 

Being  of  opinion  that  the  intention  of  the  33rd  section  was 
that  which  I  have  before  expressed,  I  have  no  doubt  of  the  pro- 
priety of  extending  the  fiction  introduced  by  the  33rd  section  to 
all  cases  of  testamentary  disposition  imder  the  other  clauses  of 
the  act. 

It  occurred  to  me  during  the  argument  that  the  construction 
to  be  put  on  the  act  might  be  affected  by  the  cases  of  Daniel  v. 
Dudlei/,{a)  Palin  v.  Hills,{b)  and  cases  of  that  class ; — ^where  a 
testator  has  in  terms  declared  that  a  legacy  given  by  his  will,  in 
case  of  the  death  of  the  legatee,  shall  go  to  the  executors  and 
administrators,  or  to  the  personal  representatives  of  the  legatee, — 
in  one  sense  providing  against  a  lapse.  In  those  cases,  however, 
it  appears  to  me  that  the  court  has  gone  entirely  upon  the  pro- 
bability of  an  intention  to  be  attributed  to  the  testator  when  he 
has  in  terms  given  the  legacy,  in  the  events  supposed,  not  to  a 
party  himself,  but  to  the  representatives  of  that  party ;  and  not, 
as  in  this  case,  where  the  legacy  is  expressly  saved  to  the  party 
himself.  I  mention  those  cases,  that  it  might  not  be  supposed  I 
have  overlooked  them.  I  think  they  do  not  apply  to  this  ques- 
tion. 


[*165]       *Thi8  camre,  &c.,  npon  hearing  the  probate  of  the  will  of  Robert  JohiuMm* 

the  original  testator  in  &c.|  and  the  probate  of  the  will  and  codicil  of  Michael 

Payne  Johnson,  the  other  testator  in  £&c.|  this  court  doth  declare  that  so  much  of  the 

(a)  1  Phil.  1.  (h)  1  Myl.  6l  K.  470. 
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raidnaiy  penonal  estate  of  Robert  Johnson,  the  Slc,  as  was  bequeathed  to  Michael 
Payne  Johnsoui  sinoe  deceased«  by  the  will  of  the  said  testator,  vested  in  the  said 
Michael  Payne  Johnsoni  with  a  power  of  disposing  thereof  by  will ;  and  that,  under 
the  will  and  codicils  of  the  said  Michael  Payne  Johnson,  the  testator,  in  the  pleadings 
also  named,  the  defendant  Frances  Johnson,  widow  of  &c,  is  entitled  to  such  personal 
estate  as  aforesaid.  [Costs  to  be  taxed  and  retained  and  paid  by  the  plaintiffii  out  of 
the  general  perMnal  estate  of  Robert  Johnson.]  And  the  defendants,  Frances  John- 
son, widow,  and  W.  Dalton,  the  executrix  and  executor,  dtc.,  waivin|f  any  aeooants 
against  the  plaintiflb  as  offered  by  the  bill,  it  is  ordered  that  the  plaintiffs  be  at  liberty 
to  transfer  and  pay  one-third  part  of  the  residuary  perM>nal  estate  of  Robert  Johnson 
io  the  defendant  Frances  Johnson,  widow,  the  executrix  of  Michael  Payne  Johnson, 
deceased.    Idberty  to  apply. 


Green  v.  Pledger. 

1844 ;— lOth,  34th,  and  S9th  February. 

The  leave  of  the  Court  is  necessary  in  order  to  serve  penonally  a  party  out  of  the 
jurisdiction  with  notice  of  a  motion  in  a  cause,  although  such  party  has  been  served 
out  of  the  jurisdiction,  under  the  stat  4  &  5  Will.  4,  c.  S'2,  with  the  subpoena  to 
appear  and  answer,  and  an  appearance  has  been  entered  for  him  in  the  suit  under 
that  statttte.[l] 

If  a  party  in  a  suit  may  be  served  out  of  the  jurisdiction,  under  the  stat  4  and  5  Will. 
4,  c.  82,  m  respect  of  any  part  of  the  subject  of  the  suit,  the  service  is  good  for  all 
the  other  purposes  of  the  suit. 

It  b  not  open  to  one  defendant,  on  an  interiocutory  application,  to  object  to  the  irre* 
gnlarity  of  the  service  of,  and  appearance  by,  another  defendant,  if  such  other  de- 
fendant, having  notice  of  the  application,  does  not  himself  object  on  the  ground  of 
such  irregularity. 

The  court  having  interfered  by  injunction  to  restrain  the  payment  of  a  legal  debt,  ad- 
mitted by  the  debtor  to  be  due  to  the  nominal  creditor,  has  then  jurisdiction  to  de- 
cree payment  of  the  debt  against  the  debtor,  without  sending  the  party  entitled  to 
the  payment  to  recover  it  by  the  use  at  law  of  the  name  of  the  nominal  creditor. 

Circumstances  under  which  the  answer  or  disclaimer  of  one  defendant  may  entitle  tho 
plaintiff  to  a  decree  m  the  cause,  as  against  another  defendant,  although  the  an- 
swer or  disclaimer  of  one  defendant  is  not  evidence  against  the  othor. 

[1]  As  to  substituted  service  of  subpoena,  see  Hobhoute  v.  Courtney,  12  Sim.  140 ; 
Noad  V.  Baekhnue,  3  Y.  &  C.  529  ;  Norton  v.  Hepwortk,  1  Hall  &  Twell,  158; 
Weymouth  r.  Lambert,  3  Beav.  333 ;  Murray  v.  Vipartt  1  Phil.  531 ;  Homhy  y. 
Mehuee,  4  Hare,  306 ;  Cooper  v.  Wood,  5  Beav.  391. 
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This  was  a  motion  for  payment  into  court  of  the  sum  of  5002., 
due  upon  two  promissory  notes,  one  dated  the  22nd  of  Septem- 
ber, 1836,  for  the  sum  of  200/.,  and  the  other  dated  the  16th  of 
October,  1836,  for  the  sum  of  300/.,  both  made  by  the  defendant 
William  Pledger,  and  both  payable  to  the  defendant  John  Angle ; 
and  also  for  an  injunction  to  restrain  John  Angle  finom 
[*1G6J  indorsing  *the  notes,  so  as  to  make  them  payable  to  any 
person  other  than  the  plaintiffs,  and  from  taking  proceed- 
ings at  law  to  recover  the  amount  due  thereon  from  the  defend- 
ant Pledger. 

The  facts  of  the  case  appear  fully  upon  the  judgment. 

Mr.  Wood,  for  the  motion. 
Mr.  Anderton,  contra. 

Vice-chancellor  : — ^The  plaintiffs  are  the  official  assignees 
and  the  creditors'  assignees  of  Bemeird  Angle,  a  bankrupt.  The 
defendant  William  Pledger  is  the  maker  of  two  promissory  notes, 
one  for  200/.,  and  the  other  for  300/.,  both  payable  to  the  order 
of  John  Angle. 

The  case  made  by  the  bill  is,  that  Bernard  Angle,  the  bank- 
rupt, for  the  purpose  of  withdrawing  his  property  from  his  cre- 
ditors, placed  it  in  the  hands  of  his  brother  John  Angle  ;  and 
that  John  Angle  has  invested  part  of  the  assets  of  the  bankrupt 
in  the  purchase  of  public  stocks  and  funds  of  Great  Britain,  and 
lent  other  parts  of  such  assets  upon  the  security  of  promissory 
notes ;  that  the  monies  due  upon  the  said  two  promissory  notes 
for  200/.  and  300/.  are  part  of  the  assets  of  the  bankrupt,  which 
were  lent  by  John  Angle  to  Pledger  with  notice  of  that  fact ; 
that  John  Angle,  having  been  summoned  to  attend  as  a  witness 
lobe  examined  under  the  fiat  against  Bernard  Angle,  refused  to 
attend,  and  ultimately  absconded  and  went  to  Boulogne,  in 
France,  where  he  now  remains. 

The  two  promissory  notes  are  stated  to  have  been  found 

[*167]    in  the  possession  of  John  Angle  by  the  messenger  *un- 

der  the  fiat, — to  have  been  taken  possession  of  by  such 

messenger  and  delivered  to  the  plaintiffs.    It  is  said,  also,  that 
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John  Angle,  in  December,  1836,  brought  an  action  of  trover 
against  the  plaintiffs  for  the  notes,  and  also  an  action  of  trespass ; 
but  the  actions  were  not  prosecuted,  and  in  March,  1838,  the 
defendants  in  the  actions  obtained  judgment  of  non-suit :  that 
the  notes,  not  being  indorsed  by  John  Angle,  the  plaintifiis  can- 
not  recover  upon  them  at  law,  and  that  Pledger  refuses  to  pay 
to  the  plaintiffs  the  sums  due  upon  the  notes. 

The  object  of  the  suit  is  to  recover  the  moneys  due  upon  the 
two  notes ;  and  to  recover  any  stock  belonging  to  the  bankrupt 
now  standing  in  the  name  of  John  Angle,  and  also  all  other 
property  of  the  bankrupt  held  by  John  Angle.  And  the  bill 
prays  an  injunction  to  restrain  John  Angle  from  indorsing  the 
notes,  except  to  the  plaintiffs,  and  from  proceeding  at  law  against 
Pledger. 

The  defendant  Pledger  has  appeared  and  answered.  He  ad- 
mits, without  reserve  or  qualification,  his  liability  to  John  Angle 
upon  the  notes,  except  as  to  a  sum  of  522. 10s.  which  he  claims 
as  a  set-off.  He  ignores  altogether  the  case  of  the  plaintiffs,  not 
admitting  that  the  money  due  upon  the  notes  forms  part  of  the 
assets  of  the  bankrupt  He  submits  that  he  has  not  been,  and 
is  not  now,  bound  to  pay  the  two  sums  of  200Z.  and  300/.,  until 
lawfully  called  upon  to  pay  the  same  to  some  person  duly  au- 
thorized to  receive,  and  to  give  a  discharge  for  such  sums.  He 
submits,  whether  he  is  properly  made  a  defendant  to  this  suit, 
and  whether  the  plaintiffs  are  entitled  to  any  relief  against  him 
upon  this  bill.  But  if  the  court  should  be  of  opinion,  that,  in 
the  result  of  this  suit,  the  plaintiffs  are  entitled  to  the  two  notes, 
or  the  beneficial  interest  in  or  to  the  same,  then  he  sub- 
mits, *that  he  ought  to  be  considered  a  stakeholder,  and  [*1681 
allowed  the  52/.  10s.  and  his  costs. 

Under  the  late  statute,(a)  the  defendant  John  Angle  was  served 
at  Boulogne  with  the  subpoena  to  appear  to  and  answer  the  bill ; 
and  an  appearance  was  afterwards  entered  for  him  under  the 
same  statute. 

In  this  state  of  the  cause,  in  January,  1844,  a  motion  was 
made  by  the  plaintifl^  that  Pledger  might  be  ordered  to  pay  the 

(•)  SUit4&SWiU. 4,0.63. 
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amount  of  the  two  notes  with  mterest  into  court ;  that  the  same^ 
when  paid  in,  might  be  laid  out,  and  that  John  Angle  might  be 
restrained  by  injunction  from  indorsing  the  notes  except  to  the 
plaintiffs,  and  from  proceeding  at  law  upon  the  notes  against 
Pledger. 

When  the  motion  came  on,  it  appeared  that  the  plaintiffs  had, 
without  the  leave  of  the  court,  served  the  notice  of  this  motion 
npion  John  Angle,  at  Boulogne ;  but,  as  I  was  of  opinion  that 
such  service,  without  the  leave  of  the  court,  could  not  be  treated 
as  good  service,  the  motion  was  ordered  to  stand  over ;  and  af- 
terwards, on  the  10th  of  February,  1844, 1  made  an  order,  upon 
the  plaintiffs'  application,  that  sevice  of  the  notice  of  motion 
upon  John  Angle  at  Boulogne  should  be  deemed  good  service. 
The  notice  of  motion  has  since  been  served  upon  John  Angle  at 
Boulogne,  and  the  motion  came  on  before  me  upon  affidavits  as 
against  John  Angle,  who  did  not  appear,  and  upon  the  answer 
of  Pledger. 

The  effect  of  Pledger's  answer  I  have  already  stated.  The 
effect  of  the  affidavits,  as  between  the  plaintiffs  and  John 
[*i69J  Angle,  admits  of  no  doubt  If  an  answer  ^admitting 
that  which  appears  upon  the  affidavits  were  put  in  by 
John  Angle,  a  decree  as  against  him  would  be  of  course,  for  it 
would  be  admitted  that  the  money  lent  upon  the  two  notes, 
as  well  as  the  other  money  in  question,  was  in  fact  the  bank- 
rupt's money.  If  J(^n  Angle  appeared  upon  this  motion,  and 
no  affidavit  was  offered  in  answer  to  the  affidavits  now  before 
the  court,  the  question  would  be  equally  concluded  for  the  pur- 
poses of  the  motion.  And  where  the  defendant  has  been  dul^ 
served  with  notice  of  the  motion,  and  will  not  appear,  I  must 
consider  the  case  to  be  the  same  as  between  the  plaintiffs  and 
him,  (John  Angle.) 

The  question,  then,  is  upon  the  objections  raised  by  the  de- 
fendant Pledger. 

One  objection  was,  that  the  service  of  the  subpoena,  and  the 
entering  the  appearance,  were  not  authorized  by  the  statute.(a) 
The  answer  to  this  objection  is,  that  the  suit  does,  as  to  some 

(a)  Sut.  4  &  5  Wai.  4, 0. 83. 
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parts  of  the  matters,  relate  to  <'  money  invested  in  government 
or  other  public  stock  f{a)  and  if  service  be  good  quoad  hocj  the 
service  will  be  good  for  all  the  other  purposes  of  the  suit  But 
if  the  defendant  who  is  so  served  does  not  object, — ^if  he  waives 
the  irregularity,  (if  any  there  be,)-^it  is  Uke  an  appearance  gra-^ 
tis.  The  other  parties  cannot,  in  that  case,  complain  of  the 
manner  in  which  the  appearance  of  that  defendant  has  been 
enforced  or  recorded. 

It  was  then  said  that  the  liability  of  Pledger  was  purely  a 
legal  question,  and  that  this  court  would  not  try  it,  or  do  more 
than  allow  the  plaintiffs  to  use  the  name  of  John  Angle.  I  will 
not  say  how  the  case  would  have  been  if  the  defendant 
Pledger  had  suggested  that  *there  was  a  question,  how-  [*170] 
ever  slight,  as  between  himself  and  John  Angle.  That, 
however,  is  not  his  case ;  he  asks  only  that  he  may  not  pay  to 
any  one  who  cannot  give  him  a  discharge,  and  that  the  court  is 
bound  to  attend  to.  But  he  is  not  so  wild  or  regardless  of  his 
own  interests  as  to  subject  himself  even  to  the  risk  of  costs,  by 
raising  any  question  between  himself  and  John  Angle ;  and, 
in  such  a  case,  the  court  will  not  pro  forma  only,  send  the  case 
to  law  where  there  is  nothing  to  try.  In  the  late  case  of  Pearce 
V.  Creswick{b)  the  jurisdiction  of  the  court  was  exercised  on 
similar  grounds.  Pledger  was  properly  made  a  defendant,  with 
a  view  to  the  injunction  ;  and  if  there  was  a  case  to  be  tried  at 
law,  the  court  would  have  been  bound  to  regard  the  claim  of 
Pledger ;  but  no  such  case  has  been  raised. 

It  was  suggested  that  the  defendant  Pledger  has  not  admitted 
that  the  notes  in  the  hands  of  the  plaintiffs  are  the  same  notes 
which  he  (the  defendant)  signed ;  and  that  the  proper  course 
would  have  been  for  the  plaintiffs  to  have  deposited  the  notes 
with  the  clerk  of  records,  and  have  called  upon  the  defendant 
to  inspect  them,  and  upon  such  inspection  to  admit  or  deny  that 
they  are  genuine.  The  notes  are,  however,  verified  by  affidavit 
on  the  part  of  the  plaintiffs,  and  there  is  no  suggestion  that  there 
are  any  other  similar  notes  in  existence.  It  is  the  same  as  the 
case  of  an  admission  of  a  certain  deed  upon  the  answer ;  the 

(«)  Id.,  Met  1.  ,  (6)  1  Hare,  S86. 
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production  of  a  corresponding  instrument,  there  being  no  sug- 
gestion that  there  is  any  other  or  counterfeit  instrument,  is,  in 
practice,  treated  as  sufficient. 
Then  comes  the  sole  point  of  the  case  which,  since  the  ar- 
gument, I  have  had  to  consider.  It  was  said  that  the 
[*171]  'court  can  only  make  the  order  for  payment  of  money 
into  court  upon  motion,  where  the  admission  which  can 
be  read  from  the  answer  gives  the  plaintiflf  at  least  the  right  of 
sustaining  the  suit  against  the  defendant ;  and  the  case  of  Dub- 
less  V.  Flint{a)  was  adverted  to,  as  affirming  that  principle.  To 
the  authority  of  that  case  I  entirely  defer,  and  I  have  always 
followed  it  in  practice  ;(6)  but  I  shall  not  violate  that  principle, 
if,  upon  a  record  framed  as  this  is,  I  receive  the  affidavits  made 
on  behalf  of  the  plaintiffs  upon  this  motion.  Has  not  the  de- 
fendant Pledger  given  the  admission  which  the  principle  of  that 
case  requires  ?  If  John  Angle  were  not  a  party  to  this  record, 
or  if,  being  a  party,  it  were  necessary  to  the  decree  which  the 
plaintiffs  ask  that  issue  should  be  joined  between  the  plaintiffs 
and  Pledger  upon  the  point  which  it  is  the  object  of  these  affi- 
davits to  prove, — i.  e.  the  interest  of  the  plaintiffs  in  the  notes, 
as  between  himself  and  John  Angle,  the  case  of  Dubless  v.  Flint 
might  apply ;  but  that  is  not  this  case.  The  defendant  Pledger 
admits  his  liability  to  John  Angle,  and  ignwes  only  the  question 
of  right  as  between  the  plaintiffs  and  John  Angle.  If  John  An- 
gle were  not  a  party  to  this  suit  the  plaintiffs  would  have  to  join 
issue  with  Pledger  upon  their  right  as  against  John  Angle,  and 
would  be  bound  to  prove  that  right  as  against  Pledger.  But  the 
latter  being  a  party,  it  is  with  him  and  him  only  that  the  plain- 
tiffs have  to  litigate  that  right ;  and  a  decree  in  the  plaintiffs' 
favor  against  John  Angle  will  be  a  sufficient  protection  to  Pled- 
ger. That  it  is  only  with  John  Angle  the  plainti&  have  to  liti- 
gate that  question  is  clear  from  the  consideration  that  an  ad- 
mission by  John  Angle,  in  his  answer,  of  the  plaintiffs'  right  as 
against  himself,  would  entitle  the  plaintiffs  to  a  decree  according 
to  the  prayer  of  the  bill.  At  the  same  time  it  is  clear 
[•172]    that  John  Angle's  answer  *would  not,  technically  speak- 

r 

(a)  4  Myl.  &  Cr.  503.  (6)  See  Tofham  T.  Lightbody,  1  Hare,  S89. 
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ing,  be  evidence  against  Pledger.  So,  if  the  bill  were  taken 
j)ro  confesso  against  John  Angle;  or  if  the  plaintiffs'  rights 
as  against  John  Angle  were  proved  by  evidence  not  receivable 
against  Pledger.  The  consequence  of  both  John  Angle  and 
Pledger  being  parties  to  the  suit  is,  that  a  decree  in  the  plain- 
tiffs' favor  will  decide  the  case  between  the  co-defendants: 
Chcmdey  v.  Lord  Dunsanif,{a)  Farqtihcwsan  v.  SeUm/yb)  I 
might  refer  to  analogous  cases,  in  which  a  disclaimer  by  one 
defendant  has  enabled  the  plaintiff  to  sustain  his  suit  against 
another  defendant ;  the  principle  being,  that,  after  decree  found- 
ed upon  the  disclaimer,  the  court  would  not  permit  the  disclaim- 
ing party  to  open  the  question  anew.(c) 

In  order  that  Dubless  v.  Flint  should  resemble  this  case,  the 
heir-at-law  (admitted  to  be  so  by  the  trustee)  should  have  been 
a  defendant,  and  the  plaintiff'  claiming  under  such  heir  should 
have  been  admitted  by  the  heir  to  be  such  assignee.  Lord  Got- 
tenham  did  not  decide  that  in  such  a  case  the  court  would  not 
have  ordered  the  money  to  be  paid  into  court.  And  if  the  ad- 
mission of  the  heir  would  have  given  such  a  right,  I  do  not  see 
how  Pledger  can  complain  that  I  receive  affidavits  against  an- 
other defendant,  who,  having  notice  of  the  motion,  will  not  ap- 
pear upon  it.  I  want  no  evidence  against  Pledger  but  what  his 
answer  gives  me,  and  I  take  nothing  from  him  but  what  he  ad- 
mits he  has  no  right  to  hold  as  against  John  Angle.  Against 
John  Angle  the  case  is  established,  for  the  present  purpose  at 
least,  by  affidavits  to  the  reception  of  which  he  could  not  ob- 
ject 

•The  cases  of  Montagu  v.  HiU,{d)  Lord  Portarling-  [*173] 
ton  V.  Crrahafn,{e)  and  Thorpe  v.  Hughes^{g)  which 
were  cited,  have  no  application  to  this  case.  In  those  cases  the 
party  sued  at  law  was  the  debtor  and  the  plaintiff  in  equity,  who 
sought  to  restrain  proceedings  against  himself :  here  the  object 
of  the  injunction  is  to  restrain  a  party — ^who  is  in  the  situation 
of  a  trustee,  or  owner  at  law  of  that  which  is  in  equity  the  pro- 

(a)  S  Sch.  &  Lef.  718.  (6)  5  Run.  45.    Per  Lord  Eldon. 

(e)  See  Leatke9  ▼.  NewiiU  3  Ea.  &  Yo.  848 ;  WiUianu  t.  Jonet,  Yonnge,  352  ; 
JfbttiMey  ▼.  Bumham,  1  Hare,  21. 
(jt)  4  Rufl.  128.  (0  5  Sim.  416.  (g)  3  Myl.  &  Cr.  472. 
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perty  of  the  plaintiffs — ^from  suing^not  the  plaintiffs,  but  the  debtor, 
who  is  a  co-defendant 


The  defendant  Pledger  was  ordered  to  pay  the  sum  of  5002.  (deducting  thereout 
522.  10«.  claimed  by  him)  into  court  No  order  made  as  to  payment  into  court  of  in- 
tereeti  or  as  to  retention  in  respect  of  costs,  one  being,  for  the  present  purpose,  by  ar- 
rangement, set  off  against  the  other.    Injunction  against  John  Angle. 


Browne  v.  Amtot* 

1844  :  March  12,  S9. 

The  Stat.  4  &  5  Will.  4,  c  23,  for  the  apportionment  of  rents  and  other  periodical 
payments,  applies  to  casee  in  which  the  interest  of  the  peraon  interested  m  such 
rents  and  payments  is  terminated  by  his  death,  or  by  the  death  of  another  pexson  ; 
but  does  not  apply  to  the  case  of  a  tenant  in  fee,  or  provide  for  apportionment  of 
rent  between  the  real  and  penonal  representative  of  such  penon,  whose  interest  is 

*  not  terminated  at  his  death. 

The  bill  was  filed  by  two  of  the  next  of  kin  against  the  ad- 
ministratrix, who  was  also  the  heiress-at-iaw  of  Edward  Colman ; 
and  it  stated  that  Jane  Colman,  being  seised  in  fee-simple,  and 
entitled,  according  to  the  custom  of  the  manor,  to  an  estate  of  in- 
heritance in  a  certain  freehold  and  copyhold  farm  at  Bressing- 
ham,  in  the  county  of  Norfolk,  by  her  will,  dated  in  February, 
]830,  devised  the  same  unto  her  grandson,  the  said  Edward 
Colman,  and  his  heirs,  if  and  when  he  should  attain  the 
[•174]  'age  of  twenty-one  years,  with  power  for  Thomas  Am- 
yot  and  Adam  Taylor,  the  executors  and  trustees  ap- 
pointed by  her  will,  during  the  minority  of  Edward  Colman,  to 
demise  and  lease  the  said  hereditaments  for  any  term  not  ex- 
ceeding eight  years  in  possession  ;  and  that  the  testatrix,  Jane 
Colman,  died  in  October,  1834,  leaving  Edward  Colman,  then  a 
minor  surviving. 

The  bill  stated,  that,  by  indenture,  dated  the  6th  of  Decem- 
ber, 1834,  Thomas  Amyot  and  Adam  Taylor,  in  pursuance  of 
the  said  power,  duly  demised  and  leased  the  said  farm  and  he- 
reditaments at  Bressingham  unto  Isaac  Eaton,  his  executors  and 
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administrators,  for  the  term  of  eight  years,  from  the  11th  of  Octo- 
ber then  last,  (and  to  hold  the  copyhold  parts  of  the  same  prem- 
ises fiom  year  to  year,)  yielding  and  paying  the  clear  yearly  rent 
of  117t  12*.,  by  equal  half-yearly  payments,  on  the  6th  of  April 
and  the  11th  of  October  in  every  year. 

The  bill  stated  that  Edward  Colman  attained  his  age  of  twen- 
ty-one years  in  November,  1838,  and  that  Edward  Colman  was 
then  and  thenceforth,  up  to  the  time  of  his  death,  seised  of  or 
otherwise  well  entitled  to  certain  other  freehold  and  copyhold 
farms  and  lands  therein  described,  situated  in  the  cotmties  of 
Norfolk  and  Suffolk,  as  to  the  freehold  parts  for  an  estate  of  inhe- 
ritance in  fee-simple,  and  as  to  the  copyhold  parts  thereof  for  an 
estate  of  inheritance  to  him  and  his  heirs,  according  to  the  cus- 
tom of  the  manors  of  which  the  same  were  held  :  and  that,  by 
several  indentures,  dated  respectively  %e  21st  of  August,  1839| 
and  the  12th  of  March,  1840,  Edward  Colman  demised  the  same 
freehold  and  copyhold  farms  respectively  unto  the  persons  there- 
in respectively  named,  and  their  respective  executors  and  admi- 
nistrators, to  hold  the  same  unto  them  and  their  respective  exe- 
cutors, administrators,  and  assigns,  from  the  11th  of  Oc- 
tober, *1839,  for  the  respective  terms  of  eight,  twelve,  and  [*176] 
fourteen  years,  and  to  hold  the  copyhold  parts  of  .the 
same  premises  respectively  from  year  to  year,  yielding  and  pay- 
ing the  several  respective  yearly  rents  of  120/.,  210/.,  and  76/.,  by 
equal  half-yearly  payments,  on  the  6th  of  April  and  the  11th  of 
October  in  every  year. 

The  bill  stated  that  Edward  Colman  died  on  the  2d  of  April, 
1842,  intestate,  and  without  haviiig  been  married,  and  that  he 
left  the  defendant  Jane  Amyot  his  heiress-at-law,  and  the  said 
Jane  Amyot  and  the  plaintiffs,  Philip  Browne,  and  Mary  the 
wife  of  the  plaintiff  Henry  Steele,  his  next  of  kin ;  and  that  the 
defendant  Jane  Amyot  had  obtained  letters  of  administration 
of  the  personal  estate  and  effects  of  the  intestate,  and  had,  sincd 
his  decease,  possessed  herself  of  all  the  personal  estate  whereof 
he  was  possessed  at  the  time  of  his  death,  other  than  such  parts 
thereof  as  consisted  of  the  rents  of  the  said  farms ;  and  had  in 
like  manner  pos^ssed  herself  of  such  of  the  said  rents  which 
accrued  due  on  or  previously  to  the  11th  of  October^  1841,  as 
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were  remaining  unpaid  at  the  decease  of  the  intestate ;  and  that 
she  had,  out  of  the  personal  estate  of  the  intestate  so  possessed 
by  her  as  aforesaid,  paid  the  funeral  and  testamentary  expenses 
and  debts  of  the  intestate,  and  had  duly  distributed  the  residue 
of  the  intestate's  personal  estate  so  possessed  by  her  amongst  the 
persons  entitled  thereto. 

The  bill  then  stated  that  the  defendant  Jane  Amyot  had  also 
possessed  herself  of  the  rents  of  the  said  farms  which  accrued 
due  on  the  6th  of  April,  1842,  being  the  first  period  of  payment 
thereof  next  after  the  decease  of  the  intestate ;  that  the  plain- 
tiffs were  entitled  to  the  distributive  share  of  a  proportion  of  the 
said  last-mentioned  rents,  according  to  the  time  which 
[*176J  elapsed  from  *the  11th  of  October,  1841,  up  to  and  in- 
cluding the  day  of  the  death  of  the  intestate,  and  that 
they  had  applied  to  the  aefendant  Jane  Amyot  to  pay  to  them 
respectively  their  said  distributive  shares,  which  she  refused  to 
do,  and  that  she  claimed  to  be  entitled  to  the  said  rents  for  her 
own  benefit  as  heiress-at-law  of  the  intestate. 

The  bill  prayed  that  an  account  might  be  taken  of  the  rents 
of  the  intestate's  said  farms  which  accrued  due  on  the  6th  of 
April  next  after  his  death,  and  that  plaintiffs  might  be  paid  a 
distributive  share  of  a  proportion  of  such  rents,  according  to  the 
time  which  elapsed  from  the  llth  of  October,  1841,  up  to  and 
including  the  day  of  the  death  of  the  intestate. 


The  defendants,  Jane  Amyot  and  her  husband,  demurred  for 
want  of  equity. 

Mr.  Rolt  and  Mr.  Gordon  Whitbread,  for  the  demurrer. 

The  law  on  apportionment  of  rent  may  be  considered  with  re- 
ference to  three  cases :  1.  Where  a  tenant  in  fee  dies,  and  neither 
his  interest  nor  the  interest  of  the  lessee  terminates  on  that  event, 
but  the  question  of  the  title  to  the  rent  from  the  time  of  his  death 
to  the  ensuing  day  of  payment  is  raised  between  his  real  and 
personal  representative :  2.  Where  the  interest  of  the  party  en- 
titled to  receive  the  rent  (as  the  tenant  for  life  of  the  estate)  de- 
termines on  his  death,  but  the  interest  of  the  lessee  is  not  termi- 
nated by  that  event ;  as,  for  example,  where  the  tenant  for  life 
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has  taken  the  estate  subject  to  a  lease  whkh  outlives  his  life- 
interest,  and  had  been  created  by  the  previous  owner  in  fee-sim- 
ple :  3.  Where  the  interest  of  the  party  entitled  to  receive 
the  rents,  *and  the  lessee  or  party  bound  to  pay  them,  [*177] 
determines  by  the  same  event, — as,  in  the  case  of  a  lease 
created  by  a  tenant  for  life,  beyond,  or  without,  a  power  for  that 
purpose.  In  the  first  of  these  cases,  the  common  law,  according 
to  which  the  heir  at  law  takes  the  rent,  as  inseparable  from  the 
reversion,  is  not  affected  by  either  of  the  statutes  11  Geo.  2,  or  4 
A  5  Will.  4.  In  the  second  case,  the  rent,  being  incident  to  the 
reversion,  became,  after  the  death  of  the  tenant  for  life,  without 
any  doubt  or  question,  the  right  of  the  reversioner,  until  the  sta- 
tute of  the  4  (k  6  Will.  4,  c.  22.  In  the  third  case,  it  was  equal- 
ly clear  that, — the  interest  both  of  the  party  to  receive,  and  the 
party  to  pay  rent,  determining  by  the  same  event,  the  latter  alto- 
gether escaped  from  the  payment  of  rent.  This  was  the  mis- 
chief against  which  the  statute  11  Geo.  2,  c.  19,  s.  15,  wad  de- 
signed to  provide.(a) 

The  preamble  of  the  statute  4  &  6  W.  4,  c.  22,  mentions 
doubts,  which  are  to  be  removed  by  declaration,  and  inconveni- 
ences, which  are  to  be  remedied  by  enactment  As  to  the  first 
class  of  cases,  there  was  no  doubt — it  was  always  clear  that  the 
heir,  and  not  the  eitecutor,  took  the  rent  There  was  neither  in- 
convenience nor  evil  in  his  doing  so ;  it  was  the  law  of  inherit- 
ance ;  it  was  no  more  an  evil  than  are  the  laws  which  govern 
the  descent  of  real  and  personal  property.  It  is  in  the  dominion 
of  the  tenant  in  fee  simple  to  deal  with  his  estate  as  he  will. 
Even  the  accidental  consequence,  that  his  real  estate  might  not, 
owing  to  his  death  intestate,  be  subject  to*  his  simple  contract 
debts,  could  no  longer  be  suggested,  for  a  prior  statute(6)  had 
rendered  real  estate  assets  in  equity ;  and,  had  it  been  other- 
wise, it  is  not  thus  that  the  legislature  could  be  supposed 
to  have  intended  *to  bring  real  estate  within  the  reach  [*178] 
of  creditors.  In  the  second  class  of  cases,  there  were  no 
doubts  to  be  removed,  but  there  was  much  of  inconvenience.  A 
tenant  for  Ufe,  as  the  statute  expresses  it,  <<  whose  income  was 

(a)  1  Swan.  340,  n.,  Id.  555.  (ft)  3  &  4  WilL  4,  c  104. 
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■wholly  or  principally  derived  fiom  rents,"  and  other  periodical 
payments,  lived  almost  up  to  the  day  when  the  payment  became 
due, — ^relied  upon  that  source  of  maintenance,  when,  by  the  ac- 
cident of  his  death,  the  operation  of  the  law  was  to  take  from 
him  that  inchoate  right  which  he  had  acquired,  and  wholly  de- 
prive him  of  his  income  from  the  last  rent  day.  In  the  third 
class  of  cases,  there  was  both  doubt  and  inconvenience,  to  which 
the  statutes  properly  apply  .(a) 

The  "  tenant  in  fee  simple,"  mentioned  in  the  second  section, 
refers  to  the  person  by  whom  the  lease  is  made ;  not  the  person 
who  has  the  interest  referred  to.  The  words  "  the  death  of  any 
person  interested  in  any  such  rents"  do  not  suitably  describe  the 
estate  or  interest  of  the  tenant  in  fee.  The  <<  death"  of  the  per- 
son interested  is  assumed  to  be  one  means  of  determining  the 
interest ;  the  '<  determination  by  any  other  means"  of  such  in- 
terest, which  may  be  by  the  death  of  the  cestui  que  vie,  equally 
assumes  that  it  is  to  be  a  case  where  the  interest  does  in  some 
way  determine ;  and,  therefore,  cannot  apply  to  the  case  of  the 
absolute  owner  or  tenant  in  fee,  whose  interest  does  not  deter- 
mine by  his  death.  If  the  statute  were  held  to  apply  to  the  heir 
in  this  case,  it  must  equally  apply  to  a  devisee, — ^if  to  a  devisee, 
it  must  apply  to  a  specific  legatee  of  stock,  as  against  whom  ap- 
portionment of  dividends  may  be  insisted  upon ;  and  many 
questions  will  arise  in  the  administration  of  estates  which  were 
certainly  not  contemplated  by  the  legislature.    They  cited  Older- 

shawe  v.  Holt{b) 
[*179]        *[It  was  also  argued,  that  the  enacting  clause  of  the 
act  should  be  construed  with  reference  to  the  preamble. 
Ryall  V.  Rowles  ;{c)  Ash  v.  Ahdy  ,ijd)  SaUceld  v.  Jokn8imJ(e)\ 

Mr.  RomiUy  and  Mr.  Baity ^  in  support  of  the  bill. 

The  effect  of  the  argument  against  the  apportionment  in  this 
case  is,  to  strike  out  the  words  "  tenant  in  fee"  from  the  act,  for 
these  words  would,  at  least,  be  unnecessary,  and,  according  to 
the  true  construction  of  the  defendants,  have  no  other  result  than 

(a)  See  Ex  parte  Smyth,  1  Swan.  337,  and  Id.  340,  et  seq. 

(6)  13  Ad.  &  EII.  590,  per  Coleridge,  J.  (p.  596.) 

(e)  1  Ves.  364,  365.  {d)  3  Swau.  664.  (e)  1  Hare  907,  SOa 
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that  of  creating  an  ambiguity.  On  the  other  hand,  supposing 
tfiat  it  was  desired  to  express  the  meaning  which  the  plaintiffs 
contend  that  the  act  should  receive,  it  will  be  found  very  diffi- 
cult to  convey  that  meaning  in  other  terms,  or  in  terms  not  liable 
to  a  similar  question.  The  plaintiffs  rely  on  the  express  words 
of  the  statute,  and  claim,  under  those  words,  their  apportioned 
share  of  rents  from  <'  the  death  of  the  person  interested,"  and 
under  whom  they  derive  their  right  Another  effect  of  the  con- 
struction for  which  the  defendants  contend  is,  that  a  devisee  for 
life,  succeeding  a  tenant  in  fee,  will  not  only  take  the  whole 
rents  for  the  period  in  which  the  tenant  in  fee  dies,  but  will  also 
take  the  apportioned  rent  up  to  the  time  of  his  own  death, — an 
advantage  given  to  one  of  the  successive  possessors  of  the  estate 
over  the  others,  which  is  entirely  capricious,  and  not  to  be  light- 
ly attributed  to  the  legislature.  They  mentioned  In  re  Mark- 
fty.(a) 


Yice-Chancellor. — ^The  question  arises, — ^between 
the  heir  and  personal  representative  of  a  tenant  in  *fee    [*180] 
simple, — ^whether,  under  the  statute  4  <&  5  Will.  4,  c. 
22,(6)  the  rents  payable  by  the  husbandry  tenants  are  apportion- 
able  between  such  heir  and  personal  representative. 

The  cases  showing  the  state  of  the  law  prior  to  that  act  are 
collected  in  Mr.  Swanston's  very  elaborate  note  to  the  case  of 
Es  parte  Smyth.{c) 

The  statute  4  &  6  Will.  4,  c.  22,  begins  by  reciting  the  statute 
11  Geo.  2,  c.  19,  s.  16,  imder  which  the  executors  or  adminis- 
trators of  a  tenant  for  life,  who  happened  to  die  before  or  on  the 
day  on  which  any  rent  was  reserved  or  made  payable  upon  a 
demise  or  lease  which>  determined  on  the  death  of  such  tenant 
for  life,  was  enabled  to  recover  the  whole  or  a  proportionable 
part  of  the  rent.  The  statute  then  recites  a  doubt  whether  the 
provisions  of  that  act  apply  to  every  case  in  which  the  interests 

(a)  4  Myl.  Sl  Cr.  484. 

(6)  An  act  (familiarly  known  as  Mr.  Poulter's  Act)  to  amend  an  act  of  the  11 
Geo.  2,  respecting  the  apportionment  of  rents,  annuities,  and  other  periodical  pay- 
ments. 

(c)  1  SwUL  337* 
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of  tenants  determine  on  the  death  of  the  person  by  whom  such 
interests  have  been  created)  and  on  the  death  of  any  life  or  lives 
for  which  such  person  was  entitled  to  the  lands  demised ;  and 
that  it  is,  therefore,  desirable  that  such  doubts  should  be  removed 
by  a  declaratory  law :  And  (after  intermediate  recitals,  to  which 

I  will  immediately  refer)  the  act,  by  the  first  section,  declares 
(in  effect]  that  all  rents  reserved  and  made  payable  in  leases 
which  determine  on  the  death  of  the  person  making  them,  or  on 
the  death  of  the  Ufe  or  lives  for  which  such  person  was  entitled 
to  the  lands  demised,  shall  be  within  the  provisions  of  the  act 

I I  Geo.  2,  c.  19.  This  is  the  whole  that  is  enacted  by  the  first 
section  of  the  act  4  &  6  Will.  4,  c.  22,  and  it  applies  only  to  cases 

in  which  the  interest  of  the  tenant  determines. 
[*181]  *In  the  preamble  in  the  first  section,  however,  other 
cases  are  mentioned  to  which  it  is  proposed  that  the  law 
of  apportionment  shall  be  made  applicable,  and  to  those  cases 
the  enactments  in  the  second  section  exclusively  apply :  the 
question  is,  whether  the  present  case  is  one  of  those  which  fall 
within  that  section. 

The  prea^ible  in  this  respect  is  as  follows :  "  And  whereas,  by 
law,  rents,  annuities,  and  other  payments,  due  at  fixed  or  stated 
periods,  are  not  apportionable  (unless  express  provision  be 
made  for  the  purpose,)  from  which  it  often  happens  that  persons 
(and  their  representatives)  whose  income  is  wholly  or  princi- 
pally derived  from  these  sources,  by  the  determination  thereof, 
before  the  period  of  payment  arrives,  are  deprived  of  means  to 
satisfy  just  demands,  and  other  evils  arise  from  such  rents,  an- 
nuities, and  other  payments  not  being  apportionable,  which  evils 
require  remedy." 

From  this  preamble  it  is  manifest  that  one  class  of  cases  with 
which  the  legislature  proposed  to  deal  were  those  in  which  per- 
sons having  life  estates  only,  in  rents,  annuities,  and  other  pay- 
ments, due  at  fixed  or  stated  periods,  lost  the  whole  of  a  periodi- 
cal payment  by  dying  beibre  the  entire  payment  had  become 
actually  due.  But  the  preamble  goes  further  and  says,  that 
other  evils  arise  from  the  rents,  annuities,  and  other  payments, 
not  being  apportionable ;  leaving  it  doubtful  whether  those 
other  evils  apply  to  cases  of  a  similar  kind,  or  to  cases  of  a  dif- 
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ferent  class.  The  result,  therefore,  is,  that  the  preamble  is  gene- 
ral, and  the  expressions  of  the  enacting  clause  must  determine 
the  case. 

It  was,  I  think,  admitted  in  argument, — ^but,  if  not  admitted,  1 
am  prepared  to  express  my  opinion, — that  no  legitimate 
argument  in  favor  of  the  claim  of  the  executor  *or  per-  [*183] 
sonal  representative  in  this  case  can  be  drawn  from  the 
circumstance,  that  a  tenant  in  fee  simple  is  spoken  of,  in  the  sec- 
ond section,  as  the  party  (amongst  others)  supposed  to  grant  the 
lease  upon  which  the  rent  afterwards  to  be  apportioned  is  re- 
served. The  origin  of  the  lease  upon  which  the  rent  is  reserved 
is  obviously  not  one  of  the  elements  upon  which  the  question  of 
apportionment  is  to  depend.  It  is  equally  clear  that  the  act  con- 
templates, amongst  other  cases,  the  case  of  a  tenant  in  fee  sim- 
ple, who,  after  having  granted  a  lease  or  leases,  shall  by  settle- 
ment, will  or  otherwise,  give  a  life  estate,  or  other  determinable 
interest,  to  a  party  in  whose  favor  the  apportionment  is  to  take 
place.  I  do  not  say  that  the  act  contemplates  that  case  alone, 
but  that  it  tacitly  supposes  such  a  dealing  with  the  estate  may 
take  place,  is  manifest  from  the  words  of  the  act,  and  it  provides 
an  apportionment  for  such  a  case. 

The  question  is,  whether  the  act  applies  to  any  cases  except 
those  in  which  the  interest  of  the  party  entitled  to  the  rents,  an- 
nuities, or  other  periodical  payments,  determines  by  death  or 
some  other  means.  The  second  section  enacts,  that  thencefor- 
ward ''  all  rents  service  reserved  on  any  lease  by  a  tenant  in  fee 
or  for  any  life  interest,  or  by  any  lease  granted  under  any  pow- 
er, (and  which  leases  shall  have  been  granted  after  the  passing 
of  this  act,)  and  all  rents  charge  and  other  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  all  other  payments 
of  every  description,  in  the  United  Kingdom,  made  payable  or 
coming  due  at  fixed  periods,  under  any  instrument  that  shall  be 
executed  after  the  passing  of  this  act,  or  (being  a  will  or  testa- 
mentary instrument)  that  shall  come  into  operation  after  the 
passing  of  this  act,  shall  be  apportioned  so  and  in  such  manner, 
that,  on  the  death  of  any  person  interested  in  any  such 
rents,  annuities,  pensions,  dividends,  moduses,  *compo-  [*1S3] 
sitions,  or  other  payments,  as  aforesaid,  or  in  the  estate, 
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fund,  office,  or  benefice  from  or  in  respect  of  which  the  same 
shall  be  issued  or  derived,  or  on  the  determination,  hy  any  other 
means  whatsoever  of  the  interest  of  any  such  person,  he  or  she, 
and  his  or  her  executors,  administrators  or  assigns,  shall  be  en- 
titled to  a  proportion  of  such  rents"  and  other  payments.  The  sole 
question  then*,  is,  whether  the  death  of  the  person  interested  in  the 
rent  or  other  payment — ^the  event  on  which  the  apportionment  is 
to  take  place — ^must  not  be  imderstood  as  a  death  occasicming  the 
determination  of  the  interest, — ^whether  that  is  not  the  necessary 
effect  of  the  immediate  context  <<  determination  by  any  other 
means."  I  am  of  opinion  that  it  must  be  so  understood.  I  no- 
tice, indeed,  that,  in  the  succeeding  part  of  the  section,  after 
enacting  that  the  executor  <^  shall  be  entitled  to  a  proporticoi  of 
such  rents,"  and  other  payments,  <*  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period  of 
payment  thereof  respectively,  (as  the  case  may  be,)  including 
the  day  of  the  death  of  such  person,  or  of  the  determination  of 
his  or  her  interest," — ^the  word  "other"  does  not  occur;  but  I 
think  that  part  of  the  section  must  receive  its  construction  from 
what  precedes  it.  And  upon  that  preceding  part  my  opinion  is 
clear^  both  on  the  words  of  the  act,  and  the  reason  of  the  thing, 
which  was  well  explained  in  Mr.  Roll's  aj^ument 

It  was  objected  to  this  construction  of  the  act,  that  one  conse- 
quence would  be,  that,  where  a  tenant  in  fee-simple  devised  to 
one  as  tenant  for  life,  the  devise  for  life  would  take  the  entire  pe- 
riodical  rent  due  at  the  first  day  of  payment  after  the  commence- 
ment of  his  estate,  and  his  proportionable  share  up  to  the  day  of 
the  determination  of  his  Ufe  interest.  The  law  would  operate  in 
his  favor  both  at  the  beginning  and  the  end  of  his  Ufe 
[*184]  estate.  *This,  no  doubt,  may  be  the  effect  of  the  com- 
bined operation  of  the  act  and  the  pre-existing  law ;  and 
although  it  is  an  anomaly,  I  think  it  is  not  an  argument  of  any 
great  force,  upon  the  construction  of  the  act,  which  does  not  af- 
fect to  control  the  power  of  the  tenant  in  fee  to  dispose  of  his  es- 
tate, as  between  his  devisees,  or  real  and  personal  representatives, 
as  he  may  think  proper. 

Demurrer  allowed* 
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Coleman  v.  Rackham. 

1844:  March  29. 
'  Verifieatkm  of  the  copy  of  tho  bill  Mrved  nnder  the  34th  Order  of  August,  1841. 

It  IB  not  sufficient  that  the  copy  of  the  bill  seired  under  the  SMth  Order  has  been  exa- 
nnned  with  the  office  copy  ;  unless  the  office  copy  be  proved  to  haye  been  examin- 
ed with  the  engrossment. 

In  this  case,  (which  is  reported  2  Hare,  p.  354,)  under  the  Or- 
der XXIY.  of  August,  1841,  a  memorandum  of  service  of  a  copy 
of  the  bill  examined  with  the  office  copy  was  entered. 


The  Yice-Chancellor,  this  day,  adverting  to  the  case,  saidj 
diat  the  point  had  been  considered  by  the  other  Judges  of  the 
court,  and  they  were  of  opinion  that  the  examination  with  the 
office  copy  ought  not  to  satisfy  the  court,  unless  the  office  copy 
were  proved  to  have  been  examined  with  the  bill.  The  copy 
of  the  bill  served  under  the  Orders  XXIIL  and  XXIV.  of  Au- 
gust, 1841,  ought  to  be  examined  either  with  the  engrossment,  or 
with  some  other  document,  proved  to  have  been  previously  exa- 
mined with  the  engrossment  :(a)  he  should  not,  therefore,  in  this 
respect,  follow  the  case  of  Coleman  v.  Rackkam  in  future. 

(a)  In  the  first  oases  in  which  these  orders  were  brought  into  operation,  it  was  in- 
siited  by  the  officen  of  the  court  that  no  other  than  o^e  eoptes  would  suffice ;  (see 
Blew  ▼.  Martin^  1  Hare,  150) ;  but  it  would  seem,  from  the  above  intimation,  that 
an  oj^e  copy  (not  being  an  exomined  copy)  does  not  satisfy  the  terms  of  the 
Order. 


Vol.  III.  21 
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[*185]  *Keabslet  v.  Woodcock. 

1843 ;  19th  July. 

Beqnett  of  a  share  in  certain  tnut  funds,  in  tnst  for  A.>  his  ezecoton, 
ton,  and  assigns,  provided  that,4f  A.  should,  during  the  Ufe  of  B.  or  C,  assign, 
charge)  or  otherwise  dispose  of  his  share  in  the  principal  or  interest  thereof,  or  at- 
tempt or  agree  so  to  do,  or  do  any  act,  wherehy  his  share  in  the  said  moneys,  if 
payahle  to  himself  or  his  executors,  or  administrators,  would  become  Tested  in  Rome 
other  person,  then,  and  in  such  case,  all  his  estate,  right,  title,  and  interest  in  sndi 
trust  moneys  should  be  absolutely  cease  and  determine,  and  thereby  and  thereupon 
become  absolutely  forfeited  ;  and  the  trustees  should  thenceforward  stand  possessed 
of  the  shares  or  share  so  forfeited,  in  trust  to  pay,  apply,  and  dispose  of  the  annual 
produce  thereof,  during  the  lives  of  B.  and  C,  for  the  support  and  maintenance  of 
A.,  and  of  his  wife  and  family,  or  otherwise  for  his  and  their  benefit,  in  such  a  man- 
ner as  the  trustees  should  think  proper,  and  after  the  death  of  B.  and  C.  should 
settle  and  assure,  or  pay  and  apply,  and  dispose  of  the  share  so  forfeited,  in  trust 
for,  or  for  the  benefit  of  A.  and  his  family,  in  such  a  manner  as  they  should  in 
their  discretion  think  proper.  A.  assigned  all  his  property  to  trustees  for  his  credi- 
toiB,  and  thereby  committed  an  act  of  bankruptcy,  and,  a  fiat  being  issued  against 
him,  he  was  declared  a  bankrupt : — Held,  that,  upon  the  execution  by  A.  of  the 
assignment,  his  share  and  interest  in  the  trust  moneys  became  subject  to  the  trust 
declared  by  the  will  for  the  benefit  of  A.  and  his  wife  and  family ;  that  A.  was  not 
of  necessity  entitled  to  any  part  of  the  income  of  the  trust  moneys  separately  from 
his  wife  and  children ;  but  that  any  interest  of  A.  in  the  trust  moneys  not  appli- 
cable for  the  support  and  maintenance  of  his  wife  and  chfldren  passed  to  his  as- 
signees on  his  bankruptcy. 

John  Hodson,  by  his  will,  dated  in  Febraary,  1828,  among 
other  things  directed  his  executors  and  trustees  to  stand  possess- 
ed of  the  sum  of  12,000/.  upon  trust,  out  of  the  interest  thereof 
to  pay  150Z.  each  to  his  nieces,  Margaret  and  Frances  Kearsley ; 
and,  upon  further  trust,  during  the  life  of  Margaret  and  Fran- 
ces Kearsley,  or  either  of  them  to  pay  such  of  the  interest 
and  annual  produce  of  the  said  sum  of  12,000/.  as  was  not 
thereinbefore  directed  to  be  paid  to  Margaret  and  Frances 
Kearsley,  respectively  unto  his  nephews,  James  and  Thomas 
Kearsley,  their  respective  executors,  administrators,  and  assigns, 
in  equal  shares ;  and  from  and  after  the  decease  of  the  survivor 
of  them  the  said  Margaret  and  Frances  Kearsley  to  stand  pos- 
sessed of  8000/.,  part  of  the  said  sum  of  12,000/.,  and  the  secu- 
rities upon  which  the  same  should  be  invested,  and  the  interest 
and  annual  produce  thereof,  in  trust  for  the  said  James  Kearsley 
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and  Thomas  Keaisley  respectively,  their  respectiYe  executors, 
administrators,  and  assigns,  in  equal  shares  and  proportions,  as 
tenants  in  common.  Provided  always,  and  he  thereby  declared, 
that  if  the  said  James  Kearsley  and  Thomas  Kearsley,  or  either 
of  them,  during  the  life  of  either  of  them  the  said  Margaret  and 
Frances  Kearsley,  should  assign,  charge,  or  otherwise 
dispose  of  their  or  *his  shares  or  share  of  and  in  the  in-  [*186] 
terest  and  annual  produce  of  the  said  sum  of  12,000/., 
or  his  or  their  shares  or  share  of  and  iix  the  said  principal  sum 
of  12,000/.,  or  the  securities  on  which  the  same  should  be  in- 
vested, or  attempt  or  agree  so  to  do,  or  do  any  act  whereby  their 
or  either  of  their  shares  or  share  of  and  in  the  said  interest,  mo- 
neys, and  premises,  if  payable  to  themselves  or  himself,  their  or 
his  executorsor  administrators,  would  become  vested  in  some  other 
person  or  persons,  then  and  in  such  case,  and  immediately  there- 
upon, the  testator  directed  that  all  the  estate,  right,  title,  and  inte- 
rest of  such  of  them  the  said  James  Kearsley  and  Thomas  Kears- 
ley, his  executors  or  administrators,  so  assigning  or  disposing  of, 
or  ageeing  to  assign  and  dispose  of,  his  share  in  the  said  interest, 
moneys,  and  premises,  or  doing  any  other  act  whereby  the  same 
would,  if  this  proviso  were  not  contained  in  that  his  will,  vest 
ill  or  become  payable  to  any  other  person  or  persons  as  afore- 
said, should  absolutely  cease  and  determine,  and  the  same  should 
thereby  and  thereupon  become  absolutely  forfeited,  and  the  trusts 
thereinbefore  declared  of  and  concerning  his  share  which  should 
not  then  have  been  carried  into  effect,  should  cease  and  deter- 
mine. And  the  said  executors  and  trustees,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should  thenceforth  stand  be  possessed  of  and  interested  in 
the  share  or  shares,  which  should  be  so  forfeited  as  aforesaid  of 
the  said  sum  of  12,000/.,  and  the  securities  upon  which  the  same 
should  be  invested,  and  the  interest  and  annual  produce  thereof, 
in  trust,  to  pay,  apply,  and  dispose  of  the  interest  and  annual 
produce  thereof,  during  the  life  of  either  of  them,  the  said  Mar- 
garet and  Frances  Kearsley,  for  and  towards  the  support  and 
maintenance  of  such  of  them  the  said  James  Kearsley  and 
Thomas  Kearsley,  as  would  otherwise  have  been  entitled  to 
leceive  the  same,  and  of  his  wife  and  family,  or  otherwise 
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[*187]  for  his  or  their  'benefit,  in  such  a  manner  as  the  said 
trustees  or  trustee  should  think  proper ;  and  firom  and 
after  the  decease  of  the  survivor  of  them,  the  said  Margaret  and 
Frances  Kearsley,  in  trust  that  they  the  said  trustees  or  trustee 
should  settle  and  assure,  or  pay  and  apply  and  dispose  of,  the 
share  or  shares  which  shall  be  so  forfeited  of  and  in  the  said 
principal  sum  of  1 2,000/.,  and  the  securities  on  which  the  same 
should  be  invested,  and  the  interest  and  annual  produce  thereof, 
to  or  in  trust  for  or  for  the  benefit  of  the  person,  or  respective 
persons,  whose  share  or  shares  should  have  been  so  forfeited, 
and  his  family,  or  their  respective  families,  in  such  manner  as 
the  said  trustees  or  trustee,  should,  in  their  or  his  discretion, 
think  proper. 

The  testator  died  in  1828.  His  estate  was  administered  by 
his  executors,  and  12,000/.  invested,  and  part  of  the  dividends 
applied  in  payment  of  the  annuities,  to  Margaret  and  FranceSi 
and  the  surplus  was  paid  to  James  and  Thomas.  On  the  9th 
of  March,  1842,  Thomas  executed  a  conveyance  and  assign- 
ment of  all  his  real  and  personal  property  to  trustees  for  his  cre- 
ditors, and  thereby  committed  an  act  of  bankruptcy;  upon 
which  a  fiat  issued,  on  the  12th  of  March,  and  he  was  declared 
a  bankrupt. 

The  wife  and  children  of  Thomas  Kearsley  instituted  this 
suit  against  his  assignees  in  the  bankruptcy,  the  trustees  under 
the  will,  and  the  bankrupt,  praying  a  declaration,  that  from  and 
after  the  9th  March,  1842,  when  Thomas  Kearsley  executed  the 
said  conveyance  and  assignment,  his  estate  and  interest  under  the 
will  became  absolutely  forfeited,  and  that  the  trusts  concemmg  the 
same  for  his  benefit  ceased  and  determined,  and  thereupon  the 
plaintiffs  became  entitled  to  have  a  moiety  of  the  surplus 
[*188]  interest  of  the  12,000/.  applied  *for  their  maintenance  and 
support,  or  otherwise  for  their  benefit  under  the  trusts  of 
the  will,  until  the  decease  of  the  survivor  of  Margaret  and  Fran- 
ces ;  and  that  from  and  after  the  decease  of  such  survivor,  the 
trustees  and  the  survivor  of  them,  his  executors,  (be,  should 
stand  possessed  of  4000/.,  part  of  tlie  12,000/.,  and  the  interest  and 
annual  produce  thereof,  upon  trust  to  settle,  assure,  or  pay  and  ap- 
ply and  dispose  of  the  same,  for  or  for  the  benefit  of  the  plaintifis^ 
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in  such  a  manner  as  the  said  trustee  or  trustees  should,  in  their 
or  his  discretion,  think  proper ;  and  that,  if  necessary,  the  40002. 
might  be  secured  for  the  benefit  of  the  plaintiffs,  under  the  trusts 
of  the  will,  and  the  produce  thereof  applied,  from  time  to  time, 
for  their  benefit,  as  the  court  should  direct. 

The  defendants,  the  assignees,  by  their  answers  submitted 
whether  the  direction  in  the  will  was  not  ineffectual  to  defeat  or 
divest  the  right  of  Thomas  Kearsley ;  or  if  it  was  to  any  extent 
effectual,  whether  they,  as  his  assignees,  were  entitled  to  so 
much  of  the  surplus  interest,  and  of  the  40002.,  as  would  have 
been  payable  or  applicable  for  the  maintenance  or  support  of 
Thomas  Kearsley  himself. 

Thomas  Kearsley  the  bankrupt,  was  served  with  a  copy  of 
the  bill,  and  did  not  appear. 


Mr.  RomiUy  and  Mr.  Palmer^  for  the  plaintiffs,  submitted 
that  the  interest  of  Thomas  Kearsley  under  the  will  ceased 
upon  his  execution  of  the  assignment  of  the  9th  of  March,  1842. 
Dommett  v.  Bedfordj{a)  Cooper  v.  Wpatt,{b)  Lewes  v. 
Lewes,{c)  JSoopeny  v.  Pet/ton,{d)  *Godden  v.  Croto-  [*189] 
hurst,{e)  Brandon  v.  Astony{f)  Rippon  v.  Norton,{g) 
Page  V.  TFiary.(A) 

Mr.  James  Parker,  for  the  assignees. 

The  assignment  of  the  9th  of  March  did  not  affect  the  interest 
of  Thomas  Kearsley,  for  that  instrument,  being  an  act  of  bank- 
ruptcy, was  void.  Doe  d.  Lloyd  v.  PoweU.{e)  The  bankruptcy 
had  the  effect  of  creating  a  compulsory,  and  was  not  a  volunta- 
ry, alienation.  Lear  v.  Leggett^{f)  Whitfield  v.  PricketL{g) 
Even  should  the  clause  of  forfeiture  take  effect  in  this  case, 
either  on  the  execution  of  the  void  assignment,  or  on  the  subse- 
quent bankruptcy,  the  trustees  were  still  bound  to  employ  the 
trust  funds  in  some  measure  for  the  benefit  of  the  bankrupt,  and 
whatever  individual  benefit  the  bankrupt  would  retain  passed  to 

(a)  6  T.  R.  6S4 ;  3  Vm.  149.        (i)  5  Madd.  483.  (c)  6  Sim  304 

\i)  10  Sim.  4»7.  («)  10  Sim.  643.  (/)  2  Y.  &  C.  C.  C.  24. 

\g)  2  Beav.  63.  (h)  3  Beav.  20.  (i)  5  B.  &.  C.  308. 

(Jk)  2  Sim.  479  \S.C.\'BL6l  Myl.  690.  (Z)  2  Keen,  608. 
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his  assignees.    He  cited  also  Snowdon  v.  Daiesjlfl)  Oreen  ▼• 
Sfpicerj{b)  Piercy  v.  Roberts^{c)  Lord  v.  Bunn.{d) 


The  Vice-Chanckllor,  adverting  to  the  case  of  WeUiereU  v. 
WUsim^{e)  said,  that  it  was  not  of  necessity  that  any  part  of 
the  trast  funds,  under  such  a  gift  as  the  present,  must  be  api^- 
cable  for  the  separate  benefit  of  the  husband  or  father  who  had 
become  bankrupt.  The  whole  property  might  not  be  more  than 
sufficient  for  the  support  and  maintenance  of  the  wife  and  chil- 
dren ;  and  the  benefit  which  the  bankrupt  derived  from  the  pro- 
perty might  not  be  capable  of  severance, — ^it  might  be 
[*190]  *of  such  a  kind,  that  no  definite  portion  of  the  principal 
or  income  could  in  respect  thereof  be  diverted  from  its 
application  for  the  benefit  of  the  other  members  of  the  family, — 
supposing,  for  example,  the  joint  occupation  of  a  house,  which 
was  necessary  for  the  habitation  of  the  wife  and  children,  the 
expense  of  which  was  not  increased  by  the  circumstance  that 
it  was  also  the  abode  of  the  bankrupt.  The  decree  in  this  case 
should  be  similar  to  that  which  was  made  by  Lord  Langdale  in 
Page  V.  Way. 


Dbclark,  that  the  defendants,  N.  E.,  J.  S.,  and  J.  H.  S.,  the  assignees  of  the  de-^ 
fendant  Thomas  Kearsley,  are  entitled  to  the  income  accraed  due  before  the  9th  of 
March,  1842,  the  date  of  the  creditor's  deed  in  &c.,  and  not  paid  to  the  defendant 
Thomas  Kearsley,  previous  to  his  bankruptcy,  on  one  moiety  of  the  residue  of  the  sum 
of  12,0002.  in  &c.,  after  proridiug  for  the  annual  payments  of  150Z.,  and  1502.  in  &c. ; 
and  let  the  defendants  ^the  trustees)  pay  the  same  (if  any)  to  the  defendant  J.  H.  S. 
(official  assignee)  accordingly ;  and  declare,  that  firom  the  date  of  the  said  deed  of  the 
9th  of  March,  1842,  the  said  income  was  subject  to  the  trusts  of  the  will  of  the  testa- 
tor, John  Hodson,  in  &c.  declared  in  the  event  of  the  forfeiture  therein  mentioned, 
and  that,  according  to  the  true  construction  of  the  said  will,  the  defendant  Tliomas 
Kearsley,  the  husband,  is  not  entitled  to  any  part  of  the  said  income  separately  from 
the  plaintiffi,  his  wife  and  children.  And  that  any  interost  of  the  said  defendant 
Thomas  Kearsley,  under  the  trusts  of  the  said  will,  not  required  for  the  support  and 
maintenance  of  the  plaintifli,  his  wife  and  children,  goes  to  the  defendants,  N.  E.,  J. 
8.,  and  J.  H.  S.,  assignees  d&c.  Refer  it  to  the  Master  in  rotation,  to  inquire  whether 
the  present  annual  income  of  one  moiety  of  the  residue  of  the  said  12,000/.,  after  pro- 
viding for  the  said  1502.  and  1502.  as  aforesaid,  is  more  than  sufficient  for  the  mam- 

(a)  6  Sim.  524.  (6)  I  R.  &  Myl.  395.  (c)  1  Myl.  &  K.  4. 

(c2)  2  Y.  &  C.  C.  C.  98.  (0  1  Keen,  80. 
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tonanee  and  iopport  of  the  plamtift,  the  wife  and  chBdrBU  of  the  defendant  Hiomaa 
Kearriey,  and  if  so,  byhow  nmch.  Tax  the  ooata  of  all  partiaa  of  thia  anit^— theoorta 
of  the  plaintifib  and  the  defendanta,  the  tmsteeoy  aa  between  aolicitor  and  client,  and 
let  the  same  be  paid  and  retained  by  the  said  defendanta,  the  truateea,  out  of  the  in- 
come of  the  said  moiety  of  the  12,0002.,  after  providing  for  the  said  1502.  and  1502.  aa 
afereeaid,  accrued  dne  onoe  the  9th  of  Mareh,  1843.  Beaenre  fiuther  diieetiona  and 
the  anbaeqaenl  coata.    Liberty  to  apply. 


Reeve  v.  Attornet-General.  [^l^l] 

1843 :  23nd,  26th,  and  27th  Joly. 

Bequest  of  stock  to  the  "  Society  for  Bettering  the  Condition  of  the  Poor,"  upon  trust 
to  apply  the  income  m  the  payment  of  hoase-^ent  of  seven  or  more  country  labor- 
eis  in  the  principality  of  Wales,  selected  in  a  certain  manner ;  and  beqneat  of  other 
stock  to  the  **  Society  for  the  Encouragement  of  Female  Servanta,"  iqMm  trust  to 
distribute  the  income  annually  in  gratuities  to  servants  in  the  same  principality,  se- 
lected in  a  certain  manner.  The  two  societies  renounced  the  respective  trusts,  and 
disclaimed  the  legaciea : — Held,  that  the  discretion  of  the  trustees  was  not,  in  theae 
eases,  of  the  essence  of  the  trust ;  that  the  trust  being  originally  created  for  certain 
definite  oljeets,  and  not  a  gift  to  charity  genemlly  or  indefinitely,  it  waa  not  a  caae 
in  which  the  disposition  of  the  fund  required  the  authority  of  the  sign  manual ;  and 
that  the  court  would  carry  the  trust  into  efl^t  by  means  of  a  scheme.[l] 

Decree  for  taking  accounts  contingent  upon  a  pieliminary  finding  aa  to  the  nature  of 
the  estate. 

Thomas  Meyrick,  by  his  will,  dated  in  1839,  after  giving 
several  sums  of  money  to  charitable  societies,  to  be  paid  exclu- 
sively out  of  such  part  of  his  personal  estate  as  he  could  lawfully 
charge  with  the  payment  of  legacies  to  charitable  uses,  and  di- 
recting them  to  be  applied  solely  within  the  principality  of 
Wales,  proceeded  to  make  bequests  in  the  following  words : — 
''  In  like  manner,  and  with  the  like  limitation,  I  give  10002.  in 
the  new  3f.  lOs.  per  cent  Annuities,  to  the  *  Society  for  Better- 
ing the  Condition  of  the  Poor,'  held  in  London  or  elsewhere,  for 
which  the  receipt  of  the  treasurers  for  the  time  being  shall  be 


[1]  Legadea  dincted  to  be  paid  without  a  acfaeme.  See  WaUhw.  Oladitotu,  1 
Phil,  390 ;  as  to  settling  scheme,  see  The  Attomey-Gentral  f.  Ironmonger  Co,,  Cr. 
&  Ph.  20a  In  matter  of  King'e  Orammar  School,  1  Phil.  564 ;  Attomey-Oenerai 
▼.  Brandreth,  1  Y.  AC.  300 ;  Attomey-Qeneral  v.  CuOMm,  1 Y.  &  C.  411. 
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a  good  discharge  in  trust  to  pay  the  dividends,  amounting  to 
352.,  payable  on  January  6th  and  July  6th,  for  house  rent,  in 
sums  not  above  61.  each,  to  seven  or  more  country  laborers  once 
only,  on  producing  a  certificate  from  the  clergyman  or  church- 
wardens of  their  honesty,  sobriety,  quietness,  and  industry,  and 
attendance  at  church,  and  their  not  possessing  money,  or  land, 
or  goods,  to  above  6/.,  nor  receiving  parochial  relief."  And  the 
testator,  by  his  said  will,  after  exhorting  servants  to  be  obedient 
unto  their  own  masters,  and  to  please  them  well  in  all  things, 
not  answering  again,  and  not  purloining,  but  having  all  good 
fidelity  and  denying  ungodliness  and  worldly  lusts,  and  to  live 
soberly,  godly,  and  righteously,  proceeded  as  follows : — ^^  For 
such  servants,  and  the  like  limitation  to  the  principality  of  Wales, 
which  contains  42,274  female  servants,  I  give  lOOOL  in  the  said 

new  ZL  lOs,  per  cent  Annuities  to  the  ^  Society  for  the  En- 
[*192]    couragement  of  Female  Servants,'  held  at  110,  *Hatton 

Garden,  or  elsewhere,  in  trust  to  pay  the  yearly  divi- 
dends, 35/.,  in  sums  of  1  /.  to  each  such  female  servant,  once 
only,  on  their  producing  a  certificate,  to  be  entered  on  the  books 
of  the  society,  signed  by  the  minister  and  churchwardens  of  their 
parish,  of  their  regular  attendance  at  church,  and  by  their  mas- 
ters or  mistresses  of  their  ten  years'  quiet  and  faithful  service,  at 
6/.  or  less  per  annum,  and  of  their  never  having  been  married 
or  pregnant."  "Also  I  give  in  like  manner  to  the  said  society, 
the  further  sum  of  1 00/.  in  the  said  new  3/.  10^.  per  cent  annu- 
ities, in  trust  to  pay  the  dividends  3/.  10^.  on  July  5th,  annually, 
to  the  churchwardens  of  the  parish  of  Holsworthy,  in  the  county 
of  Devon,  who  shall  on  the  Monday  following  openly  give  21. 
10s.  of  that  sum  to  the  young  single  woman  resident  in  that  pa- 
rish, being  under  thirty  years  of  age,  and  generally  esteemed  by 
the  young  as  the  most  deserving,  and  the  most  handsome,  and 
most  noted  for  her  quietness,  and  attendance  at  church ;  and  on 
the  next  day  shall  openly  give  the  remainder  of  that  sum  to  any 
spinster  not  under  sixty  years  of  age,  and  noted  for  the  like  vir- 
tues, and  not  receiving  parochial  relief.  These  donations  Aall 
be  made  to  the  same  woman,  being  single,  once  only,  and  at 
noon,  and  their  names  and  ages,  and  abodes,  and  the  sums  given 
to  each  not  receiving  parochial  relief,  and  the  dates,  shall  be 
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duly  entered  in  a  book  to  be  kept  safely  by  every  successive 
churchwarden,  who  shall  sign  and  determine  each  payment 
under  this  title,  '  Donations  made  to  maintain  peace  on  earth,  and 
good- will  amongst  men.' " 

The  testator  gave  the  residue  of  his  personal  estate  to  the  So- 
ciety for  Promoting  Christian  Knowledge,  to  be  paid  to  the  trea- 
surers for  the  time  being,  whose  receipt  was  to  be  a  good  dis- 
charge for  the  same,  in  trust  to  pay  the  income  yearly  to  such 
preacher,  appointed  and  licensed  by  the  bishops,  as  therein- 
mentioned. 

'After  the  death  of  the  testator,  the  Society  for  Better-  [*193] 
iug  the  Condition  of  the  Poor,  and  the  Society  for  the 
Encouragement  of  Female  Servants,  declined  the  trusts  of*the 
said  legacies,  as  not  being  within  the  purposes  for  which  they 
were  constituted.  The  bill  was  filed  by  the  executor  against 
the  treasurers  of  the  two  societies  which  so  renounced  their  lega- 
cies,— ^the  treasurers  of  the  Society  for  Promoting  Christian 
Knowledge,  and  the  Attorney-General, — for  the  administration 
of  the  estate  under  the  direction  of  the  court ;  and,  if  necessary, 
for  a  reference  to  the  Master  to  approve  of  one  or  more  scheme 
or  schemes  for  the  management  and  distribution  of  the  charita- 
ble legacies.  The  treasui-ers  of  the  two  first-named  societies  dis- 
claimed by  their  answers  the  legacies  given  to  those  societies,  and 
the  bill  was  dismissed  against  them. 

On  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire  and  state  whether  the  personal  estate  of  the  testator  was 
pure  personal  estate,  or  whether  the  same  or  any  and  what  part 
thereof  consisted  of  personal  estate  savoring  of  realty,  and,  if  any 
part  of  such  personal  estate  consisted  of  personal  estate  savoring 
of  realty,  then  it  was  ordered,  that  the  Master  should  inquire  and 
state  who  were  the  next  of  kin  of  the  testator  living  at  the  time 
of  his  death,  and  if  any  of  such  next  of  kin  had  since  died,  who 
were  his,  her,  or  their  personal  representative  or  personal  repre- 
sentatives. And  if  the  Master  should  find,  that  the  said  person- 
al estate  was  pure  personal  estate,  then  it  was  referred  to  the 
Master  to  take  the  usual  accounts  of  the  personal  estate  of  the 
testator,  and  his  debts  and  legacies.(a) 

(a)  See  oontuigent  decieee  for  ■ooonnt,  Hughet  ▼.  Eade»,  1  Hare^  489»  o&  pvoof  ef 
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[*194]  *The  Master,  by  his  report,  found  that  the  testator  was 
not  possessed  of  any  personal  estate  which  savored  of 
realty ;  and  he  stated  the  accounts  of  the  estate,  and  the  said 
disclaimers  by  the  said  two  societies  of  the  legacies  bequeathed 
to  them.    On  further  directions, 

Mr.  TFray,  for  the  Attorney-General,  submitted  that  the  distri- 
bution of  the  disclaimed  legacies  for  charitable  purposes  should 
be  according  to  her  Majesty's  appointment,  by  sign  manual.    He 

cited  the  case  of  Deneyr  v.  DruceJ^a)  in  which  legacies 
[*195]    having  been  declined  by  *the  bodies  to  which  they  were 

given,  were  disposed  of  by  the  royal  warrant. 

parties  being  ont  of  the  jniudiction,  and  on  proof  of  plaintiff's  debt  FUk  v.  Nortont 
9  Hare,  382,  on  finding  that  all  parties  are  before  the  court 

(a)  Denyer  v.  Druce,  Ist  July,  1829,  M.  R.  Decree  to  transfer  and  pay  legacies 
of  stock  to  such  person  or  penons  as  his  majesty,  by  warrant  under  his  majesty's  sign 
manual,  should  appoint  to  be  disposed  of  in  charity : — There  were  in  this  case  two  be- 
quests,  one  to  the  governors  of  Christ's  Hospital,  on  trust  to  dispose  of  the  dividends 
of  a  large  sum  of  stock  for  charitable  purposes.  7*he  goremora  declined  the  trust: 
^-Granted  to  the  same  purposes  to  which  the  dividends  were  directed  to  be  applied  by 
the  said  govemorB. 

The  other  bequest  was  of  2000L  stock  to  the  UntTeraity  of  Oxford, — ^the  dividends 
to  be  applied  in  prizes  for  Divinity  subjects,  on  certain  conditions.  The  Univenity 
declined  the  bequest  on  the  terms  of  the  will : — Granted  to  the  University  for  similar 

purposes,  on  other  terms.    See  Tamlyn,  32. 

• 

Mr.  Wray  also  referred  to  the  foll««wing  cases. 

Da  Cotta  ▼.  Da  Paz,  18th  May,  1754.  To  be  applied  in  some  other  charitable 
use,  as  his  majesty  should  think  fit  to  direct 

Bequest  of  1200Z.  by  Elias  Da  Paz,  income  to  be  applied  toward  establishing  a  Je- 
suba  or  assembly  for  daily  reading  the  Jewish  law.  Warrant  under  sign  manual,  di- 
recting the  Attorney-General  to  apply  for  an  order  of  the  court  for  paying  10002.  to 
the  goTomora  and  guardians  of  the  Foundling  Hospital,  to  be  applied  by  them  towards 
supplying  a  preacher  m  their  chapel,  and  to  instruct  the  children  under  their  care  in 
the  Christian  religion,  and  for  other  incidental  expenses  attending  the  said  chapel. 
See  1  Dick,  258. 

Legge  V.  Asgill,  27th  November,  1818,  (V.  C)  Declared,  that  the  clear  residue 
of  the  testatrix's  personal  estate  not  specifically  bequeathed,  ought  to  be  disposed  of  in 
charity. 

Beqoeft.  **  If  there  is  money  left  unemployed,  I  desire  it  may  be  given  in  charity :" 
—Granted  to  St  George's  Hospital.    (See  T.  «&  R.  265,  S.  C.) 

Ware  v.  kUorney-Oeneralt  19th  August,  1824,  M.  R.  Declaration,  That  the  resi- 
due ought  to  be  disposed  of  in  charity  as  his  majesty  shall  be  pleased  to  direct ;  and 
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Mr.  TennofU  and  Mr.  Pane  for  the  executor,  submitted  that 
inasmuch  as  the  charitable  purpose  was  not  indefinite, 
but  a  particular  trust  had  been  declared,  *the  court  [*].96] 
would  carry  it  into  effect,  either  strictly  or  cy  pres,  and 
that  it  was  only  in  cases  where  the  fund  was  to  be  applied  gen- 
erally to  charity,  without  an  indication  of  the  mode,  that  the  ap- 
plication of  the  fund  was  cast  upon  the  crown. 

Mr.  Wetkerdlj  for  the  residuary  legatees. 
The  cases  cited  were — Moggridge  v.  ThackweU{a\  Hayter  v. 
TregoJip)    Paice  v.  Archbishop  of  Canterburf/,{c)  Attorney^ 

decree  that  it  be  traiwfemd  aad  paid  to  such  penon  orpenoue  ai  his  majesty  by  roy- 
ad  sign  manual  shall  be  pleased  to  appoint  Bequest  of  residae  "  to  the  Poor  :*' — Grant- 
ed to  the  poor  relations  of  the  testatrix 

Attonuy-General  t.  Londonderry,  (Hele's  Charity),  22nd  November,  1825.  De- 
claration, that  in  the  events  which  had  happened  the  right  of  appointing  the  fines  re- 
served, and  to  be  reserved,  upon  the  leases  of  the  estates  comprised  in  &e.  to  charita- 
ble poiposes,  was  in  his  mf\jesty  by  his  sign  manual,  and  reservation  of  farther  direc- 
tions as  to  the  application  of  the  funds  until  his  majesty  by  his  sign  manual  shall  sig- 
nify his  pleasure  with  respect  to  the  application  thereof. 

Sanford  t.  Oibbon$,  20th  Mareh,  1829,  M  R.  Decreed,  to  be  applied  in  charity 
in  such  liianner  as  his  majesty  by  warrant  under  his  majesty's  sign  manual  should  ap- 
point Beqnost  to  a  lunatic  asylum  not  existing : — Granted  to  a  poor  sister-in-law  of 
the  testator,  and  legatee  under  the  will. 

Sitnon  v.  Barber ,  22d  June,  1829.  Decreed  to  be  applied  in  charity,  in  such  man- 
ner as  his  majesty  by  warrant  under  hb  majesty's  sign  manual  shall  be  pleased  to  ap- 
point Legacy  to  treasurer,  governors,  or  directors  of  Guernsey  Hospital,  (not  exist- 
ing):— Granted  to  town  and  country  Hoqritals  of  Gnemsey  in  equal  moieties.  See 
Tamlyn,  14. 

Thorley  ▼.  Bffme,  4th  December,  1830,  V.  C.  To  be  applied  in  such  manner  as 
his  majesty  by  warrant  under  his  majesty's  sign  mE||^ual  should  be  pleased  to  appoint 
Bequest  to  the  North  American  Institution,  (not  existing) : — Granted  to  the  Benevo- 
lent or  Stranger's  Friend  Society,  a  charity  benefited  under  the  will  of  the  testator. 

Re  Diekmton,  8th  Decemberi  1837,  V.  C.  Ordered  that  the  executon  of  the  tes- 
tator, Thomas  Dickason,  pay  the  residue  of  the  10002.  (after  retaining  and  paying 
costs  as  directed  by  the  order)  to  such  persons  as  her  majesty  should  by  sign  manual 
appoint,  for  the  use  of  such  charities,  and  in  such  proportions  as  her  majesty  should 
under  her  royal  sign  mannal  direct  Bequest  to  ten  such  charities  as  the  testator 
should  name,  1002.  each :  if  he  should  not  name  them,  then  the  executors  to  make 
the  disposition.  The  execntore  declined  to  act: — Granted  to  charities  in  unequal 
proportions. 

(a)  7  Ves.  36.  (b)  5  Run.  113.  (e)  14  Ves.  373. 
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Creneral   v.    The   Ironmongers^   Company^{ci)    Ommanof   ▼. 

BiUcher.{b) 


July  27th, — Vice-Chancellor  : — The  suggestion  on  behalf 
of  the  Attorney-General  is,  that,  inasmuch  as  the  trustees  ap- 
pointed by  the  testator  have  refused  to  act,  the  court  has  no 
means  of  carrying  the  particular  trusts  into  execution ;  for  it  is 
said,  that  the  societies  which  the  testator  selected  as  the  instru- 
ments for  distributing  these  charitable  funds,  were  not  in  the 
situation  of  ordinary  trustees ;  that  their  places  could  not,  like 
those  of  ordinary  trustees  be  supplied  by  others ;  that  it  must  be 
assumed  the  testator  appointed  these  particular  societies,  because 
he  considered  them,  owing  to  the  objects  for  which  they  exist, 
as  peculiarly  conversant  with  the  facts  necessary  to  render  the 
exercise  of  their  discretion  in  the  disposal  of  the  fund  more  val- 
uable than  that  of  any  other  persons,  and  that  therefore  the  dis- 
cretion of  the  trustees  is  of  the  essence  of  the  trust:  on  the  other 
hand,  it  is  said,  that  the  disclaimers  of  the  trustees  do  not  affect 
the  trust,  and  that  it  is  sufficiendy  defined  to  enable  the 
[•197]  court  to  execute  it.  •In  the  case  of  Moggridge  v. 
T7iackwell,{c)  the  authorities  on  this  point  are  consider^' 
ed  by  Lord  Eldon,  and  noticing  the  point  as  one  of  great  diffi- 
culty, he  says,  "  it  being  established  that  where  money  is  given 
to  charity  generally  and  indefinitely,  without  trustees  or  objects 
selected,  the  king,  as  parens  patriss,  is  the  constitutional  trustee, 
it  is  very  difficult  to  raise  a  solid  distinction  between  an  original 
gift  absolutely  indefinite  and  without  qualification,  and  a  case  in 
which,  by  matter  ex  post  facto,  the  gift  stands  before  thecourtin 
consequence  of  that  accident,  as  if  it  had  originally  been  given 
indefinitely,  without  any  means  for  carrying  it  into  execution 
prescribed.[l]  All  I  can  say  upon  it  is,  I  do  not  know  what  doc- 
trine could  be  laid  down  that  would  not  be  met  by  some  autho- 

(a)  3  Myl.  &  K.  576 :  S.  C.  2  Beav.  313 ;  Cr.  &.  Fh.  208. 
(6)T.&R,27I.  (c)7Vee.36. 

[1]  That  Courts  of  Equity  have  inherent  jurisdiction  m  re^rard  to  charities  and  char- 
itable usesi  independent  of  any  statute,  see  Vidal  ▼.  Oirard't  executors,  3  Howard, 
127 ;  Shotwell  v.  Mott,  2  Saudf.  Ch.  R.  46 ;  Potter  v.  Chapin,  6  Paige,  Ch.  R.  639 
See,  also,  note  to  case  of  Townsend  v.  Caruip  post  p.  257. 
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rity  upon  this  point ;  whether  the  proposition  is  that  the  crown 
is  to  dispose  of  it,  or  the  Master  by  a  scheme."(a)  After  advert- 
ing to  several  cases,  Lord  Eldon  continues,  "  In  the  other  cases, 
where  all  the  trustees  are  dead, — ^in  others  where  some  of  them 
are  dead,  the  discretion  being  wholly  or  partly  gone,  or  where  the 
trustees  surviving  would  not  act,  or  where  some  would  and 
others  would  not,  yet  the  court,  in  a  great  number,  if  not  in  all 
those  instances,  did,  by  a  scheme,  distribute  the  fund."(&)  And 
he  concludes,  that  the  run  of  the  cases,  with  the  exception  which 
he  mentions,  rather  import,  that,  where  originally  a  trust  is  cre- 
ated for  the  distribution  of  a  charity,  and  the  trust  is  not  carried 
into  exeeution,  inasmuch  as  it  was  originally  a  trust,  and  not  in 
a  strict  sense  a  general  and  indefinite  gift  to  charity,  or  to 
the  poor,  the  court  would  execute  it  by  a  scheme.  In  this  case 
the  objects  of  the  trust  are  pointed  out  by  the  will  with  great 
minuteness.  I  have  no  ground,  either  in  the  language  of  the 
will  or  the  circumstances  of  the  case,  for  supposing  that  the  dis- 
cretion of  the  particular  societies  named  in  the  will  was 
of  the  ^essence  of  the  gifts,  so  that  the  disclaimers  of  [•198] 
those  societies  is  to  destroy  the  gifts  altogether.  Mhink 
that  is  not  the  case.  And,  therefore,  following  the  view  which 
Lord  Eldon  took  of  the  question  in  the  case  I  have  mentioned, 
I  think  it  must  be  referred  to  the  Master  to  settle  a  scheme  for 
the  distribution  of  these  legacies,  having  regard  to  the  terms  of 
the  charitable  bequest.(c) 


This  court  doth  order,  that  10002.  new  32. 10^.  per  cent.  AnnuitieB,  part  &c.  and 
the  mm  of  50Z.  19«.  5d.,  part  &c.  caah,  be  carried  over  in  the  name,  Slc.  to  an  ac- 
count to  be  entitled  *'  The  account  of  the  legacy  for  bettering  the  condition  of  the  poor.*' 
And  it  is  ordered,  that  lOOOZ.  new  3/.  10».  per  cent.  Annuities,  other  part  Slc.  and 
the  sum  of  502.  19^.  5d.  other  part  &c.  cash,  be  carried  over  in  the  name  dec  to  an  ac- 
count to  be  entitled  "  The  account  of  the  legacy  for  the  encouragement  of  female 
servants.  And  it  is  ordered,  that  1002.  new  32.  10«.  per  cent.  Annuities,  the  residue 
&.C.  and  the  sum  of  52.  2«.  other  part  &c.  cash,  be  carried  over  in  the  name  &c.  to  an 
account  to  be  entitled  "  The  account  of  the  legacy  to  the  parish  of  Holsworthy  in  the 
county  of  Devon."  And  it  is  ordered,  that  the  said  sum  of  52.  2«.,  and  any  future 
dividends  to  accrue  due  on  the  said  1002.  new  32.  10s.  per  cent  Annuities,  be  pajjd  to 

(a)  7  Ves.  83.  (h)  Id.  84 

(e)  See  Seton  on  Dooteesyp.  133 ;  2  Roper  on  LegacieB>  od.  3,  p.  204  et  teq. 
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the  plaintiff  Philip  Raeve,  daring  hia  life>  or  nntil  the  fnrther  order  of  thia  oonrt ;  he 
undertaking  to  remit  the  aame,  when  receiyed,  to  the  chorchwardena  for  the  time 
boing  of  the  aaid  pariah  of  Holaworthy,  to  be  applied  by  them  upon  the  tmata  of  the 
will  of  the  aaid  teatator.  And  it  ia  ordered,  that  it  be  referred  to  the  Maater,  &c.  to 
aettle  a  acheme  for  the  adminiatration  of  the  aaid  legaciea,  of  1000/.  and  lOOOZ.  new 
32.  10«.  per  cent  Annuitiea,  which  have  been  raapecttvely  diadaimed  on  the  part  of 
the  "  Society  for  Bettering  the  Condition  of  the  Poor,  and  the  "  Society  for  the  En* 
cooragement  of  Female  Serranta,"  having  regard  to  the  will  of  the  aaid  teatator  in 
&C.  And  the  aaid  Maater  ia  to  be  attended  by  all  partiea  intereated,  who  are  to  be  at 
liberty  to  lay  propoeala  for  a  acheme  before  him.     Diractiona  aa  to  the  reaidae,  coata 


[•199]  *Faulkner  V.  Daniel. 

1843:  November,  6th,  10th,  15th,  16th,  17th,  and  18th:  December  7th. 

The  teatator,  by  hia  will,  charged  hia  debts  And  legaciea  upon  hia  real  and  peraonal 
eatate,  and  gave  aach  real  and  penwnal  estate  to  truateea  upon  tmat  for  his  n^>hew 
for  life,  (to  whom  alao  he  gave  a  legacy,)  with  remainder  to  the  first  and  other  sona 
of  the  nephew  ancceaaively  in  tail  mail,  with  remainder  to  the  aecond  and  every 
other  aon  of  the^eatator'a  brother  aucceasively,  in  tail  male,  remainder  to  the  teata- 
tor's  own  right  heira;  and  added — ^"and  upon  thia  last-mentioned  contnigency» 
failing  heirs  male  of  my  aaid  brother,  and  of  my  aaid  estate  going  to  my  right  heira 
more  remote  aa  aforeaaid,  then  I  do  hereby  charge,  aubject,  and  make  liable  my 
aaid  eatate  with  the  payment  of  the  aum  of  50001.  to  my  niece.*'  The  teatator  died 
in  1775,  leaving  hia  brother  hia  heir-at-law.  The  nephew  entered  into  pnasoaaiim 
of  the  real  eatate,  which  conaiated  of  a  plantation  in  Jamaica,  aubject  to  a  mortgage 
created  by  the  teatator  in  1765.  The  brother  aflerwarda  died,  leaving  the  nephewy 
hia  only  aon,  and  then  heir-at-law  of  the  testator:  the  nephew  died  in  1822,  with- 
out iasue  male.  The  bill  was  filed  in  1837  against  the  mortgageea  and  the  deviaeea 
of  the  nephew  to  obtain  payment  of  the  niece*8  legacy  of  50001. : — Held, 

That,  on  the  death  of  the  nephew  without  iaaue  male,  the  event  happened  on  which 
the  niece  would  become  entitled  to  the  legacy  of  50001. ;  and  that  it  waa  not  too 
remote. 

That  the  nephew  waa  only  bound  in  hia  lifetime  to  keep  down  the  intereat  of  the 
debta  and  legaciea ;  and  that  he  waa  entitled  to  keep  on  foot,  aa  aubaiating  chargea 
against  the  real  eatate,  the  principal  of  the  debta  and  legaciea  paid  off  by  him,  and 
alao  hia  own  legacy. 

That  an  administrator  of  the  nephew,  to  whom  letters  of  adminiatration  had  been 
granted  limited  to  the  pnrpoaea  of  the  auit,  waa  a  aufficient  repreaentative  of  the 
peraonal  eatate  of  the  nephew  in  the  cauae. 

Thai  the  heir-at-law  of  the  survivor  of  the  truateea  appointed  by  the  teatator,  and  the 
personal  repreaentative  of  the  teatator,  ahonld  prqperiy  be  partiea  to  the  cauae ;  bat 


J 


CASES  IN  CHANCERY.  1.99 

1843. — Faalkner  y.  Daniel. 

tho  defendants  not  havfng,  by  plea  or  answer,  objected  that  snch  heir  or  personal 
representative  were  necessary  parties,  the  court  would,  under  the  40th  order  of 
August,  1841,  in  the  circumstances  of  the  case,  make  a  decree  saving  their  rights. 

Plaintiff,  entitled  to  a  legacy,  charged  on  a  West  India  estate,  subject  to  prior  debts 
and  legacies  remaining  unpaid,  not  entitled  to  have  a  receiver  appointed  over  the 
estate. 

The  administrator  under  a  limited  administration,  granted  by  the  proper  ecclesiastical 
court,  represents  the  estate  of  the  deceased  to  the  extent  of  the  authority  conferred 
by  the  letters  of  administration ;  but,  if  the  administration  granted  be  more  limited 
than  the  purposes  of  the  suit  require,  and  it  is  in  the  power  of  the  plaintiff  to  obtain 
a  more  general  administration,  the  court  may  require  him  to  do  so. 

liegateee  whose  l^^eies  were  charged  on  real  estate,  subject  to  prior  charges,  not 
afifected  by  lapse  of  time  so  long  as  any  of  the  prior  charges  subsisted. 

Charges  paid  off  by  the  tenant  for  life  prima  facie  kept  alive,  and  not  merged  in  tho 
inheritance.[l] 

Mode  of  taking  accounts,  as  against  mortgagees  and  consignees,  of  the  produce  of  a 
West  India  estate. 

SenUtle,  an  examined  copy  of  a  letter  of  attorney,  inroUed  in  the  office  of  record  in 
Jamaica,  is  not  admissible  in  evidence  (without  more ;)  although  an  examined  copy 
of  a  deed  so  inroUed  is,  by  force  of  acts  of  the  local  legislature,  admissible. 

The  plaintiffs  were  the  personal  representatives  of  Dame 
Janet  M'Leod,  and  claimed  to  be  entitled  to  a  legacy  of  6000/., 
bequeathed  to  her  by  the  will  of  John  M'Leod,  who  died  in 
1775. 

The  testator,  John  M'Leod,  was  seised  in  fee  simple  in  pos- 
sesion of  a  plantation  in  Jamaica,  called  Golbecks,  and  was  pos- 
sessed of  some  personal  estate.  Colbecks  was,  both  at  the  time 
the  testator  made  his  will  and  at  his  death,  subject  to  a  mortgage 
created  by  the  testator  in  the  year  1765.  The  testator,  by  Iiis 
will,  and  a  codicil  thereto,  after  charging  his  real  and  personal 
estate  with  the  payment  of  his  debts  and  several  annuities  and 
legacies,  including  a  legacy  of  1500/.  to  his  nephew  John,  the 
son  of  his  brother  Donald  M'Leod,  gave  his  real  and  per- 
sonal estate  to  trustees,  upon  trust,  in  default  *of  issue  of  [*200] 
his  own  body,  as  therein  mentioned,  for  his  said  nephew 
John,  for  life,  with  remainder  to  the  first  and  other  sons  of  John 
successively,  in  tail  male,  with  remainder  to  the  second  and  every 

[I]  Ab  to  merger  of  charge,  see  Lard  SeUey  v.  Lord  Lakey  1  Beavan,  146  ;  Hood 
T.  Phaiipo,  3  Beavan,  517.  Aithy  f.  Milleo,  1  Sim.  298.  BurreU  v.  The  Earl  of 
Bgremant,  7  Beavan,  331.  Tyler  f.  Lake,  4  Sim.  351 ;  The  Earl  of  Clarendon  t. 
Bcrhmh  1  Yo.  &  Coll.  688,  703. 
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Other  son  of  Donald  IVFLeod  successively  in  tail  male,  with  re- 
mainder in  trust  for  the  testator's  own  right  heirs.  The  testator 
then  proceeded  to  bequeath  the  legacy  in  question  in  the  causa 
in  the  following  words :  '^  And  upon  this  last-mentioned  con- 
tingency,  failing  heirs  male  of  my  said  brother,  and  of  my  said 
estate  going  to  my  right  heirs  more  remote  as  aforesaid,  then  I 
do  hereby  charge,  subject,  and  make  liable  my  said  estate  with 
the  payment  of  the  sum  of  6000^  sterling,  to  my  said  niece, 
Janet  M'Leod,  over  and  above  the  sums  of  money  hereinbefore 
left  and  bequeathed  to  her."  The  testator  died  in  1775,  without 
issue,  leaving  his  brother,  Donald  M'Leod,  his  heir-at-law. 

Upon  the  testator's  death,  his  nephew  John,  the  son  of  Donald 
M'Leod,  became  entitled  for  life  to  the  residuary  real  estate  of 
the  testator,  including  Colbecks,  subject  to  the  said  mortgage, 
and  to  the  payment  of  the  debts,  annuities,  and  legacies  be- 
queathed by  the  will.  Donald  M'Leod  died  in  1786,  intestate, 
and  without  other  issue  male  than  John,  the  tenant  for  life. 
John  attained  his  age  of  twenty-one  years  in  March,  1782,  and 
afterwards  entered  into  possession  of  Colbecks. 

The  mortgage  of  1765,  shortly  after  the  testator's  death,  be- 
came vested  in  Thwaites  and  Wheelwright,  and  was,  in  1815, 
assigned  to  the  defendants  Thomas  and  John  Daniel.  During 
a  great  part  of  the  time  that  Thwaites  and  Wheelwright  held 
the  mortgage,  the  produce  of  Colbecks  was  consigned  to  them  in 
this  country,  in  pursuance  of  a  contract  between  them  and 
John  M'Leod ;  and,  from  the  time  of  the  assignment  of  the 
mortgage  to  Thomas  and  John  Daniel,  the  produce  of 
•Colbecks  was,  in  pursuance  of  a  like  contract,  consigned  (*201] 
to  Thomas  and  John  Daniel. 

John  M'Leod,  the  tenant  for  life,  paid  off  a  large  portion  of 
the  principal  of  the  mortgage-debt  of  1765,  and  also  paid  the 
principal  of  the  other  debts  of  the  testator,  and  several  of  the 
legacies  to  which  the  testator  had  subjected  the  estate.  The 
plaintiffs  alleged  that  John  M'Leod,  as  tenant  for  life,  claimed 
the  right  of  keeping  up  the  principal  of  the  said  mortgage,  and 
other  debts,  and  of  the  legacies,  so  far  as  the  principal  of  such 
mortgage,  debts,  and  legacies,  had  been  paid  during  his  own  es- 
tate for  life  out  of  the  annual  produce  and  income  of  Colbecks, 
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and  to  stand  as  a  creditor  for  such  principal  sums,  and  also  for 
the  principal  of  his  own  legacy  of  15002.,  as  chaises  and  incum- 
brances against  the  estate  of  the  tenant  in  tail  in  remainder,  in 
case  he  (John)  should  have  a  son.  and  there  should  he  a  tenant 
in  tail  to  succeed  to  the  inheritance,  after  the  determination  of 
his  own  life  estate  ;  the  plaintiffs,  however,  insisted,  that  if  John 
had  a  right  to  keep  up  the  charges  which  had  heen  paid  out  of 
Che  annual  rents  and  profits  of  Colbecks  during  his  life  estate,  as 
between  himself  and  the  contingent  remainder-men  who  might 
succeed  to  the  inheritance  under  the  limitations  in  the  will,  yet 
he  had  not  a  right  to  keep  up  the  satisfied  charges  agaii^st  the 
debts,  legacies,  and  annuities  which  remained  unpaid.  John, 
by  different  instruments,  declared  his  intention,  for  some  pur- 
poses and  to  some  extent,  to  keep  alive  the  debts  and  legacies 
which  he  had  paid,  but  for  what  purposes,  or  to  what  extentj 
was  a  question  between  the  parties  in  the  cause.  By  deeds, 
dated  in  the  year  1815,  the  sum  remaining  due  on  the  mortgage 
of  1765,  and  all  securities  for  the  same,  and  interest,  and  a  private 
debt  owing  by  John  MliCod,  were  assigned  to  the  de- 
fendants Thomas  and  *John  Daniel,  as  fully  and  amply,  [*202] 
and  in  such  and  the  same  manner  to  all  intents  and  pur- 
poses, as  Thwaites  and  Wheelwright  then  held  the  same,  and 
by  the  same  deed  Colbecks  was  conveyed  to  Thomas  and  John 
Daniel,  subject  to  redemption,  and  to  the  other  trusts  affecting 
the  same.  By  another  deed  of  the  same  date,  in  consideration 
of  the  advances  made  by  Thomas  and  John  Daniel,  and  of  their 
continuing  to  provide  supplies  for  the  use  of  the  plantation,  John 
BFLeod  conveyed  his  reversionary  interest  in  Colbecks  to  Thomas 
and  John  Daniel,  by  way  of  security  for  the  monies  advanced 
and  to  be  advanced  by  them ;  and  by  the  same  deed,  for  further 
and  better  securing  the  said  principal  monies  and  interest,  John 
MTiCod  assigned  to  Thomas  and  John  Daniel  his  legacy  of 
1500/.,  and  also  all  and  singular  other  such  and  so  many  of  the 
several  legacies  and  other  charges,  liens,  and  incumbrances  what* 
soever  as  had  been  paid  off  with  the  monies  of  the  said  John 
M'Leod,  and  for  which  he  would  or  might  be  a  creditor  upon 
the  premises  in  the  event  of  his  death  leaving  issue  male. 

John  M'Leod,  the  tenant  for  life,  died  on  the  LSth  of  Decern* 
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ber,  1822,  without  issue  male,  leaving  his  daughters  and  co 
heiresses,  co-heiresses  of  the  original  testator.  John  M'Leod, 
the  tenant  for  life,  claiming,  as  heir-at-law  of  the  testator,  to  be 
entitled  to  the  Colbecks  estate  under  the  limitations  in  the  origi- 
nal will  to  the  right  heirs  of  the  testator,  by  bis  will  devised 
Colbecks  to  his  widow  Jane  for  life,  with  remainder  to  his  daugh- 
ters successively  for  life,  with  remainder  to  their  first  and  other 
sons  in  tail,  subject  to  the  mortgage  of  1765,  and  the  other  charges 
thereon. 

The  plaintiffs  filed  their  bill  in  March,  1837,  against 
[*203]  *the  mortgagees  Thomas  and  John  Daniel,  and  the  other 
parties  interested  in  the  Colbecks  plantation,  for  an  ac* 
count  of  such  part  of  the  debt  due  to  the  mortgagees,  as  should 
be  deemed  to  have  priority  over  the  plaintiffs'  legacy, — ^foran  ac- 
count of  the  receipts  of  produce  by  the  mortgagees,  and  applica- 
tion of  the  balance  according  to  the  trusts  of  the  will  of  the  tes- 
tator ;  the  plaintiffs  by  their  bill  offering  to  redeem  the  estate 
and  pay  the  defendants,  Thomas  and  John  Daniel,  so  much  of 
their  debt  as  should  be  a  charge  thereon  prior  to  the  legacy  of, 
6,000/.  to  Janet. 

The  bill  alleged,  that  the  personal  estate  of  the  testator  was 
very  inconsiderable,  and  so  far  as  it  would  go,  had  been  applied 
in  payment  of  debts  and  legacies ;  and  it  also  alleged  that  the 
last  survivor  of  the  trustees  under  the  will  died  in  Jamacia  in 
1815,  without  heirs ;  or  if  he  left  any  heir,  he  was  out  of  the 
jurisdiction. 

The  plaintiffs  made  three  points :  first,  that  the  event  upon 
which  the  legacy  of  50002.  was  given  to  Janet  arose  in  1822, 
upon  the  death  of  John,  the  tenant  for  life,  without  issue  male ; 
secondly,  that  in  the  circumstances  of  the  case,  the  charges  paid 
bjr  John  M'Leod  the  tenant  for  life,  became  merged  in  the  ix^ 
Iieritance ;  and  thirdly,  that,  in  taking  the  mortgage  account 
against  Thomas  and  John  Daniel,  they  must  be  treated  as  mort- 
gagees in  possession,  and  that  the  court  must  disallow  the  com* 
mission  and  charges,  which,  as  mere  consignees,  they  might 
have  claimed.  Upon  every  one  of  these  points  some  of  the  de^ 
fendants  took  issue.  > 

The  plaintifis,  after  the  answers  were  in,  moved  for  a  receiver. 
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and  for  pairment  into  coiurt  of  the  ''slave  compensation-    [*204] 
nxMiey,  but  the  motion  was  refu8ed.(a) 

(a)  The  followio^r  note  of  the  judgment  of  Lord  Cottenham,  on  the  motkm,  haa 
been  obtained  :— 

November  l(Hh,  1840. 

Loan  CiiANC£LLOK^^Annming,  at  the  bill  doee,  that  the  50002.  became  payable 
en  the  death  of  John  M'Leod»  the  tenant  for  life,  withoat  i»ae  male,  and  that  the 
plaintjfi  are  entitled  to  it,— the  question  ie,  whether  they  are,  in  respect  of  such  right» 
entitled  to  have  a  receiver  oyer  the  Golbeck  Estate,  and  the  compensation  for  the 
slaves  paid  into  court, — which  cannot  be  the  case  if  the  parties  in  possession  are  en* 
titled,  for  themselves  or  othen,  to  the  mortgage  of  1765,  or  to  such  part  of  it,  if  any, 
as  remains  unpaid,  or  to  any  chaigw  on  the  estate  prior  to  the  plamtifls.*    This  the 
ptaintifls  do  not  dispute ;  but,  to  meet  this  objection,  they  contend  that  the  mortgage 
and  other  chaiges  are,  es  against  their  claims,  to  be  considered  as  satisfied,  and,  for 
this  purpose,  they  first  allege  that  all  the  rents  of  the  estate  ought  to  have  been  ap- 
plied in  discharging  the  mortgage  and  other  charges,  and  that,  if  they  had  been  so 
applied,  the  mortgage  and  charges  would  have  been  paid.    The  bill  then  alleges,  that 
John  M'Leod,  the  tenant  for  life,  had,  out  of  the  income  of  the  estate,  paid,  or  di- 
lected  to  be  paid,  part  of  the  mortgage  and  of  the  charges,  and  had  taken  assign- 
ments of  some  of  such  charges,  to  preserve  a  claim  on  the  estate  in  the  event  of  his 
having  issue  male, — and  contends,  that,  as  against  the  plaintifis*  demand,  he  was  not 
entitled  to  keep  alive  those  charges  on  the  estate,  and  goes  on  to  admit,  or,  at  least, 
not  te  dSspnte,  that,  at  the  death  of  John  M'Leod,  m  18S2,  about  JC4000  of  the  mort- 
gage remained  unpaid.    Now,  if  the  plaintiffs'  equity,  as  asserted  against  John 
M'Leod,  were  well  founded,  and  if  he  could  not,  from  the  nature  of  his  interest  in 
the  estate,  keep  alive,  as  against  the  estate,  the  charges  which  were  made  in  his  life- 
time, how  can  the  plaintifi,  on  that  or  any  principle,  make- out  that  this  JC4000,  due 
at  his  death,  has  been  discharged?    They  say,  by  theu*  bill,  that  the  mortgagees, 
who  were  in  possession,  received  sufficient  to  dischaige  it ;  supposing  that  to  be  so, 
and  that  the  income  of  the  tenants  for  life  was  applied  in  discharging  what  remained 
due  on  the  mortgage,  such  tenants  for  life  were  clearly  not  bound  to  do  more  than 
keep  down  the  interest  on  the  mortgage  debt,  and  are  consequently  entitled,  as 
against  the  estate,  to  stand  in  the  place  of  the  mortgagees  for  so  much  of  the  rents 
and  profits  as  have  been  applied  in  reduction  of  the  principal 

During  the  whole  of  this  time,  the  parties  in  possession  wero  not  only  entitled  to  what 
remained  due  of  the  mortgage  of  1765,  but  were  entitled  to  other  charges  created  by 
John  M'Leod ;  and  the  bill  complains,  that  they  applied  the  rents  and  profits  to  keep 
down  the  interest  on  those  charges,  instead  of  discharging  the  principal  of  the  old 
mortgage.  Bat  this  was  the  proper  course  as  between  the  tenant  for  life  and  the 
owners  of  the  inheritance,  and,  if  so,  the  plaintiffii  have  failed,  in  their  own  way  of 
stating  the  case,  in  showing  that  the  mortgage  and  charges  prior  to  theirs  had  been 
discharged.    This  is  a  sufficient  answer  to  the  application  for  a  receiver.    I,  there* 

•See  BarkUy  v.  Lord  Jtsay,  3  Hare,  308. 
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[^*206]  ^Administration  of  the  personal  estate  of  John  Mlieod, 
the  tenant  for  life,  was  granted  in  1838  to  T.  Dear,  by 
the  Prerogative  Court, — the  same  being  limit;^  for  the  purpose 
only  to  attend,  supply,  substantiate,  and  confirm  (he  proceedings 
in  this  or  any  other  suit.  T.  Dear  was  broi:^ht  before  the  court 
by  supplemental  \All. 


At  the  hearing, — Mr.  Teed,  Mr.  Temple,  and  Mr.  Didcmsanj 
for  several  defendants,  objected  that  there  was  no  sufScient  re- 
presentative of  the  personal  estate  of  John  M'Leod,  the  tenant 
for  life,  before  the  court ;  that  the  trustees  appointed  by  the  will 
of  the  original  testator  being  dead,  the  heir-at-law  of  the  survi- 
vor ought  to  be  made  a  party  to  the  suit ;  and  that  a  perso- 
nal representative  of  the  original  testator  ought  also  to  be  a 
party. 

[*206]        *Mr.  Tinney  and  Mr.  Rennalls,  for  the  plaintifis. 


Vice-Chancei.lor  : — The  suit  is  said  to  be  defective  in  re- 
spect of  three  difierent  parties.  I  shall  consider,  first,  the  objec- 
tion that  the  personal  estate  of  John  M'Leod,  the  tenant  for  life, 
is  not  adequately  represented  by  an  administration  limited  to 
substantiate  the  proceedings  in  this  suit,  which  is  the  only  repre- 
sentation of  John's  estate  before  the  court. 


fore,  avoid  discoMing  the  equity  anected  agaiiiat  John  M*Leod,  became  it  may  nn- 
Bece»ari]y  anticipate  points  which  tho  plaintiff  may  be  desirous  of  raising  at  the 
hearing ;  I  may,  however,  observe,  that  the  plainttfft  are  seeking  to  have  the  point 
decided  against  the  perMmal  estate  of  John  M'Leod,  withont  having  any  penmial  re- 
presentative before  the  court 

Being  of  opinion  that  the  plaintiffs  have  failed  in  showing  on  the  pleadings  that 
there  is  not  v^ted  in  the  defendants  a  title  to  charges  on  the  estate  prior  to  their 
claim,  and  exceeding  in  amount  the  compensation-money  standing  in  the  name  of 
the  Acceuntant-Genera],  I  am  of  opinion,  that  no  case  is  made  for  transferring  into 
the  cause  the  amount  of  such  cooipensation-money  now  standing  in  the  name  of  the 
Accountant-Genera],  and  awaiting  the  award  of  the  commissioners. 

1  have  thought  it  more  satisfactory  to  the  rest  my  decisions  on  the  case  as  made  by 
the  plamtiffii,  and  have,  therefore,  not  adverted  to  the  case  made  by  the  answer,  but 
which  would,  if  necessary  to  be  resorted  to,  have  furnished  other  answers  to  this  applip 
cation. 

Motion  refused,  with  cost*. 
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The  testator  charged  his  real  and  personal  estate  with  the 
payment  of  his  debts  and  legacies,  and  subject  thereto,  after  a 
further  condition  not  necessary  to  be  mentioned,  he  gave  the  es- 
tate to  John  M'Leod,  his  nephew,  as  tenant  for  life,  with  remain- 
ders in  strict  settlement,  and  failing  the  prior  limitations  created*^ 
by  the  will,  the  estate  was  limited  to  the  right  heirs  of  the  tes- 
tator,— a  legacy  of  5000/.  being  given,  in  that  event,  to  Janet 
M'Leod,  under  whom  the  plaintiffs  claim. 

It  appears  that  the  property  which  passed  by  the  will  was 
subject  to  a  mortgage  created  in  1765, — and  that  John,  the  ne- 
phew, having  become  entitled  to  the  rents  and  profits  for  his  life, 
subject  to  debts  and  legacies,  paid,  in  his  lifetime,  all  the  inte- 
rest on  the  debts  and  legacies,  and  also  reduced  the  amount  of 
the  mortgage  debt  The  bill  charges  that  the  tenant  for  life 
was  bound,  as  between  himself  and  the  plaintiffs,  to  have  done 
more  than  keep  down  the  interest  on  the  mortgage  and  other 
eharges.[l]  Now  it  is,  I  think,  impossible  to  maintain  that  pro- 
position ;  and,  therefore,  I  look  at  this  question  of  parties  on  the 
assumption  that  the  tenant  for  life  was  not  bound,  as 
between  himself  and  the  plaintiffs,  *to  do  more  than  [*207J 
keep  down  the  interest  And  this,  in  point  of  fact,  he 
has  done,  and  has  also  applied  part  of  the  rents  and  profits  in 
gradually  reducing  the  amount  of  the  mortgage  debt.  The 
tenant  for  life,  it  appears,  has  also  paid  off  many  of  the  legatees, 
and  taken  assignments  of  their  legacies,  and  the  legacies  so  paid 
by  and  assigned  to  him  he  has  assigned  to  his  mortgagees,  the 
Daniels,  in  trust  to  secure  other  moneys  due  to  them.  The 
claim  of  the  defendants,  the  Daniels,  as  assignees  of  the  legacies, 
and  of  the  mortgage  debt,  whether  paid  off  by  John,  the  tenant 
for  life,  or  remaining  due  at  his  death,  all  precede  the  plaintiffs' 
claim,  as  the  representatives  of  Janet  The  bill  being  filed  to 
enforce  payment  of  the  legacy  to  Janet,  the  first  charge  to  be 
satisfied  is  the  old  mortgage,  and  next  the  legacies  given  by  the 

[1]  As  to  duty  of  tenant  for  life  to  keep  down  taxes  and  assedsments,  see  Cairtu 
T.  Ckabert,  3  £dw.  Ch.  R.  S13.  For  the  princlplev  on  whiph  equity  assomes  that  a 
tenant  for  life,  who  is  also  the  owiier  of  a  charge  on  the  inheritance,  has  duly  dis- 
charged his  daty  of  keeping  down  the  interest  on  the  charge,  see  BurreU  v.  JB|grs» 
wont,  7  Beavan,  206. 
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will  prior  to  the  ultimate  limitation  of  the  fee,  including  those 
which  John,  the  tenant  for  life,  has  paid.        « 

Now,  this  being  the  state  of  things,  the  bill  does  not  pray  any 
relief  against  John's  estate.  In  no  possible  view  of  the  case  can 
John's  estate  ever  become  accountable  to  the  plaintiffs,  in  this 
suit ;  but,  in  taking  the  accounts,  John's  estate  may  have  some- 
thing to  receive,  and  that  appears  to  me  to  be  the  only  way  in 
which  John's  personal  representative  is  a  necessary  party  to  the 
record.  John's  representative  is  to  be  brought  before  the  court, 
not  because  the  plaintiffs  seek  to  chcurge  John's  estate,  but  be- 
cause John's  estate  may  have  an  interest  in  the  accounts  to  be 
taken  in  the  cause. 

The  state  of  the  authorities  makes  it  proper  that  I  should  ex- 
press myself  with  great  caution  on  the  point  I  am  now  consider- 
ing. In  principle,  I  think  it  is  clear  that  where  a  limited  admi- 
nistration is  granted  by  the  proper  Ecclesiastical  Court, 
[*208]  and  the  limited  administrator  *is  made  a  party  to  a 
cause,  the  estate  of  the  deceased  is  perfectly  represented 
for  all  purposes,  to  the  extent  of  the  authority  conferred  by  the 
letters  of  administration.  A  court  of  exclusive  jurisdiction  has 
power  to  grant  letters  of  administration,  and  to  whatever  extent 
that  court  grants  administration,  to  that  extent  the  estate  will  be 
represented  in  any  suit  to  which  the  administrator  is  a  party. 
It  is  not  inconsistent  with  this  to  say,  that,  if  the  administration 
granted  be  more  limited  than  the  purposes  of  the  suit  require, 
and  it  is  in  the  power  of  the  plaintiff  to  obtain  a  general  or  more 
extensive  representation,  the  court  may  require  the  plaintiff  to 
do  the  utmost  he  can  to  make  the  suit  perfect  by  obtaining  a 
representation  commensurate  with  the  object  of  the  suit,  or  as 
nearly  so  as  the  practice  of  the  Ecclesiastical  Court  will  enable 
him ;  but  if  the  plaintiff  has  obtained  an  administration  as  ex- 
tensive as  the  practice  of  the  Ecclesiastical  Court  will  give  him, 
I  cannot  without  the  clearest  authority  admit  that  the  suit  is  not 
properly  constituted,  especially  in  a  case  in  which  the  parties 
who  take  the  objection  might  themselves  obtain  a  more  gene- 
ral representation.    The  passage  in  Lord  Redesdale's  Trea- 
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ti8e,(a)  the  case  of  Brant  v.  King'y{b)  the  opinion  of  Sir  Herbert  Jen- 
ner  in  Cawthom  v.  Chalie,{c)  and  the  cases  in  the  Ecclesiastical 
Reports, — In  the  goods  of  the  Elector  of  Hes8e^{d)  Harris  v-  Mil- 
bum,{e)  and  Woolley  v.  Oordon,{f)  appear  to  me  to  be  authori- 
ties in  accordance  with  the  principle  I  have  stated :  and  there  is 
nothing  in  the  cases  of  Moores  r.  Choat,(g)  and  CUmgh 
V.  Dixon^{h)  inconsistent  with  that  principle.  •The  case  [•209] 
of  Young  V.  Elworthy,{t)  and  the  cases  of  Metcalfe  v. 
Metcalfej{k)  and  Harris  r.  MUbum^  show  in  what  way  the 
court  may  guard  against  injustice  or  inconvenience,  if  in  the  pro- 
gress  of  the  cause  it  should  turn  out,  that,  in  point  of  amount 
only,  a  more  extensive  representation  is  necessary  than  that 
which  the  parties  have  obtained.  But,  without  laying  down  any 
rule  for  other  cases,  I  am  quite  satisfied,  that  in  this  case  there 
is  no  reason  why  the  suit  should  not  proceed,  as  far  as  the  re- 
presentation to  the  estate  of  John  is  concemed. 

The  second  objection  is,  that  the  heir-at-law  of  the  survivor  of 
the  trustees  is  not  even  named  as  a  party.  The  fmme  of  the 
bill — the  suggestion  that  the  heir  is  out  of  the  jurisdiction  shows 
that  the  plaintiffs  attention  was  directed  to  this  objection,  and  I 
presume  he  would  have  made  the  heir  a  party  if  he  could  have 
done  so.  In  point  of  form,  he  ought,  I  think,  to  have  done  some- 
thing more  than  he«has.  The  usual  course  is  to  name  the  ab- 
sent person  as  a  party  to  the  record, — prove  him  to  be  out  of  the 
jurisdiction,  and  pray  process  against  him  in  case  he  comes 
within  the  jurisdiction.  That  I  take  to  be  the  present  practice. 
In  Haddock  v.  Tomlinson^{J)  Sir  John  Leach  seems  to  have 
thought  it  unnecessary  that  process  should  be  {Mrayed.  I  recollect 
that  case  was  disapproved  of,(m)  and  the  general  practice  of  the 
court  is,  I  believe,  as  I  have  stated.  In  this  case,  the  heir  of  the 
trustee  is  in  no  sense  of  the  word  a  party  to  the  record.    In  fact, 

(a>  P|i.  176, 177, 178,  Ed.  4.  (h)  \  WiUnw.  on  Ezeraton,  338. 

(e)  3  Sim.  dt  St  137.  (iQ  1  Ha^.  93. 

(«)  3  Hagg.  63.  (/)  3  Phill.  316. 

ig)  8  Sim.  508.  (A)  10  Sim.  564. 

(t)  1  Myl.  &  K.  315 ;  and  see  1  DanielTs  Cbanc.  Ihract  418  n.,  419. 

(i^)  1  Keen,  74.  (I)  3  Sim.  Sl  St  319. 

(m)  See  Toyitfr  t.  Fiilm,  M.  R.  1835 ;  1  Dan.  Chr.  Fr.  360,  n. 
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however,  it  is  only  a  point  of  fonn  that  the  heir  is  a  necessary 
party.  So  far  as  the  parties  to  the  cause  are  concerned, 
[•210]  *I  have  the  legal  estate  before  me ;  I  have  all  the  parties 
beneficially  interested  in  the  trust  estate  before  me ;  and 
I  have  power  to  execute  any  decree  I  can  be  called  upon  to 
make  in  the  absence  of  the  heir  of  the  surviving  trustee.  If  he 
were  brought  here  it  would  be  on  the  ground  of  an  interest,  not 
in  the  parties  to  the  record,  but  an  interest  in  the  trustee  him- 
self, as  having  a  possible  claim  against  the  trust  estate.  It  is 
right,  as  a  general  rule,  to  continue  the  representation  *to  the 
trustees ;  for  there  may  be  a  claim  by  the  trustees  against  the 
trust  estate.  In  this  case  none  of  the  parties  to  the  record  have 
any  interest  in  requiring  the  presence  of  the  heir  of  the  trustee ; 
and  if  the  absent  heir  has  any  claim  on  the  estate,  he  may  en- 
force it  notwithstanding  a  depree  in  his  absence  saving  his  rights. 
The  question  is,  whether  I  can  make  the  decree  saving  his 
rights  1  Before  I  consider  that  point,  I  will  notice  the  remaining 
objection, — that  the  personal  representative  of  the  oitginal  testa- 
tor ought  to  be  before  the  court, — ^to  which  objection  the  same 
question  applies. 

All  the  answers  state  that  the  defendants  believe  there  was 
some  personal  estate  of  the  original  testator,  and  they  believe 
that  some  part  of  it  was  appUed  to  pay  the  debts  and  legacies. 
The  testator  died  in  1775,  and  unquestionably  the  tenant  for  Ufe 
and  all  the  other  parties  have  for  many  years  considered  and 
treated  the  real  estate  as  being  the  only  available  property  of  the 
testator.  Now,  there  are  two  classes  of  persons  on  the  record  in 
different  positions, — there  are  those  who  claim  in  respect  of  the 
very  bequest  in  the  will  of  the  original  testator, — and  those  who 
claim  derivatively,  under  the  heir<at-law  of  the  testator. 

A  doubt  was  suggested,  but  not  argued, — ^whether 
[*21l]  *the  heir-at-law  of  the  testator  meant  the  heir  living  at 
the  death  of  the  testator,  or  living  at  the  time  the  preyi- 
ous  limitations  failed.  I  now  consider  the  case  upon  the  suppo- 
sition that  the  hcir-atlaw  living  at  the  death  of  the  testator  was 
the  party  entitled,  and  on  that  supposition  the  tenant  for  life  be- 
came entitled  as  such  heir-at-law  in  the  events  which  happened ; 
and  he  by  devise  gave  the  estate  over.    Now  the  parties  claim- 
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ing  iinder  him  must  be  considered  as  standing  in  the  same  situ- 
ation as  he  would  have  done.  None  of  those  parties  have  ob- 
jected that  the  personal  representative  of  the  testator  is  not  a 
party,  nor  does  it  appear  clear  to  me  that  they  could  have  done 
so  with  effect.  For,  as  the  heir-at-law  was  the  party  to  whom 
both  real  and  personal  estate  were  given,  if  the  objection  had 
been  taken  it  might  have  been  met  by  showing  that  he  had  dealt 
with  the  whole  estate  as  if  the  personal  estate  was  administered, 
and  that  no  csuse  was  open  to  them  in  respect  of  that  estate. 
The  point,  however,  was  not  taken  by  those  parties ;  and  I  only 
notice  it  with  regard  to  the  legatees  under  the  will  of  the  testator, 
including  (under  that  description)  those  who  take  as  appointees 
of  the  tenant  for  life  under  the  power  given  by  the  testator ; — 
they  undoubtedly  have  a  right  to  require  that  the  personal  re- 
presentative of  the  testator  should  be  here ;  for,  having  charges 
on  his  real  estate,  they  have  a  right  to  say  the  personal  estate 
shall  be  first  applied  to  pay  off  the  mortgage ;  or,  at  all  events, 
that  the  personal  representative  should  be  here,  so  that  they 
may  get  the  benefit  of  the  full  estate  to  which  they  were  enti- 
tled. 

If,  then,  this  were  a  case  in  which  the  events  in  question  were 
of  recent  occurrence,  there  would  not  be  a  question,  but  that  the 
personal  representative  of  the  testator  was  a  necessary  party.  It 
was,  however,  said,  that,  regard  being  had  to  the  manner 
in  which  the  estate  has  •been  dealt  with,  and  the  great  [*212] 
length  of  time  since  the  death  of  the  testator,  there  could 
now  be  no  occasion  to  bring  him  before  the  court.  I  cannot  ac- 
cede to  that  argument,  for  this  reason, — ^the  estate  has  been  in 
substance  in  the  hands  of  the  mortgagees, — whether  strictly 
mortgagees  in  possession  or  not, — and  they  were  entitled  to  have 
both  the  real  and  personal  estate  applied  in  payment  of  the 
mortgage  debt,  and  the  legatees  whose  claims  are  subsequent  to 
the  mortgage  have  never  yet  been  in  a  position  to  claim  pay- 
ment of  their  legacies  against  the  mortgagees,  and  therefore  I 
cannot  hold  them  at  all  affected  by  the  past  dealings  of  this 
estate.  They  could  never  have  insisted  on  the  appropriation  of 
any  part  of  the  estate  for  payment  of  their  legacies,  till  the  mort- 
gagees were  paid  off,  and  they  are  not  therefore  in  default  But 
Vol.  IIL  24 
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I  think  the  difficulty  may,  for  the  present,  be  got  over  in  another 
way,  not  meaning  thereby  to  preclude  the  parties  from  insisting 
upon  this  point  in  the  course  of  the  general  argument  of  the 
case,  if  it  should  be  thought  right  so  to  do.  A  party  may  stand 
in  one  of  three  different  positions : — ^he  may  be  a  necessary  par- 
ty to  a  suit  because  other  parties  to  the  record  cannot  have 
justice  done  them  in  his  absence ;  or  he  may  be  a  necessary 
party  as  having  an  interest  of  his  own,  which  interest  the  court 
may  be  able  to  protect,  by  saving  his  rights  in  the  decree, 
or  he  may  have  an  interest  of  his  own  which  the  court  may 
not  be  able  to  protect,  if  a  decree  be  made  in  his  abaence.(a) 
This  view  of  the  subject  was  before  Lord  Cottenham,  when  the 
Orders  of  August,  1841,  were  made,  and  he  was  of  opinion,  that, 
where  the  absent  party  was  wanted  only  with  a  view  to  the  in- 
terest of  the  parties  to  the  record,  or  if  he  were  a  necessary  party 

in  respect  of  an  interest  of  his  own,  which  would  not  be 
[*213]    prejudiced  by  a  decree  *in  his  absence,  and  the  objection 

was  not  taken  by  the  answer,  there  was  no  reason  why 
the  court  should  not  exercise  a  discretion  as  to  making  a  decree 
in  his  absence.  The  object  was  to  prevent  the  inconvenience  of 
allowing  a  defendant  to  put  in  his  answer,  not  raising  the  objec- 
tion for  want  of  parties,  and  when  the  cause  came  to  a  hearing, 
to  delay  the  plaintiff  by  then  raising  the  objection  ;  and  it  was 
with  that  view  of  the  case,  that  Lord  Cottenham  sanctioned  the 
40th  Order  of  August,  1841 — enabling  the  court,  in  such  a  case, 
at  the  hearing,  to  make  a  decree  saving  the  rights  of  an  absent 
party.(6) 

The  objections  for  want  of  parties  taken  in  the  answers  relate 
to  parties  who  are  now  represented ;  and  I  do  not  find  any  ob- 
jection taken  throughout  the  answers,  to  the  absence  of  the  heir 
of  the  surviving  trustee,  or  of  the  personal  representative  of  the 
testator.  I  am  satisfied  that  in  this  (^se  I  may,  both  as  to  the 
heir-at-law  of  the  surviving  trustee,  and  the  personal  representa- 
tive of  the  original  testator,  properly  apply  the  rule  to  which  I 
have  adverted.  There  can  be  no  reason  but  one  of  form  for 
bringing  before  the  court  the  personal  representative  of  a  party 

(a)  See  3  Hare,  586.  (6)  Order  XL.,  96th  August,  1841. 
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who  died  in  1775,  when  those  who  claim  the  estate  have,  during 
the  whole  time  dealt  with  it  as  though  the  real  estate  only  re- 
mained to  be  applied ;  and,  as  those  who  alone  are  interested  in 
the  objection  have  not  raised  it  on  the  pleadings,  I  do  not  hesi- 
tate to  apply  the  Order  to  this  case. 

The  40th  Order  of  August,  1841,  takes  effect  as  to  all  suits  de- 
pending at  the  time  the  Order  was  made :  this  is  provided  for  by 
the  last  of  the  Orders.(a) 

*0n  the  objections  for  want  of  parties  being  overruled  [*214] 
the  cause  was  heard. 

Mr.  Tinney  and  Mr.  Renmdlsy  for  the  plaintiffs. 

Mr.  Teed  and  Mr.  Dickinsony  for  the  defendants,  John  and 
Thomas  Daniel. 

Mr.  Burge,  Mr.  Temphj  Mr.  Willcock,  and  Mr.  Webster^  for 
the  other  parties. 

The  points  made  in  the  cause  have  been  already  stated.  On 
the  question  of  the  merger  of  the  charges  paid  off  by  the  tenant 
for  life,  the  cases  of  Jones  v.  Morgan,{b)  Countess  of  Shrews- 
bury V.  £!arl  of  Shrewsbury^{c)  St.  Paul  v.  Viscount  Dudley 
and  Ward,{d)  Astley  v.  MiUeSy{e)  and  Lord  Selsey  v.  Lord 
Lakey{f)  were  cited.  On  the  argument  with  regard  to  the  re- 
moteness of  the  bequest  in  favor  of  Janet, — Bristow  v.  Booth- 
by,{g)  Morse  v.  Lord  Ormonde,{h)  Case  v.  Drosier ;{%)  and  on 
the  nature  of  the  account  to  be  directed  against  the  mortgagees, 
— Leith  V.  Irvine.{j  ) 

Vice-Chancellor. — ^Upon  the  first  point, — ^the  plaintiffs' title 
to  the  legacy,  I  did  not  during  the  argument  entertain,  nor  have 
I  since  entertained  the  slightest  doubt.    The  objections 
*taken  to  the  plaintiffs'  claim,  as  far  as  I  could  under-    [*216] 
stand  them,  were  two:  first,  that  the  event  had  not  hap- 

(a)  Older  LL,  36th  Anpvt,  1841. 

(5)  1  Bra  C.  C.  206,  218.  (c)  3  Bro.  C.  C.  120 ;  8.  C.  1  Ves.  jun.  227.    ' 

id)  15  Vea.  173.  (e)  1  Sim.  298.  (/)  1  Beav.  146. 

(f )  2  S.  &  S.  465.  (A)  1  Ron.  382. 

(t)  2  Keen,  764.    See  1  Jaiman  cm  Wills,  224;  Lewie  on  Perpetuitiee,  255. 

0")  1  MyL  &  K.  277. 
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pened  upon  which  the  legacy  was  payable ;  and  secondly,  that 
the  legacy  was  too  remote. 

With  respect  to  the  former  of  these  objections, — if  the  words, 
'^  and  of  my  said  estate  going  to  my  right  heirs  more  remote  as 
aforesaid,"  were  struck  out  of  that  clause  in  the  will  which  de- 
scribes the  event  upon  which  the  plaintiffs'  legacy  was  to  arise, 
— ^no  question  could  occur  upon  that  point.  The  will  would 
then  read  thus :  "  And  upon  this  last-mentioned  contingency, 
failing  heirs  male  of  my  said  brother,  then  I  hereby  chai^" 
&c.  The  defendants'  argument  is,  that  the  insertion  of  the 
words  which  I  have  supposed  to  be  omitted  annex  a  new  con- 
dition to  the  plaintiffs'  legacy,  and  that  it  is  not  enough  that  John 
should  have  died  without  issue  male,  unless  the  estate  should  go 
to  an  heir  of  the  testator  more  remote  than  John  or  his  issue  male, 
whereas  it  was  said  (for  the  defendants)  that  John  himself  hav- 
ing been  the  heir-at-law  of  the  testator,  entitled  to  his  estate  by 
force  of  the  limitations  in  the  will,  the  event  contemplated  by 
the  testator  h^^  not  arisen.  According  to  this  argument,  it  would 
not  be  enough  that  the  estates  created  by  the  will  had  failed  or 
become  exhausted,  and  the  estate  vested  in  the  testator's  right 
heirs, — tiie  plaintiffs'  legacy  would  be  contingent  upon  the  re- 
lationship in  which  the  person  filling  the  character  of  heir  stood 
to  the  testator.  An  intention  of  that  kind  must  be  very  distinct- 
ly expressed,  before  the  court  would  adopt  such  a  construction. 
In  answer  to  such  an  objection,  it  would  perhaps  be  sufficient  to 
rely  upon  the  words,  *'  as  aforesaid,"  to  show  that  the  testator 
meant  only  to  describe  the  event  upon  which  his  estates  would 
go  to  his  own  right  heirs,  failing  the  settlement  made  by  his  will 
on  the  heirs  male  of  his  brother  Donald ;  but  with- 
[*216]  out  *relying  upon  the  words,  "  as  aforesaid,"  it  is  mani- 
fest, that,  where  the  testator  speaks  of  heirs  more  remote, 
he  means  more  remote,  in  point  of  limitation,  than  those  com- 
prised in  the  settlement  made  by  his  will  on  the  heirs  male  of 
his  brother  Donald.  If  (as  I  think  the  true  construction  of  the 
will  is]  the  fee  in  Colbecks  vested  at  his  death  in  his  brother, 
the  testator  must  have  known  that  such  would  be  the  case.  If 
on  the  other  hand,  the  heir  mentioned  in  the  will  meant  the 
person  who  would  be  heir  at  the  time  of  the  failiu^  of  the  issue 
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male  of  Donald,  the  daughters  of  John,  the  tenant  for  life,  would 
take.  In  either  way,  the  estate  of  the  heir  is  more  remote,  in 
point  of  limitation,  under  the  will. 

The  second  objection  to  the  plaintiffs'  title  is  clearly  untenable. 
The  suggestion  was,  that  the  testator's  brother,  Donald,  might 
have  had  a  son  or  sons  other  than  the  plaintiffs,  who  might 
have  died  in  the  testator's  lifetime,  leaving  issue  male  who  sur- 
vived John ;  and  that  in  that  case  the  issue  male  of  Donald 
would  not  have  failed,  although  John  died  without  issue  male. 
I  do  not  admit  that  the  existence  of  such  issue  of  Donald,  as  the 
objection  supposes,  would  have  prevented  the  remainder  to  the 
testator's  own  right  heirs  from  taking  effect.  But  the  short  an- 
swer to  the  objection  is,  that  there  never  was  such  issue  If  Don- 
ald as  the  objection  supposes ;  and  as  the  will  of  the  testator,  for 
the  purpose  of  ascertaining  the  persons  who  are  to  take,  speaks 
from  his  death,  the  objection  fails  altogether. 

The  next  point  insisted  upon  by  the  plaintiffs  is,  that,  in  the 
circumstances  of  the  case,  the  charges  paid  by  John,  the  tenant 
for  Ufe,  became  merged  in  the  inheritance.[l]  The  question  is, 
whether  the  amount  of  the  debts  and  legacies,  having  an  origi- 
nal priority  over  the  plaintijSs'  legacy,  which  were  paid 
by  a  tenant  for  life,  or  by  *the  mortgagees,  at  his  instance  [•217] 
or  with  his  consent,  during  the  life  of  the  tenant  for  life ; 
and  whether,  also,  the  legacy  of  1500/.  to  John,  the  tenant  for 
life,  are  continuing  charges  upon  the  estate  in  favor  of  the  per- 
sonal estate  of  John,  or,  at  all  events,  of  the  Messrs.  Daniel. 

Upon  this  part  of  the  case,  it  is  certainly  with  satisfaction  that 
I  have  come  to  that  conclusion  which  the  justice  and  good  sense 
of  the  case  manifestly  require, — that,  in  favor  of  the  Messrs. 

[1]  That  a  tenant  for  Ufe,  paying  off  a  charge  upon  the  estate,  in  the  same  trans- 
action, merging  the  security  by  taking  an  assignment  connecting  it  with  the  legal  es- 
tate of  inheritance,  prima  facie  pats  an  end  to  the  charge ;  but  something  is  required 
to  manifest  an  intention  to  exonerate  the  inheritance.  A  simple  payment  of  the 
charge,  without  more,  is  sufficient  to  establish  the  right  of  the  tenant  for  life  to  have 
the  charge  raised  out  of  the  estate.  He  is  under  no  obligation  or  duty  to  mako  a  decla- 
ration, or  to  do  any  act  demonstrating  his  intention.  The  burden  of  proof  is  on  those 
who  allege  that,  in  paying  off  the  charge,  he  intended  to  exonerate  the  estate.  See 
BuneU  ▼.  The  Earl  of  Egremont,  7  BeaTan,  231 ;  St.  Paul  t.  Viscount  Dudley 
and  Ward,  15  Ym.  173. 
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Daniel,  at  all  events,  the  amount  of  the  legacies  and  other  charges 
so  paid  by  or  at  the  expense  of  the  tenant  for  life  constitute  a 
subsisting  charge  having  priority  over  the  plaintifiis'  legacy; 
and  as  further  directions  must  in  this  case  be  reserved,  I  do  not 
propose,  at  this  moment  to  go  beyond  the  title  of  the  mort- 
gagees. 

To  begin  with  the  abstract  rule  to  which  I  was  referred  by 
the  plaintiffs.  It  was  admitted,  and  necessarily  admitted,  that 
the  payments  made  by  or  at  the  expense  of  John  would  prima 
facie  be  kept  alive,  and  not  merged  for  the  benefit  of  the  in- 
heritance ;  and,  consequently,  that  they  would  subsist  for  the 
benefit  of  the  personal  estate  of  the  tenant  for  life,  unless  some 
evidence  of  an  intention  on  his  part  that  they  should  merge  for 
the  benefit  of  the  inheritance  could  be  adduced.  Indeed,  that  it 
was  prima  facie  for  the  interest  of  the  tenant  for  life  to  keep 
alive  the  charges,  is  manifest  from  the  position  in  which  he 
stood  as  a  party  whose  estate  was  subject  to  many  charges,  and 
not  to  a  single  charge  only,  irrespectively  of  his  limited  interest 
as  tenant  for  life:    Forbes  v.  Moffatt.{a)[l]    The  question, 

(a)  18  Vm.  384 

[1]  Although  as  a  gennral  rule  where  an  equitable  and  legal  estate  are  united  in 
the  same  penon  ;  the  former  is  merged  in  the  latter :  as  where  the  owner  of  an  equity 
of  redemption  pays  off  a  subsisting  mortgage,  and  takes  an  assignment  of  it,  it 
will  be  intended  that  he  does  it  to  exonerate  the  estate  from  the  incumbrance,  and  that 
the  mortgage  is  extinguished,  unless  it  appears  that  he  has  some  beneficial  interest  in 
keeping  the  legal  and  equitable  estate  distinct  Oardner  v.  Astor,  3  John.  Ch.  R. 
53.  See  Jamet  ▼.  Morey,  2  Cowen,  246 ;  S.  C.  6  John.  Ch.  R.  411.  Although  the 
rule  at  law  was  deemed  inflexible  that  where  a'  greater  and  leas  estate  met  and  coin- 
cided  in  the  same  penon,  in  one  and  the  same  right,  without  any  intermediate  estate, 
the  lesser  estate  was  immediately  annihilated :  or  in  legal  language  merged  in  the 
greater.  In  analogy  to  this  rale,  courts  of  equity  have  held  that  when  the  legal  and 
equitable  estate  unite  in  the  same  penon  in  the  same  right,  the  equitable  is  merged  in 
the  legal  estate.  But  in  equity  this  rale  is  not  inflexible,  it  is  in  reference  to  the  quali- 
fication  of  the  rale  in  equity,  that  Chancellor  Kent  states  the  rale  in  Oardner  t.  As* 
tor,  as  the  one  that  must  prevail  «  unless  it  appean  that  the  party  has  some  bene- 
ficial interest  in  keeping  the  legal  and  equitable  estate  distinct."  The  modern  rale  in 
equity  seem  to  be  this,  that  whether  there  is  a  meiger  or  not  will  depend  on  the  ex- 
press or  implied  intention  of  the  person  in  whom  the  estate  unites  and  the  court  wOl 
imply  an  intention  to  keep  the  estates  separate,  or  to  unite  them,  as  the  case  may  be, 
awarding  as  the  general  conTenience  and  substantial  justice  between  the  parties  in- 
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then,  as  regards  the  Messrs.  Daniel,  is,  whether  John 
•did  any  act  in  his  lifetime  whereby  to  show  an  intention  [*218] 
that  his  charge,  in  the  events  which  have  happened — his 
death  without  issue  male — should  merge  instanter ;  the  effect 
of  which  would  be  to  give  the  plaintiffs,  to  the  extent  of  the 
charge  in  question,  a  priority  over  the  Messrs.  Daniel,  so  far  as 
they  claim  under  John,  the  tenant  for  life,  and  thereby  to  in- 
crease the  liabilities  of  John's  personal  estate.  [His  honor  then 
went  through  the  several  instruments,  and  the  circumstances 
relied  upon  by  the  plaintiffs,  and  concluded  that  nothing  had 
been  done  by  John  whereby  the  charges  had  become  mergegl, 
and  that  they,  therefore,  subsisted  in  favor  of  the  mortgagees.] 

The  last  point  in  the  plaintiffs'  case  is,  that,  in  taking  the  ac- 
count as  against  the  defendants,  Messrs.  Daniels,  they  are  to  be 
treated  as  mortgagees  in  possession,  and,  in  that  character,  as 
not  entitled  to  allowances  which,  if  they  had  been  regarded  as 
consignees  only,  they  might  have  claimed. 

terasted  may  require.  See  Skeel  v.  Spraker,  8  Paige  Ch.  R.  186.  Hinehman  ▼. 
EmanMi  adm*,  Sazton's,  Ch.  R.  100.  That  is  whenever  the  court  can  discover  from 
the  facta  in  the  case  that  the  penon  in  whom  the  legal  and  eqoitahle  estates  unite 
has  an  interest  to  keep  the  equitable  estate  alive  either  for  the  protection  of  his  title 
or  some  other  right  that  will  hold  that  there  is  no  merger,  see  6  Conn.  R.  373.  Mills- 
faugh  V.  BTBride,  7  Paige  Ch.  R.  509.  Hinehman  v.  Emant,  admr.  1  Saxton  Ch. 
R.  100.  In  Hinehman  v.  Emans,  admr,  above  cited,  Vroom,  Chancellor,  said :  "  It  is 
not  a  necessary  consequence,  when  the  legal  and  equitable  titles  unite  in  the  same 
penoD  that  the  equitable  title  becomes  merged  in  the  legal.  A  court  of  chancery 
win  consider  the  mortgage  subsisting  when  the  purposes  of  justice  require  it  In  that 
case  the  holder  of  a  mortgage  took  a  release  or  conveyance  of  the  equity  of  redemp- 
tion and  it  was  held  not  to  be  a  merger.  Upon  analogous  principles  it  has  been  held 
that  one  who  has  paid  money  upon  a  mortgage  of  lands,  to  which  he  had  a  title  which 
might  have  been  defeated  thereby,  has  a  right  to  hold  the  land  as  if  the  mortgage  sub- 
sisted, until  he  shall  have  received  the  money  due  on  it  from  some  one  who  is  entitled 
to  redeem.  Towle  v.  Hoit,  14  N.  H.  R.  2  Series,  vol.  2,  p.  61.  See  Robinson  v. 
Leavitt,  7  N.  H.  R.  73.  For  cases  which  recognize  the  rule  that  the  question  of 
merger  or  not  depends  upon  equitable  circumstances,  see  James  v.  Johnson^  6  John. 
Ch.  R.  417.  Starr  v.  Ellis,  6  John.  Ch.  R.  393.  TUe  v.  Antdn,  2  John.  Ch.  R. 
125^  Csx  V.  Vi heeler,  7  Paige  Ch.  R.  248.  Freeman  v.  |Pata,  3  Greenleaf  R. 
260.  Thompson  v  Chandler,  7  Greenleaf  R.  377.  Bassett  v.  Mason,  18  Conn.  R. 
131.  Loekwood  v.  Sturdevant,  6  Conn.  R.  373.  Dotan  v.  Russell,  17  Conn.  R, 
146.  Donald  v.  Plumb,  8  Conn.  R.  447.  Philips  v.  Brydges,  3  Ves.  Jr.  126. 
Forbes  v.  Moffat,  18  Ves.  Jr.  384. 
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Upon  this  question,  the  decision  in  Leith  v.  Irvine{a)  is  bind- 
ing upon  this  court,  notwithstanding  the  decision  in  Sayers  v. 
Whitfield.{b)  1  cannot,  however,  avoid  feeling  some  difficulty 
upon  the  case  of  Bunbury  v.  Wintery{e)  assuming  that  case  to 
be  (as  the  Lord  Chancellor  certainly  considered  it  in  Leith  v. 
Irvine^  and  as  it  has,  in  fact,  always  been  considered)  a  judicial 
determination  upon  the  points  there  raised.  In  that  case  (as  in 
the  case  before  me,)  the  mortgagees  contracted  to  provide  for 
debts  due  from  the  mortgagor  to  third  persons.  In  that  case  the 
mortgagor  demised  the  property  to  the  mortgagees  for  a 
[*219]  term  of  500  years,  and  the  *trusts  of  the  term  were  de- 
clared to  be,  that  the  mortgagees  should  assume  the 
management  of  the  plantations,  and  appoint  agents  to  reside 
upon  them.  The  mortgagees  were  to  be  consignees  of  the  pro- 
duce of  the  plantations^  and  out  of  the  monies  arising  from  the 
sale,  after  paying  the  expenses  of  the  plantations,  were  to  pay  a 
crown  debt, — then  to  reimburse  themselves  all  advances  they 
might  have  made  on  behalf  of  the  mortgagor,  and  to  pay  over 
the  clear  surplus  to  the  mortgagor.  The  mortgage-deed  con- 
tained covenants  respecting  the  management  of  the  estates,  by 
one  of  which  the  mortgagor,  in  the  event  of  his  returning  to  the 
colony,  might  take  upon  himself  the  management ;  his  power, 
however,  was  only  to  be  concurrent  with  that  of  the  agents  or 
attomies  of  the  mortgagees.  By  another  covenant,  the  mortgagor 
was  to  be  entitled  to  draw  on  the  mortgagees  to  the  amount  of 
1600Z,  per  annum  for  the  support  of  himself  and  family.  And, 
lastly,  there  was  a  covenant  by  the  mortgagor,  that  he  would 
continue  to  the  mortgagees  the  consignments  from  the  planta- 
tions, until  full  discharge  of  the  obligation  they  were  mider  for 
him,  and  of  all  other  advances  to  be  made  by  the  trustees.  The 
bill,  in  that  case,  after  suggesting  that  the  mortgagees  were 
satisfied,  prayed  that  the  mortgagor  might  be  let  into  possession, 
—for  a  receiver  and  consignee,— and  that  the  mortgagees  might 
be  restrained  from  interfering  in  the  management  From  the 
scope  and  prayer  of  the  bill,  it  is  impossible  not  to  treat  the  case 
as  one  in  which  the  mortgagees  had  been,  and  were,  in  the 

(a)  1  Myl.  &  K.  277.  (6)  I  Knapp,  133.  (c)  1  J.  &  W.  255. 
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management  of  the  plantation ;  and  Lord  Eldon,  in  his  judg- 
ment, observes  of  the  mortgage-deed : — ^^  It  is  not  a  demise  to 
be  void  on  payment  by  a  given  day,  but  it  is  a  demise  obliging 
them  to  manage  the  estate ;  they  are  also  to  take  upon  them- 
selves to  settle  his  debts  in  the  colony ;  their  agents  are 
to  manage  the  estate;  *but  at  the  same  time  it  is  stipu-  [*220] 
lated,  that  if  he  (the  mortgagor)  chooses  to  take  posses- 
sion of  it  himself,  they  (the  mortgagees)  are  to  receive  no  com- 
mission, and  in  consideration  of  all  this  they  are  to  have  the 
consignments."(a)  This  case  is  considered  by  the  Lord  Chan- 
cellor, in  Leith  v.  Imne,  as  a  direct  determination  that  a  mort« 
gagee,  in  circumstances  like  the  mortgagees  in  that  case,  may 
charge  commission. 

Now  if,  in  the  present  case,  the  evidence  proves  that  the 
Messrs.  Daniel  had  possession  of  Colbecks  adversely  (as  in  Leiih 
V.  Irvine,)  in  the  simple  character  of  mortgagees  in  possession, 
I  have  only  to  follow  Leith  v.  Irvine  in  the  decree  I  am  to  make. 
If  they  have  not  been  in  possession  adversely  as  mortgagees,  or 
if  their  possession  has  been  of  a  qualified  character,  as,  by  man- 
aging only  by  attorney  jointly  with  the  mortgagor,  or  even  ex- 
clusively, the  authority  of  Bunbury  v.  Winter,  approved  of  in 
Leiik  V.  Irvine,  may  leave  the  case  in  a  different  position.  It 
is  not,  if  that  case  be  law,  every  interference  with  the  manage- 
ment of  the  estate  by  a  mortgagee  which  will  make  him,  for  all 
purposes  of  account,  a  mortgagee  in  possession,  or  oblige  the 
court  so  to  consider  him.  And  the  difficulty  in  which  I  may 
possibly  find  myself  is  increased  by  the  grounds  upon  which 
the  decision  in  Leith  v.  Irvine  was  foimded.  The  Lord  Chan- 
cellor, in  that  case,  repudiated  usury,  and  tendency  to  usury,  as 
the  ground  of  his  decision ;  and  rested  it  exclusively  upon  the 
relation  between  the  parties. 

[His  honor  then  proceeded  to  consider  the  bills,  answers,  and 
evidence,  on  the  question  whether  the  mortgagees  had 
in  fact  been  in  possession ;  and  concluded,  *that  they    [*221] 
raised  a  serious  doubt  whether  the  court  might  not  do 
great  injustice,  by  at  once  determining  (against  the  mortgagees) 


(a)  IJ.  &  W,  363. 

YoL.  m,  25 
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that  their  case  was  to  be  governed  by  LeUh  v.  Irvine^  and  not 
protected  by  Bunbury  v.  Winter ;  that  it  might  be,  that  Messis. 
Daniels,  not  having  been  mortgagees  in  possession  in  the  strict 
sense  of  the  word,  might  nevertheless  have  so  acted  in  regard 
to  the  estate,  that  the  account  against  them  ought  to  be  taken  as 
against  mortgagees  in  possession ;  and,  referring  to  Chambers 
V.  Ooldtoin,{a)  his  honor  said,  that,  giving  the  defendants  the 
opportunity  which  inquiry  would  furnish,  the  court  was  bound 
to  provide  for  taking  the  account  on  correct  principles,  although 
the  case  for  doing  so  might  not  be  expressly  made  upon  the 
pleadings.] 

Declare,  that,  upon  the  death  of  John  M'Leod,  in  1823,  without  mae  male, 
Janet  M'Leod,  or  the  plaintifls,  as  her  personal  represeutatiTes,  became  entitled  to 
the  legacy  of  5000Z.,  and  direct  an  account  of  what  is  due  in  respect  thereof.  De- 
clare, that  payments  made  by  Johji  M'Leod,  or  by  the  mortgagees,  m  satisfkctkn  of 
the  principal  of  the  debts  and  legacies  charged  upon  the  estate,  and  also  the  legacy 
to  the  said  John  M'Leod,  are  subsisting  charges,  and  that  the  mortgagees  are  entitled 
to  the  benefit  thereof,  as  security,  &c.  Reference  to  inquire  who  has  been  in  poooes 
BBon  of  the  mortgaged  estate  since  April,  1815,  and  particularly  whether  the  defen- 
dants have  been  in  such  possession, — ^with  liberty  to  state  special  drcumstances.  Fni^ 
ther  directions  and  costs  reserved. 


The  plaintiffs  tendered,  as  evidence  of  the  possession  of  the 
mortgagees,  examined  copies  of  certain  powers  of  attorney  exe- 
cuted by  them,  and  inroUed  in  the  office  of  record  in  Ja- 
[•222]  maica,  with  reference  to  the  management  of  •the  estate. 
A  witness  for  the  plaintiffs  proved  the  law  of  Jamaica 
on  the  reception  of  copies  of  inroUed  instruments  in  evidence, 
but  said,  the  law  did  not  require  letters  of  attorney  to  be  record- 
ed, unless  they  were  made  the  foundation  of  legal  proceedings. 

Mr.  Teed  and  Mr.  Dickinson  objected  to  the  admissibility  of 
the  examined  copies ;  the  powers  of  attorney  not  being  neces- 
sarily records,  but  being  records  only  under  certain  circumstan- 
ces, which  had  not  in  this  case  been  proved  to  exist,  in  order  to 
lay  a  ground  for  their  reception.  These  documents  differed, 
therefore,  from  the  inrolments  of  record  admitted  in  ThUlach  v. 
Hartlei/.{b) 

(a)  9  Ves.  354*  (i)  1  Y.&C.C.  C.114 
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The  Yige-Ghakcellob  intimatiog  an  opinion  that  the  ex- 
amined  copies  were  not,  under  the  circumstances,  admissible  as 
secondary  evidence  of  the  powers  of  attorney  themselves,  the 
plaintiff  read  the  admission  of  the  documents,  with  the  accom- 
panying explanation,  in  the  answers. 


V 


•Gordon  v.  Pym.  [•223] 

1843:  94th Noy. ;  9th  Dec: 

The  defendant,  who  was  a  customer  of,  and  had  an  aoeonnt  with  a  bank,  was  aim 
employed  by  the  bank  to  raiie  money  on  certain  Spaniah  bonds,  which  he  accord- 
ingly did ;  the  money  being  afterwards  recalled  by  the  mortgagees,  and  not  paid, 
the  bonds  were  sold ;  and  the  defendant  received  the  balance,  and  retained  it,  with* 
out  the  knowledge  of  the  bank.  On  a  bill  filed  on  behalf  of  the  bank  for  payment 
of  this  balance,  and  also  for  a  general  account : — Held,  that,  although  the  defen- 
dant, by  his  answer,  said  the  result  of  the  general  account  when  taken  would  be 
in  his  favor,  yet  he  was  not  entitled  to  withhold  payment  of  the  balance  received 
by  hun  in  respect  of  the  bonds  until  the  general  account  should  be  taken ;  and  a 
decree  for  payment  of  that  balance  and  interest  was  accordingly  made,  and  also 
the  decree  for  taking  the  general  account. 

A  hanking  company,  who  were  mortgagees  of  certain  Spanish  bonds,  employed  the 
defendant  to  raise  money  upon  them  by  deposit  in  his  own  name :  the  party  with 
whom  the  defendant  deposited  them  called  on  the  defendant  for  repayment,  and, 
on  default,  sold  the  bonds,  with  the  concurrence  of  the  defendant,  without  the 
knowledge  of  the  company,  and  paid  the  balance  of  the  proceeds  to  the  defendant 
The  company  was  afterwards  compelled  by  their  mortgagor  to  replace  the  bonds 
or  their  value: — Held,  that  the  defendant  was  answerable  to  the  company  for  tho 
market  price  of  the  bonds  at  the  time  of  the  actual  sale,  and  that  he  was  not  an- 
swerable for  the  value  of  the  bonds  at  any  other  time. 

The  plaintifis,  who  claimed  as  trustees  of  a  dissolved  banking  company,  and  weie 
pioved  to  have  been  partnen  in  the  company,  kM  entitled  to  sustain  a  suit,  as 
lepiesenting  the  company,  against  a  defendant  who  had  been  in  the  habit  of  trans- 
acting business  with  the  company,  and  had  dealt  with  the  trustees  in  that  charac- 
ter, and  by  his  answer  to  the  suit  made  no  posithre  suggestion  that  the  plaintifis  did 
not  sufficiently  represent  the  company. 

A  few  of  the  partners,  in  a  company  oonsiBting  of  more  than  one  hundred  and  fifty 
penons,  kiU  entitled  to  sue  on  behalf  of  ihe  whole,  to  recover  a  debt  due  to  the 
company. 

The  plaintiffs  and  other  persras,  upwards  of  one  hundred 
•ad  fifty  in  number,  were  partners  in  a  joint-stock  companvi 
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called  the  ^'Britidi  and  Australasian  Bank."  The  company 
was  dissolved  in  December,  1840,  and  the  plaintiffs,  being  five 
of  the  partners,  were,  at  a  general  meeting  of  the  shareholders, 
appointed  trustees  to  wind  up  its  afSurs ;  and,  in  that  character, 
they  filed  the  present  bill. 

The  bill  stated  that  one  Barnard,  in  October,  1839,  deposited 
with  the  bank,  by  way  of  security  for  an  advance  which  the 
bank  had  made  to  Barnard,  eleven  Spanish  bonds,  payable  to 
bearer ;  that  Boucher,  the  managing  director  of  the  bank,  in  No- 
vember, 1839,  placed  the  Spanish  bonds  in  the  hands  of  Pym, 
who  undertook  to  procure  an  advance  of  600/.  upon  them  in  his 
own  name,  and  to  re-deliver  them  to  the  bank,  upon  re* 
{*224]  payment  of  that  advance  and  interest ;  that  *P]rm  ob- 
tained 500/.  from  Messrs.  Tigne  &  Sons,  on  the  security 
of  the  bonds,  in  his  own  name,  and  handed  over  to  the  bank 
the  sum  so  obtained ;  that  the  bank  paid  P^  the  interest  from 
time  to  time,  in  order  that  he  might  pay  the  same  to  Yigne  & 
Sons ;  and  that  Pym  promised,  if  the  said  loan  were  recalled 
by  Yigne  &  Sons,  to  repay  it  out  of  his  own  funds,  or  find  an- 
other  person  to  make  the  advance ;  that,  after  a  short  time  had 
elapsed,  Yigne  &  Sons  required  payment  of  the  loan,  and  Pym 
*  led  the  managers  of  the  bank  to  believe  that  he  had  repaid 
Yigne  &  Sons,  and  deposited  the  bonds  with  another  party,  as 
a  security  for  a  similar  advance. 

The  bill  stated  that,  in  winding  up  the  affairs  of  the  bank, 
the  plaintifis  found  a  balance  due  from  Pym  to  the  bank,  of 
1257/.  6^.,  consisting  of  advances  made  to  him  on  consignments 
of  goods  to  Australia,  for  which  Pym  had  given  bills  on  the  con- 
signees ;  that  there  was  also  a  balance  of  123/.  8^.  6d.  due  from 
Pym,  on  his  general  account  with  the  bank ;  and  that  there  was 
no  entry  in  the  general  account  relating  to  the  business  of  the 
Spanish  bonds,  which  was  and  had  always  been  regarded  as  a 
separate  transaction:  that,  in  March,  1841,  Pym  had  signed  a 
statement,  acknowledging  the  accuracy  of  these  balances,  and 
the  plaintiffs  at  the  same  time  advanced  him  a  further  sum  o[ 
660/.  on  the  security  of  the  same  consignments  to  Australia. 

The  bill  stated  that,  in  October,  1841,  Pym  gave  the  plaintifib 
notice  that  he  had  been  applied  to  for  repayment  of  the  money 
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advanced  on  the  Spanish  bonds,  and  inclosed  a  note  purporting 
to  be  written  by  one  Hall,  threatening  to  sell  the  bonds  if  the 
sum  were  not  immediately  repaid ;  that  application  was  made 
to  Hall,  who  referred  the  plaintiffs  to  Pym,  and  Pym  ultimately 
refused  to  part  with  the  bonds,  and  said  that  he  would 
*not  deliver  them  up  until  all  transactions  between  him  [*226] 
and  the  bank  were  closed. 

The  bill  stated  that  the  Spanish  bonds  having  greatly  incieas* 
ed  in  value,  Barnard  made  application  for  their  re-delivery,  upon 
payment  of  the  advance  which  he  had  received ;  and,  in  May, 
1842,  brought  trover  against  the  plaintiffs  to  recover  the  bonds ; 
and  the  plaintiffs,  having  no  defence,  settled  the  action  by  pay- 
ing Barnard  1002/.  3^.  2d.  for  his  debt  in  respect  of  the  bondS| 
and  costs. 

The  bill  prayed  that  the  defendant  might  be  ordered  to  deliver 
up  the  eleven  Spanish  bonds  to  the  plaintiffs :  or  if  it  should 
appear  that  they  had  been  sold  by,  or  by  the  direction  of,  the 
defendant,  that  it  might  be  declared  the  defendant  wa^  bound 
to  account  for  them  at  their  highest  value  in  the  <<  money  mar- 
ket" since  such  sale,  or  such  other  period  as  the  court  should 
direct ;  and  also  for  the  damages  occasioned  to  the  plaintiffs  by 
such  sale  of,  or  refusal  to  deliver  up,  the  bonds.  The  bill  also 
prayed  an  account  of  the  dealings  and  transactions  between  the 
defendant  and  the  bank,  and  that  the  defendant  might  be  order- 
ed to  pay  the  balsince  which  should  be  found  due. 

The  defendant,  by  his  answer,  said  that  Messrs.  Yigne  & 
Sons  having  required  repayment  of  the  loan  upon  the  bonds,  the 
defendant  informed  Boucher  thereof,  and  Boucher  said  that  the 
bank  could  not  spare  the  money,  and  authorized  the  defendant 
to  sell  the  bonds  ;  and  that  Yigne  &  Sons,  on  the  31st  of  Octo- 
ber, 1840,  with  the  privity  and  concurrence  of  the  defendant, 
sold  the  bonds,  at  the  market  price,  for  the  sum  of  716/. 
lis.,  which,  after  deducting  the  loan,  interest  *and  com-  [*226j 
mission,  left  a  balance  of  199/.  8^.  7d.,  which  Yigne  & 
Sons  then  paid  to  the  defendant. 

The  defendant  said  that  he  had  been  employed  by  the  bank 
£rom  time  to  time  to  discount,  or  procure  to  be  discounted,  bills 
of  exchange  in  his  own  name,  which  he  had  done,  receiving  a 
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commission  thereon ;  that  the  transaction  with  regard  to  the 
Spanish  bonds  was  of  a  like  natore,  and  that  he  did  not  enter 
into  a  special  agreement  respecting  them ;  that  he  did  not  know 
that  the  bank  had  received  or  held  the  bonds  only  by  way  of 
security,  until  he  was  informed  thereof  by  Barnard,  in  the  year 
1841.  The  defendant  said  that,  at  the  time  he  received  the 
balance  of  199/.  8^.  7d.  from  Yigne  &  Sons,  the  bank  was  in- 
debted to  him,  and  that  they  still  were  indebted  to  him  in  respect 
of  the  consignments,  the  produce  of  which  they  had  received, 
and  of  his  commission  in  the  discounting  business.  He  said 
that  he  was  justified  in  the  representations  which  he  had  made, 
and  in  refusing  to  disclose  the  real  circumstances  with  respect  to 
the  Spanish  bonds,  by  the  conduct  of  the  bank  and  the  plain- 
tiffs towards  him.  The  conclusion  of  the  court  on  the  effect 
of  the  evidence  will  appear  from  the  judgment.  At  the  hear- 
ing. 

Mr.  Russell  and  Mr.  Anderson,  for  the  plaintiffs,  argued  that 
an  immediate  decree  ought  to  be  made  against  the  defendant  for 
payment  of  the  market  price  of  the  Spanish  bonds  at  the  time 
the  plaintiffs  had  applied  to  him  fgr  their  re-delivery,  or  at  the 
time  that  the  plaintiffs  had  been  compelled  to  account  for  them 
to  Barnard ;  and  that  an  account  ought  to  be  directed  of  the 
other  transactions  between  the  defendant  and  the  bank. 

Mr.  Kenyan  Parker  and  Mr.  Giffard,  for  the  defen- 
[*227]  dant,  ^contended,  first,  that  the  plaintiffs  did  not  repre- 
sent the  British  and  Australasian  bank  so  as  to  be  enabled 
alone  to  institute  a  suit  on  behalf  of  the  company ;  and  second- 
ly, that  the  matter  relating  to  the  Spanish  bonds  was  an  item  in 
the  general  account  between  the  defendant  and  the  bank,  and 
that  neither  from  the  nature  of  the  transaction,  nor  fix)m  the  cir^ 
cumstances  or  consequences  of  the  sale  of  the  bonds,  ought  it  to 
be  the  subject  of  any  special  direction  in  the  decree  for  account 
which  must  be  made. 


Vice-Chancellor  : — The  plaintiffs  sue  on  behalf  of  them- 
selves and  the  other  partners  in  a  dissolved  partnership  or  com<> 
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pany  called  the  ^  British  and  Australasian  Bank."  They  assume 
Co  themselves  the  right  to  represent  the  partnership  or  company. 
The  bill  seeks  to  charge  the  defendant  with  the*  market  value, 
at  a  given  time,  of  certain  Spanish  bonds,  and  seeks  also  an  ac- 
count of  the  general  dealings  and  transactions  between  the  bank 
and  the  defendant. 

Three  questions  have  been  raised  in  the  cause ; — First,  do  the 
plaintiffs  properly  represent  the  company  in  this  suit  ?  Second- 
ly, is  the  defendant  to  be  chained,  in  respect  of  the  bonds,  other- 
wise than  with  the  amount  actually  produced  by  the  sale  of 
these  bonds, — being  (as  must  be  here  assumed)  the  market  value 
of  the  bonds  at  that  time  ?  and.  Thirdly,  having  determined  the 
amount  of  the  defendant's  liabilities  in  respect  of  the  bonds,  is 
he  to  be  chaiged  therewith  at  once,  as  upon  a  separate  transac- 
tion, without  reference  to  the  general  account  ? — or  is  the  . 
amount  of  the  defendant's  liabilities  in  respect  *of  the  [*228] 
bonds  to  be  treated  as  an  item  in  the  general  accoimt 
prayed  by  tbe  bill,  and  added  to  or  set-off  against  the  balance 
payable  by  or  due  to  him  upon  the  result  of  the  account  ? 

Upon  the  first  point  I  did  not  during  the  argument  entertain, 
nor  have  I  since  entertained,  any  doubt.  Admitting  that  the 
jdaintiffs'  evidence  is  somewhat  general,  I  think  it  sufficient, 
with  reference  to  the  circumstances  of  this  case.  The  plaintiffs 
have  proved  the  constitution  and  acting  of  the  partnership, — 
that  the  plaintiffs  were  partners, — and  that  they  continued  soup 
to,  and  at  the  time  when  the  dissolution  was  resolved  upon  in 
1839-40 ;  and  that  the  number  of  the  partners  before  and  at  that 
time  exceeded  160.  The  consequences  of  the  dissolution  prima 
fade  would  be  to  prevent  the  partnership  from  having  any  future 
transactions  on  the  partnership  account,  although  that  conse- 
quence does  not  iqipear  to  have  strictly  followed  in  the  present 
case.  But  the  dissolution  of  the  partnership  had  no  effect  upon 
the  old  transactions  and  dependencies  of  the  partnership  prior  to 
and  at  the  time  of  the  agreement  for  dissolution.  Those  who 
were  partners  at  the  time  of  the  dissolution  remained  partners  in 
the  old  transactions  and  dependencies,  and  for  the  purpose  of 
winding  them  up :  and  the  presumption  of  Jaw,  in  the  absence 
of  anything  to  control  it,  is,  Aat  those  who  were  partners  at  the 
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time  of  the  dissolution  continued  so  afterwards.  This  general 
presumption,  together  with  the  consideration  of  the  means  which, 
according  to  the  plaintiffs'  evidence,  the  defendant  had  of  know- 
ing the  actual  situation  of  the  plaintiffs, — ^the  absence  of  ail  pos- 
itive suggestion  on  his  part,  notwithstanding  such  means  of 
knowledge,  that  the  plaintiffs  do  not  sustain  the  characters  to 

which  they  lay  claim, — and  his  actual  dealing  (for  his 
1*229]    own  benefit)  with,  and  recognition  of,  *the  title  of  the 

plaintifis  after  the  dissolution,  down  to  the  time  of  filing 
the  bill,  is  in  my  opinion  amply  sufficient  to  sustain  the  plain* 
tiffs'  case  in  this  suit  against  this  defendant. 
:  The  personal  title  of  the  plaintiffs  being  proved,  the  number, 
of  the  partners  is  an  answer  to  the  defendant's  observation  as  to 
the  mere  frame  of  the  suit  I  may  observe,  that  if  (as  the  de- 
fendant contended)  the  resolution  to  dissolve  the  partnership 
were  not  binding,  the  case  of  the  plaintifis,  as.  to  the  point  I  am 
now  considering,  would  rather  be  strengthened  than  impaired, 
80  far  as  the  question  of  the  frame  of  the  sut  only  is  concerned. 
The  second  point  must,  I  think,  be  decided  in  favor  of  the  de- 
fendant. The  deposit  of  the  bonds  with  Yigne  &  Sons,  in  No- 
vember 1839,  as  a  security  for  500/.  advanced  by  them,  is  a  &ct 
common  to  both  parties ;  and  that  Yigne  &  Sons  knew  no  one 
in  the  transaction  except  the  defendant,  is  admitted.  It  is  ad- 
mitted also  that  the  deposit  carried  with  it,  so  far  as  Yigne  d^ 
S<ms  were  concerned,  a  right  to  sell  the  bonds  in  satisfaction  of 
their  debt.  The  bonds  in  fact,  were  sold  in  October,  1840,  and 
produced, — ^beyond  the  amount  due  to  Yigne  d&  Sons,  and  the 
expenses  of  sale, — a  balance  of  199/.  8^.  7cl.,  which  was  received 
by  the  defendant  and  applied  to  his  own  use.  If  it  had  ap- 
peared that  the  defendant  had  redeemed  the  bonds  out  of  the 
hands  of  Yigne  &  Sons,  and  afterwards  converted  them  to  hia 
own  use,  I  will  not  say  that,  in  the  very  singular  circumstances 
of  this  case,  the  plaintiffs  might  not  possibly  have  been  justified 
in  treating  such  conversion  as  wrongful,  and  have  chaiged  the 
defendant  with  the  value  of  the  bonds  at  some  other  time  than 

that  of  the  sale.   But  it  appears  distinctly  from  Boucher'a 
[*230]    evidence  that,  in  October,  1831,  Yigne  &  Sons  *werd 

pressing  Pym  for  payment  of  their  debt, — that  Pym 
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communicated  that  fact  to  Boucher,  and  stated  that  Yigne 
&  Sons  were  determined  to  sell  the  bonds  if  the  money  were  not 
returned  to  them, — that  Boucher  was  unable  (owing  to  the  em- 
barrassments of  the  Bank)  to  find  the  money,  and  did  not  find 
it,  but  told  Pym  that  if  Yigne  &  Sons  were  determined  to  sell 
the  bonds,  it  could  not  be  helped.  Boucher,  it  is  true,  adds,  that 
the  defendant  undertook  to  try  and  get  the  loan  continued,  and 
afterwards  told  Boucher  he  had  succeeded  in  doing  so.  But  the 
defendant,  by  his  answer  states  that  the  bonds  never  were  in 
his  possession  after  the  deposit  with  Yigne  &  Sons ;  and  the  ev- 
idence of  the  witness  Yigne  tends  to  confirm  the  answer.  Upon 
the  evidence  in  the  cause,  the  answer  denying  that  the  defend- 
ant ever  undertook  to  redeem  the  bonds,  or  procure  them  to  be 
redeemed, — ^I  cannot  but  conclude  that  that  which  might  have 
been  lawful,  was  lawful. — that  the  sale  of  the  bonds  was  the 
lawful  act  of  Yigne  &  Sons ;  and  if  so,  I  cannot  charge  the  de- 
fendant with  more  than  the  actual  produce  of  the  sale, — i.  e., 
the  balance  of  1992.  8^.  7d.  and  interest.  His  tortious  acts  com- 
mence with  his  retainer  of  that  balance. 

The  third  point  presents  the  only  question  of  difficulty  in  the 
cause.  The  circumstances  which  are  necessary  to  understand 
and  dispose  of  this  question  are  few  and  simple.  The  defend- 
ant had  dealings  with  the  Bank  as  a  customer,  and  borrowed 
money  from  the  Bank  upon  the  security  of  shipments  made  to 
Australia.  His  money-transactions  with  the  Bank  formed  the 
subject  of  account  with  the  Bank,  and  such  an  account  was 
open  and  subsisting.  Besides  these  matters  of  account,  the  de- 
fendant discounted,  and  procured  others  to  discount,  bills  for  the 
Bank,  and  assisted  the  Bank  in  raising  money  for  its  current 
business ;  but  these  were  isolated  transactions,  perfected 
at  once,  and  never  entering  into  *any  account  whatever.  [*231] 
Among  these  isolated  transactiohs,  that  of  the  loan  and 
deposit  of  the  bonds  with  Yigne  &  Co.  was  one.  The  defend- 
ant in  his  answer  to  the  original  bill,  after  having  explained  the 
discounting  business  he  had  done  for  the  Bank,  says,  that  in  No- 
vember, 1839,  Boucher,  in  the  course  of  the  defendant's  dis- 
counting business,  requested  him  to  procure  a  loan  of  6002.  upon 
the  security  of  the  bonds,  and  that  he  did  so  accordingly.     In 
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his  answer  to  the  amended  bill,  he  says  that  the  account  stated 
between  himself  and  the  plaintiffs,  in  March,  1841,  did  not  con- 
tain  any  entry  relating  to  the  bonds  or  to  the  advances  made 
thereon,  and  that  such  bonds  -and  advances  formed  a  separate 
transaction,  and  were  kept  apart  from  the  general  transactions 
of  the  defendant  with  the  Bank :  coupling  this  with  the  fiust 
that,  in  March.  1841,  afler  the  sale  of  the  bonds,  the  account 
between  the  defendant  and  the  Bank  was  adjusted  and  settled 
for  the  purpose  of  showing  the  amount  of  the  debt  owing  from 
the  defendant  to  the  Bank,  and  for  which  the  defendant  says  his 
shipments  to  AustraUa  were  a  security,  it  is  impossible  to  sup- 
pose that  a  bond  transaction  was  intended  by  either  party  to  form 
an  item  in  accotmt  between  the  defendant  and  the  Bank.  In 
fact,  the  defendant  has  not  suggested  that,  according  to  the  ori- 
ginal transaction  itself  respectmg  the  bonds,  he  was  not  bound 
to  hand  over  the  balance  of  199/.  8^.  7d,  to  the  Bank  the  mo- 
ment he  received  it :  he  admits  that  he  was  bound  to  have  done 
so,  so  far  as  the  original  transaction  was  concerned.  His  case 
is,  that  the  conduct  of  the  Bank,  in  respect  of  the  shipments 
made  to  Australia,  justified  him  in  the  course  of  detainer, — of 
concealment  and  misrepresentation,  which  he  pursued,  respect* 
ing  the  balance  of  1991.  8^.  7d.  According  to  his  own  case,  the 
detainer  of  this  sum  was  tortious,  unless  he  can  justify  it  by  re- 
ference to  that  conduct  of  the  Bank  upon  which  he  re- 
[*232]  lies.  His  case  *is,  that,  at  the  time  of  the  sale  of  the 
bonds  and  his  receipt  of  the  balance,  the  amount  of  the 
shipments  received  by  the  agents  of  the  Bank  exceeded  by  near^ 
ly  1000/.  the  debt  of  the  Bank ;  and  that  the  Bank,  notwith- 
standing this,  directed  their  agent  in  Australia  to  carry  the  whole 
of  the  shipments  to  the  credit  of  the  Bank.  I  have  read  both 
the  answers  with  attention,  for  the  purpose  of  seeing  whether 
the  defendant  can  reasonably  be  understood  as  swearing  that,  in 
October,  1839,  at  the  time  he  received  the  balance  of  199/.  8*.  7rf., 
he  then  knew,  or  had  reason  to  believe,  that  the  actual  receipts 
of  the  Bank,  in  respect  of  their  shipments  had  paid  the  amount 
of  their  debt.  Looking  at  the  dates  of  the  loans  and  shipments 
in  February  and  April,  1840^  it  is  scarcely  probable  that  such, 
could  be  the  case ;  but  I  am  satisfied  the  answer  contains  no  sudi 
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lepresentation.  The  effect  of  the  answer  is,  that,  at  the  time  of 
swearing  the  answer  in  November,  1842,  the  defendant  mider- 
takes  to  represent  that,  in  October,  1839,  the  state  of  the  plain- 
tiSsf  receipts  was  more  than  sufficient  to  pay  their  debt  And  if 
that  be  the  effect  of  the  answer,  the  retainer  of  the  199/.  Ss.  Id. 
was  originally  wrongful ;  which  coupled  with  his  concealment 
and  misrepresentation  on  the  subject,  cannot  but  lead  the  court 
to  look  with  suspicion  upon  every  part  of  his  case.  What  then  is 
the  case  upon  which  he  relies  as  an  ex  post  facto  ground  for  re- 
taining the  balance  of  1992.  Sa.  Id.  1  The  direct  advances  by  the 
Bank  to  the  defendant  are  admitted.  The  security  to  which  the 
Bank  is  entitled  is  admitted.  It  was  to  consist  (according  to  the 
answer  of  the  bill  of  lading,  policy  of  assurance,  and  invoice  of 
the  merchandize  shipped.  These  the  Bank,  by  their  agents  in 
the  colony,  were  to  retain  until  their  bills  were  paid ;  and  they 
were  then  to  resign  and  give  up  all  further  control  over  the 
merchandize  and  the  proceedings. 

*Now,  for  the  purpose  of  the  argument,  I  will  suppose  the  [*233] 
answer  to  allege  that  the  Bank  has  received  more  money 
in  value,  than  the  amount  of  the  debt  due  from  the  defendant  to 
the  Bank,  upon  the  account  of  March,  1841.  Would  that  entitle  the 
defendant,  in  the  absence  of  all  evidence  to  support  the  allegation 
in  the  answer,  to  claim  that  he  ought  not  to  pay  the  199Z.  8^  7d. 
until  the  result  of  the  account  is  known  1  Can  a  debtor  with- 
hold payment  of  a  debt,  which  by  law  and  in  honor  he  ought  to 
have  paid  long  since,  merely  by  saying  his  creditors'  securities 
for  another  unconnected  debt  will  be  found,  upon  accounts  being 
taken,  to  exceed  the  amount  of  that  other  debt  ?  I  know  of  no 
such  equity.  In  the  case  of  Rawson  v.  Samuely{a)  the  plaintiffs 
had  contracted  to  make  present  advances  by  accepting  bills  upon 
the  shipment  of  goods  by  the  defendant,  and  in  return  the  pro- 
ceeds were  to  be  sold  by  the  plaintiff's  agents  abroad  and  re< 
mitted  to  them.  After  a  time  the  plaintiffs  refused  to  accept  the 
defendant's  bills  drawn  by  him  in  respect  of  a  particular  ship- 
ment, after  the  ships  had  left  this  country ;  and  they  sought  to 

justify  that  refusal,  on  the  ground  as  they  alleged,  that  the  de- 

(a)  Cr.  4l  Fh.  173. 
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fendant  had  overdrawn  the  value  of  the  goods  shipped.  The 
defendant  brought  his  action  against  the  plaintiffs  for  a  breach 
of  contract,  and  the  plaintiffs  filed  their  bill  against  the  defend- 
ant for  an  account  of  the  transactions  between  them,  and  pay- 
ment of  the  balance  which  they  alleged  would  be  found  to  be 
due  from  the  defendant,  and  they  moved  that  execution  in  the 
action  might  be  restrained.  Lord  Cottenham — after  observing 
that  the  case  was  not,  in  truth,  a  case  of  set-off,  for  there  was  not, 
until  the  account  should  have  been  taken,  any  liquidated  bal- 
ance— said  that  that  the  damages  which  might  be  assess- 
[*234]  ed  by  the  jury  would  be  assessed  as  a  present  •compen- 
sation for  the  injury  complained  of,  and  there  was  no 
equity  upon  which  this  court  should  substitute,  for  that  present 
compensation,  a  future  remission  of  debt  upon  an  account  to  be 
taken ;  and  he  laid  down,  with  great  clearness,  that  the  mere 
pendency  of  the  account  in  respect  of  transactions  not  affecting 
the  amount  of  damages,  would  not  sustain  the  injunction. (a) 

It  is,  however,  I  believe,  unnecessary  to  go  into  that  argument, 
for  I  doubt  whether  the  several  parts  of  the  answer  can  be  taken 
to  say  more  than  that,  in  money  and  goods  togedier,  an  amount 
exceeding  the  debt  in  value  has  been  received, — ^not  that  the 
plaintiffs  have  received  enough  in  cash  to  pay  their  debt 

It  would  be  quite  a  new  proposition  to  say  that  the  plaintiflb  are 
not  to  recover  the  balance  of  199/.  8^.  7d,  now  due,  and  for  which 
they  have  no  security,  only  because  they  hold  ample  securities. 

If  the  defendant  were  in  this  case  in  the  situation  of  plaintiff, 
seeking  to  restrain  the  present  plaintiffs  from  proceeding  to  re* 
cover  this  balance  pending  the  account,  the  case  of  Rawson  v. 
Samuel  would,  in  form  as  well  as  in  substance  and  principle,  be 
a  case  in  point ;  but  the  circumstance  that  the  Bank  is  plaintiff 
makes  no  difference ;  that  merely  carries  with  it  a  submission, 
on  the  part  of  the  plaintiffs,  to  give  the  defendant  all  he  is  in 
equity  entitled  to ;  but  in  this  case  he  has  no  such  equity  as  he 
contends  for. 


Decree  for  payment  of  199Z.  8«.  Id.,  with  interest      Account  to  be  token  of  the 
funeral  dealings  and  transaction!),  &c.    Further  directions  and  costs  reserred. 

(a)  See  Dodd  t.  LydaU,  1  Hare,  333. 
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BrISTED  V.  WiLKNIS.  [*235] 

1843:  Nov.  4. 

After  the  order  obtained  by  a  jadgment  creditor,  for  charging  the  interest  of  his  debt- 
or in  government  stock,  standing  in  the  name  of  trustees,  has  been  made  absolute 
under  the  statute  1  &3  Vict.  e.  110,  s.  15,  the  Bank  of  England  is  still  bound  to 
pay  the  dividends  to  the  trustees,  being  the  legal  hands  to  receive  them ;  and  the 
trustees  are  to  apply  the  dividends  according  to  the  equitable  interests  of  the  parties. 

Costs  given  to  the  Bank  of  England  out  of  a  trust  fund  of  government  stock,  in  the 
suit  of  the  ceetni  que  trusU  for  the  application  of  the  fund  according  to  their  into- 
TMta,  although  the  decree  was  made  against  the  Bank, — the  Bank  having  acted 
upon  a  doubtful  construction  of  a  late  act  of  Parliament,  before  that  eonstructiou 
had  been  settled  by  any  judicial  determination. 

Semble : — A  judgment  creditor  who  has  obtained  an  order  charging  the  interest  of 
his  debtor  in  government  stock  may,  in  a  proper  case,  sustain  a  suit  for  the  inter- 
mediate  protection  of  the  interest  which  he  has  so  acquired,  notwithstanding  the 
sik  months  prescribed  by  stat.  1  &2  Vict.  c.  110,  s.  14,  have  not  expired. 

Under  the  trusts  of  a  settlement,  made  on  the  marriage  of 
the  defendant  Sophia  Wilkins,  two  sums  of  Bank  32.  per  cent 
Consolidated  Annuities, — 1768/.  19;;.  Id.  and  316/.  18^., — stood 
in  the  names  of  trustees,  (in  the  events  which  had  happened,) 
to  the  separate  use  of  the  defendant  Sophia  Wilkins  for  her  life, 
with  remainder  to  her  daughter,  the  defendant  Georgiana  Sophia 
Frazer,  absolutely  In  August,  1832,  Sophia  Wilkins,  as  surety, 
joined  with  her  daughter  Georgiana  Sophia  in  executing  a  deed 
whereby  the  reversionary  interest  of  the  latter  was  assigned  to 
A.  Bain,  by  way  of  security  for  the  sum  of  800/.,  and  interest. 
Notice  of  the  charge  was  immediately  given  to  the  trustees.  By 
an  indenture,  dated  in  May,  1839,  Sophia  Wilkins,  then  a  widow, 
and  her  said  daughter,  then  the  wife  of  the  defendant  Frazer, 
joined  with  Bain,  (whose  debt  of  800/.  was  paid  off  by  the  plain- 
tiff,) and  with  Frazer,  in  executing  an  assignment  of  the  debt 
of  800/.,  and  the  securities  for  the  same,  and  the  said  trust  funds, 
to  the  plaintiff,  upon  trust  to  secure  the  repayment  of  a  sum  ot 
1000/.  borrowed  from  him,  with  interest  for  the  same,  and  to  ap- 
ply the  dividend  in  payment  of  such  interest,  and  also  in  pay- 
ment of  the  premiums  of  a  policy  of  life  insurance,  assigned  to 
the  plaintiff  as  a  collateral  security,  if  such  premiums  were  not 
otherwise  paid. 
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[*236]  On  the  28th  of  November,  1839,  the  defendant  'Maude 
obtained  final  judgment  in  an  action  brought  by  him  in 
the  Common  Pleas,  against  the  defendant  Sophia  Wilkins,  for 
324/.  7^.  lid.,  principal,  interest,  and  costs ;  and,  on  the  17th  of 
December,  1839,  Maude  obtained  an  order  of  Mr.  Justice  Colt 
man,  nisi,  for  charging  the  said  sum  of  1768/.  19^.  Id.  and  316JL 
18^.,  3/.  percent.  Consolidated  Bank  Annuities,  with  the  sum  of 
324/.  7^.  lie/.,  the  amount  of  the  judgment;  which  order  was 
made  absolute,  by  an  order  of  Mr.  Justice  Maule,  as  follows : 
'<  /.  M.  Maude  v.  S.  Wilkins*  Upon  hearing  the  attomies  or 
agents  on  both  sides,  and  upon  reading  the  order  nisi  made  here- 
in by  the  Honorable  Mr.  Justice  Coltman,  I  do  order  that  the 
sum  of  1768/.  19^.  le/.,  3/.  per  cent.  Consolidated  Bank  Annui- 
ties, st€uiding  in  the  names  of  the  Reverend  J.  Webster,  (since 
deceased)  J.  Hunt,  and  T.  W.  Clement,  in  trust  for  the  defend- 
ant, and  the  further  sum  of  316/.  189.,  3/.  per  cent.  Consolidated 
Bank  Annuities,  standing  in  the  names  of  the  said  T.  W. 
Clement  and  J.  Hunt,  in  trust  for  the  said  defendant  respective- 
ly, in  the  books  of  the  governor  and  company  of  the  Bank  of 
England,  shall  stand  charged  with  the  payment  of  the  sum  of 
324/.  7^.  lie?.,  being  the  amount  for  which  judgment  has  been 
recovered  in  this  cause  and  interest  thereon,  pursuant  to  the 
statute  of  1st  and  2nd  of  Victoria,  c.  110.  Dated  the  18th  of 
February,  1840. 

« (Signed)  W.  H.  Maule." 

On  the  8th  of  February,  1841,  after  hearing  the  plaintiff,  and 
other  parties,  a  further  order  in  the  action  was  made  by  Mr.  Jus- 
tice Maule,  as  follows : — "  Maude  v.  Wilkins.  Upon  hearing 
counsel  on  both  sides,  and  upon  reading  the  affidavits  of  &c.,  1 
do  order  that  the  order  made  herein,  dated  the  18th  of  February, 
1840,  shall  be  amended  by  making  the  said  order  apply  to  the 
*  interest  of  the  defendant  in  the  sums '  therein  mention- 
[*237J    ed  *instead  of  the  sums  themselves.     Dated  the  8th  of 

February,  1841. 

« (Signed)  W.  H.  Maule." 

The  Bank  of  England,  being  served  by  Maude  with  notice  of 
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the  judge's  order,  refused  to  pay  the  dividends  on  the  two  sums 
df  stock  to  the  trustees  or  to  the  plaintiff.  The  hill  was  filed 
against  Sophia  Wilkins,  C.  Frazer,  and  Geoi^iana  Sophia  his 
wife,  the  trustees  of  the  settlement,  Maude,  the  judgment  credi- 
tor, Bain,  as  a  subsequent  incumbrancer,  and  the  Bank  of  En- 
gland ;  and  prayed  that  the  charge  of  the  plaintiff  under  the  as* 
signment  might  be  established  in  priority  to  the  charge  obtained 
by  Maude,  and  that  the  defendants,  the  cestui  que  trusts, — the 
judgment  creditor, — or  some  of  them,  might  pay  to  the  plaintiff 
what  should  be  found  due  to  him  for  principal,  interest,  premiums^ 
and  costs,  or  that  the  defendants  might  be  foreclosed ;  and  that 
in  the  meantime  the  bank  might  be  ordered  to  pay,  and  the  trus- 
tees to  receive,  the  dividends,  and  that  the  trustees  might  be 
ordered  to  pay  the  plaintiff  a  sufficient  part  of  such  dividends  to 
satisfy  what  should  be  due  and  should  accrue  due  to  him  for  the 
interest  and  premiums.  And  the  bill  prayed  that  Maude  and 
the  bank  might  pay  to  the  plaintiff  so  much  of  the  costs,  if  any, 
as  should  not  be  payable  out  of  the  trust  fund. 


Mr.  Temple  and  Mr.  WiUcock^  for  the  plaintiff,  insisted  on  the 
title  acquired  by  him  under  the  assignment  prior  to  the  judgment 
or  to  the  judge's  order ;  and  argued  that  the  bank  was  not  justi- 
fied in  refusing  to  pay  the  dividends  to  the  trustees.  Churchill 
V.  Governor  and  Company  of  the  Bank  of  England,{ay 
They  submitted  *also  that  it  was  the  duty  of  the  trus-  [*238] 
tees  to  have  enforced  their  legal  rights  against  the  bank. 

« 

Mr.  Bagshaipe,  for  the  trustees,  submitted  to  act  as  the  court 
might  direct ;  but  contended  that  the  trustees,  having  no  trust 
funds  in  their  hands  for  such  a  purpose,  were  in  no  default  for 
having  declined  to  enter  into  a  contest  with  the  bank  on  a  doubt- 
ful questi(»i. 

Mr.  Roundell  Palmer^  for  the  Bank  of  England,  said,  tliat 
after  the  decision  of  the  court  of  exchequer,  which,  however, 

(a;  11  Mee.  4b  Web.  333 ;  and  aee  Fowler  ▼.  Churehilh  Id.  57. 
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had  been  but  recently  pronounced,(a)  it  must  be  admitted  that 
the  bank  might  safely  have  continued  to  pay  the  dividends  to 
the  trustees,  as  the  legal  hands  to  receive  them ;  but  until  the 
question  of  the  effect  of  the  judge's  order,  under  the  statute  1  6c 
2  Vict.  c.  100,  ss.  14,  15,  had  received  the  determination  of  a 
court  of  law,  the  bank  was  in  a  situation  of  great  difficulty. 
Having  notice  of  the  order  to  show  cause,  which  restrained  the 
bank  from  permitting  the  stock  to  be  transferred  until  the  order 
was  made  absolute  or  dischsurged  (s.  16,)  and  being  bound  to 
know  that  the  statute  provided  that  no  proceedings  should  be 
taken  in  equity  to  have  the  benefit  of  the  charge  until  after  the 
expiration  of  six  months  from  the  date  of  the  order,  there  was 
great  reason  to  apprehend  that  the  protection  of  the  fund  for  the 
judgment  creditor  was,  at  least  during  the  six  months  that  the 
proceedings  were  suspended,  wholly  cast  upon  the  bank. 

The  present  suit  having  been  instituted  before  the  decision  of 
the  court  of  exchequer  on  the  point,  the  bank  was  entitled  to  re- 
ceive costs,  as  if  it  had  been  in  fact  the  stakeholder. 

[•239]        •Mr.  Kenyan  Parker  for  other  parties. 


The  Vice-Chancellor  said,  that  he  was  not  prepared  to 
accede  to  the  suggestion  that  a  judgment  creditor,  having  ob- 
tained a  charge  on  the  interest  of  his  debtor  in  a  sum  of  stock, 
was  not  entitled  to  institute  a  suit  for  the  protection  of  his  interest 
in  the  fund  until  six  months  after  the  order  was  made  absolute, 
when  the  stock  might  be  transferred  and  the  charge  thereby  de- 
feated. If  the  decision  of  the  court  of  exchequer  on  the  effect 
of  the  judge's  order,  so  far  as  the  bank  was  concerned,  had  been 
anterior  to  the  refusal  of  the  bank  to  pay  the  dividends  in  this 
case,  the  bank  might  not  have  been  entitled  to  costs ;  but  in  the 
circumstances  of  the  case,  and  without  any  authority  for  their 
guidance,  «the  bank  could  not  safely  have  acted  otherwise  than 
they  had  done.  There  was  no  question  on  any  other  point. 
The  defendants  not  opposing,  the  court  would  decree  a  sale  as 
more  beneficial  for  the  parties  than  a  foreclosure ;  and  the  pn>- 

(0)  April  I9(h|  1643. 
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ceeds  to  be  applied  according  to  their  several  priorities.  Fxirther 
directions  must  be  reserved :  it  might  be  a  question  between  the 
defendants  Wilkins  and  Maude,  by  whom  their^  portions  of  th^ 
costs  ought  to  be  borne. 


Rc»R  it  to  the  Master  to  tax  the  defendants  (the  trmteeB)  and  the  Ooremor  and 
Company  of  the  Bank  of  Bogland  their  cootB  of  this  sait  as  hetween  solicitor  and 
client,  &c.,  and  to  tax  the  plaintiff  and  the  defendants  A.  Bain  and  J.  M.  Mande 
their  costs  of  this  suit.  And  let  the  defendants  (the  hank)  pay  to  the  defendants  (the 
trustees)  the  dividends  now  remaining;  unpaid  and  to  accrue  due  hefore  the  sale  here- 
by directed  upon  the  two  sums  of  176di.  I9s.  Id,  and  3162.  18s.  bank  32.  per  cent. 
Ac,  makmg  together  20852.  17s.  Id.  like  stock.  And  let  the  said  defendants  there- 
out pay  (the  bank)  the  amount  of  their  costs  when  taxed,  and  retain  their 
own  costs  when  *taxed ;  and  let  them  pay  the  residue  thereof,  after  such  [*240] 
payment  thereout,  to  the  plaintiff  Refer  it  to  the  master  to  take  an  amount 
of  what  is  due  to  the  plaintiff  for  principal  and  interest,  and  premiums  in  respect  of 
his  two  several  incumbrances  after  receipt  of  such  dividends,  and  also  to  take  an  ac- 
count of  what  is  due  to  the  defendant  A.  Bain  in  respect  of  principal  and  interest  od 
his  mortgage ;  and  also  to  take  an  account  of  what  is  due  to  the  defendaot  J.  M. 
Maude  for  principal  and  interest  on  his  charge.  And  let  the  defendants  (the  trustees) 
sell,  and  let  the  defendants  (the  bank)  permit  the  eaid  defendants  (the  trustees)  ti> 
•ell  the  said  two  sums  of  17682. 19s.  Id,  and  3162.  18s.  bank  32.  per  cent  annuities; 
and  let  the  defendants  (the  trustees)  pay  the  produce  of  such  sale  to  be  verified  &«. 
into  oonrL  Refer  it  to  the  master  to  inquire  and  state  what  is  the  value  of  the  abso- 
lute reversion  to  the  said  sum  of  20852.  17s  Id,  stock  expectant  on  the  decease  of 
the  defendant  Sophia  Wilkins.  Let  the  master  compute  interest  on  the  said  sum  of 
8002.  from  the  date  of  the  indenture  of  the  15th  of  August,  183;2,  at  &c.,  to  the  day 
on  which  he  shall  ascertun  such  value,  and  let  him  certify  the  total  amount  of  the 
said  sum  of  8002.»  the  interest  so  computed,  and  the  costs  of  this  suit  hereby  directed 
to  be  taxed.  And  if  the  master  shall  find  that  the  value  of  the  said  reveision  exceeds 
the  total  amount  of  the  eaid  8002.,  the  said  interest,  and  the  said  costs,  then  let  the 
amount  of  such  excesi  to  be  certified  ^c.  be  carried  over,  with  the  privity,  &c.,  out 
of  iho  produce  of  the  said  sale  when  paid  into  Ac,  to  an  account  to  be  entitled  '*  The 
Aoconnt  of  Charles  Fraxer  and  Geoigiana  Sophia  his  wife."  And  let  the  same» 
when  so  carried  09ei,  be  laid  out  &c.  with  the  privity  Slc,  "  the  like  account,"  with 
liberty  to  any  person  or  penons  interested  &o.,  to  apply.  And  out  of  the  residue  of 
the  money  to  be  produced  by  the  said  sale,  when  paid  into  6lc,,  after  such  carrying 
over  as  aforesaid,  or  out  of  the  money  produced  by  the  said  sale  when  paid  into  Ac., 
if  the  amount  which  the  master  shall  certify  to  be  the  vdue  of  the  said  reversion  does 
not  exceed  what  he  shall  certify  to  be  the  total  amount  of  the  said  8002.,  the  said  in- 
terest, and  costs,  let,  in  the  first  place,  what  shall  be  found  due  to  the  plaintiff  for 
principal  and  interest,  and  premiums  in  respect  of  his  two  several  incumbrances,  and 
the  plaintiff's  costs  of  this  suit,  when  taxed,  be  paid ;  or,  if  not  sufficient,  so  far  as 
the  same  will  extend,  dbc.  And  in  case  the  principal,  interest,  and  costs  of  the  plam- 
tiff  shall  be  satafled  by  the  means  afofeeaid,  let  the  plaintiff  surrender  or  sell  the 
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policy  dflfectod  by  hoD,  and  lot  tho  produeo  thoreof  bo  poid  into  oonit  to  bo  Toiifiod 
&c.  to  the  aforesaid  account.  And,  in  the  eecond  placo,  let  what  the  master  shall 
find  to  be  due  to  the  said  defendant  A.  Bain  for  principal,  interest,  and  costs,  be  paid 
Ac,  if  sufficient  for  that  purpose ;  but  if  insufficient,  let  such  &c.  be  thereout  paid  so 

far  as  the  same  will  extend.  And  in  case  the  lost-mentioned  costs,  principal, 
[*241]    and  interest,  shall  be  satisfied  by  the  means  afiMresaid,  *and  ont  of  the  beforo- 

mentioned  funds,  or  the  residue  thereof,  after  the  payments  thereout  herein- 
before directed,  let  what  shall  be  found  due  for  the  costs,  principal,  and  interest,  of 
the  defendant  J.  M.  Maude  be  paid,  &c  But  in  case  the  said  funds  shall  be  insuffi^- 
cient  to  pay  such  costs,  principal,  and  interest,  as  last  aforesaid,  let  such  funds,  or  the 
residue  thereof,  to  be  verified  &c  be  paid  as  hereinbefore  last  directed,  so  far  as  the 
same  will  extend.  And  if  there  shall  be  any  residue  of  the  said  funds  after  such  pay- 
ments as  aforesaid,  let  such  residue  to  be  yerified  &c.  be  paid  to  the  said  defendant 
Sophia  Wilkins.  And  for  the  better  taking  dec.  (usual  directions,)  the  master  to 
make  all  just  allowances.  Reserve  further  directions,  and  subsequent  costs.  Liberty 
to  apply. 


Stagg  V.  Knowles. 

1843:  Dec  20,  21. 

On  the  motion  to  dismiss  the  bill  for  want  of  prosecution,  under  the  1 6th  and  17tk 
(amended)  orders  of  1828,  the  court  will  not  enter  into  the  merits  of  the  cause  to 
determine  whether  the  bill  should  be  dismissed  without  costs ;  but  will,  with  refer- 
ence to  the  question  whether  the  common  order  should  be  made,  consider  only  the 
conduct  of  the  parties  in  the  cause  in  respect  to  its  prosecution. 

The  bill  sought  an  injunction  to  restrain  the  defendants, 
Knowles,  Day,  and  Hunter,  from  making  sale,  or  disposing  of, 
or  parting  with,  certain  goods  and  merchandize,  and  the  gear, 
tackle,  furniture,  apparel,  and  ship's  stores,  lately  of,  or  belong- 
ing to,  the  ship  "  Windsor  Castle,"  save  with  the  plaintiffs'  c<mi- 
sent,  or  under  the  direction  of  the  court. 

The  bill  and  affidavits  alleged  that  the  «  Windsor  Castle,"  from 
London,  bound  to  port  Adelaide,  was,  in  October,  1840,  forced 
to  put  into  East  Cowes  for  repairs,  and  there  to  discharge  her 
cargo ;  that  the  cargo  was  taken  possession  of  by  the  defendant 
Day,  who  carried  on  the  business  of  shipping  agent  under  the 
name  of  Day  &  Son ;  that  Day  warehoused  the  cargo  in  a  store, 
or  warehouse,  which  he  hired  of  the  defendant,  Knowles,  who 
Acted  as  clerk  or  agent  to  the  defendant  Hmiter,  the  lessee  of  the 
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warehouse ;  that  the  defendants  Knowles  and  Day  refused  to 
deliver  up  the  cargo  or  stores  of  the  ship,  ahhoiigh  payment  of 
warehouse  rent,  exceeding  anything  which  could  reason- 
ably be  demanded,  had  been  tendered  *to  the  defen-  [*242]. 
dants;  that  the  defendants  claimed  exorbitant  sums, 
and  threatened  to  hold  the  cargo  and  stores  until  the  storeage 
amounted  to  about  their  value,  and  then  to  sell  them  for  the 
charges. 

The  injunction  was  obtained  in  July,  1842,  ex  parte  ;  and  no 
motion  was  made  to  dissolve  it.  Knowles  put  in  his  answer  on 
November,  1842,  and  a  further  answer  in  January,  1843.  Day 
put  in  his  answer  in  November,  1842,  and  a  further  answer  in 
March,  1843.    Hunter  was  out  of  the  jurisdiction. 

The  defendant  Knowles  gave  notice  of  motion,  for  the  6th  of 
December,  1843,  to  dismiss  the  bill  for  jnrant  of  prosecution. 

In  opposition  to  the  motion,  the  plaintiffs  filed  affidavits  sta- 
ting, that  Hunter  not  having  paid  the  rent  of  the  warehouse  for 
two  3rears,  the  landlord,  in  November,  1842,  distrained,  and  the 
amount  of  the  distress  was  paid  on  behalf  of  the  owners  of  the 
goods ;  and  the  possession  of  them  was  subsequently  obtained ; 
that  the  object  of  the  suit  had  been  effected  by  the  recovery  of 
possession  of  the  property ;  that  Knowles,  as  the  plaintiffs  be- 
lieved, was  not  in  circumstances  to  pay  any  costs ;  that  Day 
was  in  custody  in  Winchester  gaol  for  a  contempt  in  another 
cause,  in  disobeying  an  order  of  the  court  to  deposit  a  box  of  600 
sovereigns,  part  of  the  same  caigo ;  and  that  Hunter  was  out  of 
the  jurisdiction ;  that  the  further  prosecution  of  the  suit  would 
occasion  expense  without  benefit  to  any  party.  The  defendant 
also  filed  affidavits  relating  to  the  transaction  and  the  various 
actions  and  suits  arising  out  of  it,  to  which  he  had  been  a  party. 

■ 

Mr.  James  Parker^  for   the  motion,  relied  on    the  16th 
(amended)  order  of  1828 ;  that  order  only  followed  the 
'statute  4  Ann.  c.  16,  s.  23,(<i)  which  provided,  that    [*243] 
<<  upon  the  plaintiff's  dismissing  his  own  bill,  or  the  de- 
fendant's dismissing  the  same  for  want  of  prosecution,  the  plain- 
est An  ict  for  the  amendment  of  the  law  and  the  better  advancement  of  juitice. 
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tiff  in  such  suit  shall  pay  to  the  defendant,  or  defendants,  his  or 
their  full  costs."  He  also  cited  Rtiiherfard  v.  MiUer,{a)  Mon- 
teithv.  Taplor,{b)  Lyon  v.  Dumbdljl^c)  Rhode  y.  Spear j{d)  Suck- 
Ung  V.  Maddock8,{€) 

Mr.  Russell  and  Mr.  CampbeU,  for  the  plaintiffs,  submitted 
that,  under  the  circumstances  of  the  case,  the  costs  of  the  suit 
ought  not  to  be  given  to  the  defendants  on  the  dismissal  of  the , 
bill.  The  case  was  one  in  which  the  conduct  of  the  defendants, 
and  not  the  want  of  title  in  the  plaintiffs,  rendered  the  further 
prosecution  of  the  suit  useless :  Ktwx  v.  Broum,{f)  BUmshard 
V.  Drew,{g)  Even  where  a  plaintiff  had  been  misled  by  the 
state  of  the  authorities,  and  the  suit  was  therefore  fruitless,  the 
bill  was  at  the  hearing  dismissed  without  costs :  Robinson  v. 
Rosher.{h)  The  court  might  order  the  motion  to  stand  over, 
giving  the  plaintiffs  liberty  to  file  a  supplemental  bill,  to  raise 
the  question  at  the  hearing.  In  Broughton  v.  Lashmer{i)  an 
administrator,  not  knowing  the  existence  of  a  will,  instituted  a 
suit ;  and  Lord  Cottenham  allowed  the  plaintiff,  after  a  will  was 
lound,  to  dismiss  his  bill  without  costs. 


y  ice-Chancellor  : — I  think  I  am  bound  in  this  case  to  make 
the  order  which  is  asked,  or  put  the  plaintiffs  to  the  usual 
[*244]  undertaking.  *I  had  lately  to  consider  the  meaning  of 
the  17th  order,  and  I  came  to  the  conclusion  that  it  was 
not  intended  by  that  order  to  alter  the  old  practice  to  the  extent 
of  requiring  the  court  to  go  into  the  merits  of  the  cause  on  the 
common  motion  to  dismiss  for  want  of  prosecution.  Under  that 
order,  if  the  plaintiff  does  not  prosecute  his  suit  with  a  certain 
diligence,  the  court,  on  the  defendant's  motion,  is  to  order  the 
bill  to  be  dismissed  with  costs,  imless  it  '*'  shall  make  special 
order  to  the  contrary."  I  do  not  consider  those  words  to  mean 
that  the  special  order  which  the  court  may  make  is  to  be  found- 

(a)  2  Anst.  45a  (I)  9  Yea.  615.  (e)  1 1  Ves.  608. 

<d}  4  Madd.  51.  (e)  3  Y.  &  C.  C.  C.  933. 

</ )  2  Bn>.  C.  0. 186.  a  C,  1  Cox,  359.  {g)  10  Sim.  240. 

(A)  1  Y.  &  C.  C.  C.  7.  (f)  Cited  1  Y.  &  C.  C.  C.  11. 
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ed  on  an  inquiry  into  the  merits  of  the  cause.  The  circum- 
stances into  which  the  court  may  enter,  with  the  view  of  deci- 
ding  on  the  proper  order  to  be  made,  are,  I  think,  those  connected 
with  the  due  prosecution  of  the  suit ;  and  it  appears  to  me  that 
the  same  observations  apply  to  the  16th  order.  If  in  this  casef 
there  are  special  circumstances  which  would  render  it  improper 
that  the  plaintiffs  should  be  placed  in  the  position  in  which  the 
common  order  would  place  them,  such  circumstances  should  be 
made  the  subject  of  a  special  appUcation. 

It  was  said,  however,  that,  inasmuch  as  the  defendant  had 
entered  into  a  contest  with  the  plaintiffs  upon  the  affidavits  with 
respect  to  the  facts,  he  had  waived  the  benefit  of  the  strict  rule 
of  practice  in  his  favor.  The  plaintiffs  cannot  avail  themselves 
of  any  objection  on  this  ground.  The  party  who  has  invited 
the  discussion  cannot  complain  of  the  other  merely  for  accepting 
his  diallenge.  The  party  who  raised  the  discussion  cannot  be 
heard  to  say  it  was  so  immaterial  that  his  opponent  was  bound 
to  disregard  it.  The  defendant  does  not,  by  entering  into  affi- 
davits with  reference  to  the  case  made  by  the  plaintiffs,  waive 
his  strict  right  to  the  benefit  of  the  16th  order ;  nor  can  I,  upon 
this  application,  make  any  special  order  for  leave  to  file 
*a  supplemental  bill :  the  prop^ety  of  that  course  de-  [*246] 
pends  on  the  special  circumstances  of  the  case,  into  which 
my  opinion  is  that  I  ought  not  now  to  enter.  It  must  be  remark* 
ed  that  the  plaintiffs  have  known  the  whole  of  the  facts  of  their 
case  since  November,  1842,  and  that  they  could  not  have  been 
ignorant  of  the  hostile  position  in  which  they  stood  as  against 
the  other  parties  to  the  cause. 


Tm  r"*'"**^  imdartook  to  ipeed. 


A 
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Cape  v.  Bent. 

1843:  18th,  dOth,  and  32d  I>oc6mber. 

The  iiutiiation  of  a  rait  against  trasteea,  for  the  administration  of  the  tmst  estate 
under  the  direction  of  the  court,  does  not  preclude  the  exercise  of  the  discretion 
given  to  the  trustees  by  the  will  of  the  testator,  as  to  the  appointment  of  new  trus- 
tees or  the  management  of  the  tmst ;  hut  the  trustees  are  required,  after  the  msti- 
tution  of  the  suit,  to  act  under  the  control  of  the  court. 

The  testator,  by  his  will  dated  in  1826,  devised  to  his  son  J. 
Brown,  J.  Bent,  and  J.  White,  certain  premises  in  trust  for  sale, 
and  he  gave  to  the  same  trustees  various  leasehold  tenements, 
upon  several  trusts  for  his  six  children  and  their  respective  issue ; 
and  the  testator  gave  and  bequeathed  the  residue  of  his  estate 
and  effects  to  the  said  trustees,  their  executors,  &;c.,  for  the  use 
and  benefit  of  the  same  six  families, — the  parents  taking  life  es- 
tates, with  remainders  to  their  respective  children ;  and  he  ap- 
pointed Brown,  Bent,  and  White  his  executors.  The  will 
contained  a  proviso,  that,  if  either  of  them,  Brown,  White,  or 
Bent,  or 'any  succeeding  trustee  or  trustees  to  be  nominated  in 
their  or  either  of  their  stead  as  thereinafter  mentioned,  should, 
during  the  continuance  of  any  of  the  trusts  or  powers  created 
by  or  vested  in  them  by  the  said  will,  happen  to  die,  or  refuse, 
or  neglect,  or  become  incapable  to  act  in  the  execution  of  the 
said  trusts  or  powers  before  the  said  trusts  or  powers  should  be 
fully  executed  and  performed,  then,  and  so  often  as  the  same 
should  happen,  it  should  be  lawful  to  and  for,  and  the 
[*246]  testator  thereby  authorized  and  empowered,  <<  the  'survi- 
vor of  them,  his  said  son  J.  Brown,  and  the  said  J. 
White  and  J  Bent,  and  such  new  trustee  and  trustees  to  be  no- 
minated in  their  or  either  of  their  stead,"  as  thereinafter  men- 
tioned, by  any  writing  or  writings  executed  as  therein-mentioned, 
to  nominate  and  appoint  any  other  fit  and  proper  person  or  per- 
sons to  be  a  trustee  or  trustees  for  the  purposes  aforesaid,  or  such 
of  them  as  should  be  then  subsisting  or  capable  of  taking  effect 
in  the  stead  of  said  J.  Brown,  J.  White,  and  J.  Bent,  or  either  of 
them,  or  any  future  trustee  or  trustees  so  djring  or  desiring  to  be 
discharged,  or  refusing,  or  neglecting,  or  becoming  incapable  to 
act  in  the  execution  of  the  said  trusts  or  powers ;  and  that  the 
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old  trustee  or  trustees  should  transfer  and  assign  the  trust  estate, 
moneys,  funds,  and  securities,  upon  the  trusts  and  with  the  pow- 
ers thereinbefore  contained,  so  that  the  same  might  become  vest- 
ed in  their  surviving  or  continuing  trustees  or  trustee,  and  in 
such  new  trustee  jointly,  their  heirs,  executors,  &c,  or  in  such 
new  trustees  entirely,  their  heirs,  executors,  &c.  respectively,  ac- 
cording to  the  nature  and  quality  of  the  premises  upon  the  same 
trusts ;  and  that  such  new  trustees  or  trustee,  his  and  their  heirs, 
executors.  Sec.  might  act  in  the  management  and  execution  of 
the  said  trusts  and  powers  in  like  manner  as  if  he  or  they  had 
been  orginally  named  a  trustee  or  trustees  by  the  said  will. 

Brown  and  Bent  proved  the  will  in  1828,  and  took  upon  them- 
selves the  trusts.  White  renounced  probate,  and  by  deed  dis- 
claimed the  trust  estate.  Brown  and  Bent  sold  the  real  estate' 
and  invested  the  proceeds.    Brown  died  in  1840. 

In  1842  the  plaintiff  purchased  and  became  the  assignee  of 
the  interest  of  a  child  of  one  of  the  testator's  children 
in  a  portion  of  the  trust  estate  ;(a)  and,  in  *May,  1843,  [*247] 
he  filed  the  bill  against  the  representative  of  Brown,  the 
son.  Bent,  the  surviving  trustee  and  executor,  and  the  parties 
beneficially  interested,  suggesting  that  Bent  was  of  an  advanced 
age,  and  not  equal  to  the  management  of  the  trust  property ; 
and  praying  that  accounts  of  the  personal  estate  of  the  testator 
possessed  by  Brown  and  Bent  might  be  taken,  and  the  receipts 
of  Brown  answered  by  his  representative,  and  that  new  trustees 
might  be  appointed  in  the  place  of  Brown  and  White,  and  for  a 
receiver. 

After  the  institution  of  the  suit.  Bent,  assuming  to  exercise  the 
power  which  he  was  advised  that  the  will  gave  him,  executed  a 
deed  dated  in  July,  1843,  whereby  he  appointed  Hawkins  and 
Qibbs  Bent  new  trustees,  in  the  place  at  White  and  Brown* 
The  plaintiff  amended  his  bill  in  August,  and  filed  a  supple- 
mental bill  in  November,  1843,  against  the  original  defendants 
and  the  new  trustees,  stating  the  subject  of  the  original  bill, — ^ 
the  power  given  by  the  will  of  appointing  new  trustees ;  and 

(a)  A  point  was  ruMd  by  the  auwen  whether  the  ihfue  m  qaeetioii  peaeed  by  ihm 
igonMnt  to  the  plwntHT. 
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the  execution  of  the  deed  of  July, — charging,  that  the  pretend- 
ed appointment  of  new  trustees  was  thereby  made  at  the  request 
of  the  defendants,  the  other  parties  beneficially  interested,  for 
the  purpose  of  preventing  the  trust  funds  from  being  brought 
into  court ;  and  praying  the  benefit  of  the  former  suit, — a  decla- 
ration that  Hawkins  and  Gibbs  Bent  were  not  duly  appointed 
trustees,  and  that  Bent  might  be  restrained  from  transferring  tlie 
trust  funds  and  the  stock  standing  in  the  names  of  Brown  and 
Bent  into  the  names  of  the  new  trustees. 

The  plaintifi*  gave  notice  of  motion  intituled  in  the  supple- 
mental suit  only,  for  the  injunction  to  restrain  the  transfer  of 
the  stock  to  the  new  trustees  and  Bent. 

[•248]  *Por  the  motion, — Mr.  RoupeU  and  Mr.  Piggott  ar- 
gued, first  that  the  defendant  Bent,  although  the  survi- 
ve of  the  two  trustees  who  had  acted,  was  not  the  sole  survivor 
of  the  three  persons  named  by  the  testator,  White  being  still 
living ;  and  that,  therefore.  Bent  had  not  power  alone  to  make 
a  valid  appointment  of  new  trustees.  Tovmsend  v.  TFibon.(a) 
Secondly,  that,  after  a  suit  was  instituted,  Bent,  if  he  had  a 
legal  power  to  appoint  new  trustees,  was  not  justified  in  making 
the  appointment  out  of  court :  Webb  v.  Earl  of  Sfiaftesbury,{b) 
Attorney  General  v.  Clack.{c) 

Mr.  Russell  and  Mr.  C.  R,  M,  Jackson^  for  the  defendants, 
on  the  power  of  Bent,  the  trustee,  to  appoint  other  trustees, 
cited  Eaton  v.  Smith,{d)  1  Sugden  on  Powers,  145,  151,  Ed.  6 ; 
and  they  argued,  that  the  existence  of  the  suit  did  not  deprive 
the  trustee  of  the  right,  or  relieve  him  from  the  duty,  of  provi- 
ding for  the  due  transmission  of  the  trust.  It  was  not  a  case 
of  money  in  the  funds  only,  which  might  be  transferred  into 
court,  and  the  place  of  trustees  thus  supplied ;  but  it  was  a  case 
in  which  the  property  included  tenements  held  for  various  terms 
of  years,  and  the  active  interposition  of  the  party  having  legal 
title  might  at  any  moment  be  required. 

(a)  I  B.  &  A.  608.    See  Jac.  193,  and  11  Sim.  564. 

(6)  7  Vee.  480.  {e)  1  Beav.  467.  (d)  S  Beav.  936. 
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Vice-chancellor  : — The  questions  which  have  been  raised 
in  this  case,  are,  first,  whether  the  appointment  of  new  trustees 
which  has  been  made  since  the  institution  of  the  suit  can  be 
sustained ;  secondly,  whether,  supposing  the  existence  ' 
of  *the  suit  to  be  no  objection,  the  appointment  is  in  it-  [*249] 
self  a  due  execution  of  the  power  given  by  the  will ; 
thirdly,  whether  sufficient  ground  for  the  motion  can  be  found 
in  the  supplemental  suit,  in  which  alone  it  is  made  ;  and,  lastly, 
whether  the  notice  given  by  the  defendants,  of  reading  on  the 
motion  the  answers  to  the  amended  bill,  is  or  is  not  a  vexatious 
proceeding,  which  should  be  visited  with  costs. 

There  is  no  authority  for  the  proposition,  that  the  mere  filing 
of  a  bill  in  this  court  has  the  effect  of  suspending  the  power  giv- 
en by  the  will  to  the  surviving  or  remaining  trustee.  There  is 
no  reason  why  the  mere  institution  of  a  suit,  which  may  never 
be  prosecuted,  should  have  the  effect  of  preventing  trustees  from 
exercising  their  discretion.  Where,  indeed,  the  court  has  assum- 
ed the  execution  of  the  trusts,  it  would  be  highly  inconvenient, 
if  not  impracticable,  that  the  trustees  should  afterwards  act  inde- 
pendently of  the  court.  The  court  does  not,  however,  in  the  ab- 
sence of  any  misconduct  in  the  trustees,  deprive  them  of  the 
exercise  of  their  discretion,  but  only  requires  them  to  act  under 
the  control  of  the  court.  That  is  all  that  the  case  of  Webb  v. 
2%c  Earl  of  Shaftesbury{a)  decides  upon  this  point.  If  the 
trustees,  by  acting  independently  of  the  court  after  the  suit  has 
been  instituted,  should  occasion  expense  which  might  have  been 
avoided  if  they  had  acted  under  the  direction  of  the  court,  they 
may  be  made  to  pay  the  expense  occasioned  by  such  conduct. 
The  decision  in  The  Attorney- General  v.  Clack{b)  is  to  that  ef- 
fect But  the  mere  filing  of  a  bill  cannot  have  the  effect  of  pre< 
venting  trustees  from  doing  acts  which  are  necessary  to  the  due 
execution  of  the  trust  which  is  imposed  upon  them.  Such 
a  rule  might,  in  many  cases,  operate  to  destroy  the  trusts  alto- 
gether.(c) 

(a)  7  Vm.  480.  {h)  1  Beav.  467. 

{€)  See  Hihhert  ▼.  H»66erf,  3  Mer.  681 ;  WUliami  ▼.  Corbet,  8  Sim.  349. 

Vol.  m.  28 


250  CA3ES  IN  CHANCERY. 

1843.— Cafe  t.  Bent 

[*250]  *Iii  this  case  it  appears  that  the  appointment  of  the 
new  trustees  was  noticed  in  the  amended  bill,  and  no 
objection  was  taken  by  the  defendants  that  it  was  supplemental 
matter.  No  inconvenience  or  expense  was  therefore  occasioned 
by  the  appointment ;  for  the  court,  when  called  upon  to  act  in 
the  cause,  would  have  before  it  the  new  trustees,  and  the  incon- 
venience pointed  at  in  Webb  v.  The  Earl  of  Shaftesbury  can- 
not arise.  Whether  the  stock  should  stand  in  the  name  of  one 
trustee,  or  in  the  names  of  all — all  being  before  the  court — the 
trustees  and  the  stock  are  equally  under  its  control.  If,  there- 
fore, the  appointment  be  valid,  I  am  of  opinion  that  the  date  of 
the  appointment  is  not,  per  se,  a  ground  for  restraining  the  trans- 
fer of  the  stock ;  nor  can  it  possibly  affect  the  rights  and  inte- 
rests of  the  plaintiff. 

The  question  which  has  been  raised  on  the  power  of  the  act- 
ing trustee  to  make  the  appointment  of  new  trustees  under  the 
words  of  the  will,  -is  one  which  the  court  ought  not  to  decide 
upon  motion,  if  the  decision  upon  the  point  can  properly  be  de- 
ferred ;  and  it  appears  to  me,  that,  in  this  case,  it  is  a  question 
which  may,  without  prejudice  to  the  interests  of  the  parties,  be 
reserved  until  the  hearing. 

[His  Honor  disposed  of  the  other  points,  observing,  that,  with- 
out the  answers,  of  the  reading  of  which  the  defendants  had 
given  notice,  there  would  not  have  been  in  the  supplemental  suit, 
facts  before  the  court  to  sustain  the  motion ;  and  that  the  an- 
swers raised  a  question  on  the  title  of  the  plaintiff.  The  de- 
fendants, by  consent,  undertaking  not  to  transfer  the  stock,  the 
costs  of  the  motion  were  reserved.] 


Otbome  y.  Foremant  S5th  June,  1844a  V.  C.  Wjgram. — The  toBtator  directed, 
that,  in  case  of  any  suit  being  institnted  in  relation  to  the  estate,  one  of  the  troitees, 
who  was  a  solicitor,  should  act  as  solicitor  to  the  trust,  and  be  allowed  his  charges. 
— Estates  decreed  to  be  sold  nnder  the  direction  of  the  Master,  the  trustees  to  have 
the  conduct  of  the  sale. 
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•Webb  v.  Salmon.  [•251] 

1844 :  January  31 ;  Fobroary  13. 

In  1634,  S.  employed  B.  as  his  nf^ai  and  BoUcitor  in  the  matter  in  qnesiion,  and  B., 
in  that  capacity,  corresponded  with  W.  thereon.  In  1843,  S.,  who  then  resided 
abroad,  being  informed  that  the  representatiye  of  W.  was  about  to  file  a  bill  against 
him  on  the  same  matter,  directed  that  he  should  be  referred  to  B  ,  m  whose  hands 
the  matter  had  been.  B.  stated  that  he  had  no  authority  to  appear  for  S.,  and  waa 
not  profeasionally  concerned  for  him  i-^Held,  that  service  on  B.  of  the  subpcena  to 
appear  and  answer  the  bill,  could  not  be  aubstituted  for  service  on  S.[l] 

The  bill  was  filed  by  the  heir-at-law  of  the  mortgagor  against 
a  mortgagee,  who,  under  a  power  of  sale,  had  sold  the  mortgaged 
premises,  praying  an  account  of  the  receipts  of  the  defendant  as 
mortgagee  in  possession  before  the  sale,  an  account  of  the  pro- 
ceeds of  the  sale,  and  payment  of  the  surplus  to  the  plaintiflf. 


Mr.  Lewis  moved  ex  parte  that  service  of  the  subpoena  to 
appear  and  answer  upon  Messrs.  Bayley,  might  be  good  service 
on  Salmon,  the  defendant. 

The  motion  was  supported  by  the  affidavit  of  the  plaintiff's 
solicitor,  which  stated,  that  the  defendant,  some  time  before  the 
bill  was  filed,  had  left  this  country,  and  that  he  still  continued 
abroad,  residing,  as  the  deponent  believed,  at  Rome ;  that  the 
deponent  had  called  on  Messrs.  Hillier  &  Lewis,  solicitors,  (who, 
as  the  deponent  had  been  informed  and  believed,  acted  for  many 
years  as  the  town  agents  and  solicitors  of  the  defendant  when  he 
practised  as  a  solicitor  at  Devizes,)  and  left  with  them  a  copy  of 
the  bill,  and  inquired  whether  they  would  enter  an  appearance 
for  the  defendant  Salmon ;  that  Hillier  &  Lewis  declined  to  do 
this  without  instructions  from  Salmon,  and  promised  to  commu- 
nicate with  him  on  the  subject ;  that,  on  the  18th  of  November, 
1843,  Hillier  &  Lewis  returned  the  draft  bill  to  the  deponent,  in- 

[ I]  As  to  substituted  service  of  subpoena,  see  Hobhouae  v.  Courtney t  13  Sim.  140 ; 
Norton  v.  Hepworth,  1  Hall  &  Twell,  159 ;  Weymouthy,  Lambert,  3  Beavan,  333 ; 
Murray  v.  Vipard,  1  Phil.  521  ;  Hornby  v.  Holmes,  4  Hare,  306 ;  Cooper  v.  Wood, 
5  Beavan  391 ;  Noad  ▼.  Backhouse,  2  Y.  &  Coll.  529. 
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forming  the  deponent  that  they  had  written  to  the  defendant  in 
Italy)  acquainting  him  with  the  nature  and  object  of  the  bill,  and 
requesting  to  know  whether  he  would  wish  them  to  appear  for 
him,  and  stated  that  they  had  received,  in  reply,  a  letter  con- 
taining a  paragraph  to  the  effect  that  <'  this  matter  (mean- 
[*252]  ing  *the  matter  of  the  suit)  had  been  already  in  the 
hands  of  Messrs.  Bayley,  solicitors,  of  Devizes,  and  the 
defendant  desired  that  Messrs;  Hillier  6c  Lewis  would  refer  the 
deponent  to  Messrs.  Bayley  on  the  subject."  That,  in  the  year 
1834,  Messrs.  Bayley  had  been  employed,  as  the  solicitors  of  the 
defendant,  in  communication  with  the  plaintiff's  father  (then  the 
heir-at-law  of  the  mortgagor)  with  reference  to  his  claim  on  the 
defendant  in  respect  of  the  same  matter;  that  the  defendant  had 
on  that  occasion  distinctly  referred  the  heir-at-law  to  Messrs. 
Bayley,  as  his  solicitors,  in  any  steps  which  might  be  taken,  and 
Messrs.  Bayley  accordingly  then  corresponded  with  the  heir-at- 
law  in  the  character  of  solicitors  for  the  defendant ;  that,  since 
the  communication  from  Hillier  &  Lewis  in  November,  1843, 
frequent  applications  had  been  made  to  Messrs.  Bayley  to  enter 
an  appearance  for  the  defendant,  and  that  they  had  refused  so 
to  do. 


He  cited  in  support  of  the  application,  English  v.  Hendrick,{a) 
Kinder  v.  Forbes,{b) 


His  Honor  said  there  was  not  a  sufficient  statement  of  the 
recent  communications  with  Messrs.  Bayley  to  justify  the  sub- 
stituted service  upon  them,  and  he  refused  the  motion. 


February  I2tk. — The  motion  was  renewed  upon  further  affi- 
davits to  the  effect,  that  on  the  18th  of  November  1843,  the 
deponent,  the  plaintiff's  solicitor,  wrote  to  Messrs. 
f*253]  •Bayley,  reminding  them  that,  as  the  defendant's  solici- 
tors, they  had  some  years  before  corresponded  with  the 
solicitor  of  the  heir-at-law  on  the  matter  in  question ;  stating  that 
a  bill  had  been  filed  against  the  defendant;  and  also  stating 

(a)  6  Madd.  205.  (b)  2  Beanm,  503. 
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the  subsequent  communications  on  the  subject  with  the  defend- 
ant through  Messrs.  Hillier  &  Lewis,  and  adding  '<  I  request  the 
favor  of  you  to  instruct  your  agent  to  enter  an  appearance  at 
3rour  early  convenience."  That  Messrs.  Bayley  replied  by  a  let- 
ter, dated  the  21st  ot  November,  1 843,  stating  their  intention  to 
consult  with  Messrs.  Tugwell  &  Meek,  the  firm  from  which  the 
defendant  had  recently  retired,  on  the  subject,  and  promising  to 
write  to  the  plaintiff's  solicitor  after  such  consultation;  that, 
after  some  letters  between  the  deponent  and  Messrs.  Bayley, 
pressing  for  and  promising  an  answer,  Messrs.  Tugwell  &  Meek 
wrote  to  the  deponent  a  letter,  dated  the  Sth  of  December,  1843, 
as  follows : — ^*  Messrs.  Bayley  have  been  with  us  to-day  on  the 
subject  of  this  claim,  and  they  have  requested  us  to  beg  of  you 
to  be  good  enough  to  say  what  it  is  to  which  your  client  lays 
«laim,  how  or  through  whom  he  claims,  and  how  he  pro- 
poses t5  establish  his  claim.  A  candid  reply  to  these  inquiries 
may  probably  save  a  good  deal  of  trouble  and  expense,  and 
as  they  are  questions  which,  at  some  stage  of  the  proceed- 
ings, you  will  be  called  upon  to  answer,  we  do  not  anticipate 
that  you  can  have  any  hesitation  in  now  replying  to  them. 
It  is  not  the  wish  of  Messrs.  Bayley  or  ourselves  to  put 
your  client  to  unnecessary  trouble  or  expense,  and,  if  he  can 
show  to  our  satisfaction  that  he  is  in  a  position  to  establish 
the  claim  which  he  sets  up,  he  will  probably,  by  taking  this 
course,  arrive  much  more  speedily  at  the  result  he  aims  at  than 
he  would  by  a  hostile  course."  That  the  deponent,  on  the  1 1th 
of  December  following,  in  answer  to  the  last  letter,  wrote 
•to  Messrs.  Tugwell  Sc  Meek  as  follows : — "  I  do  not  con-  [•254] 
sider  that  I  have  any  authority  from  Mr.  Salmon  to  cor- 
respond with  you  in  reply  to  the  inquiries  which  your  letter  con- 
tains ;  I  shall,  however,  have  pleasure  in  corresponding  with 
you  on  the  matter  when  you  have  appeared  in  the  suit.  I  can- 
not but  express  my  surprise,  that,  after  the  letter  I  have  address- 
ed to  Messi-s.  Bayley,  they  have  not  yet  candidly  declared  their 
intention,  until  they  or  you  have  appeared  in  the  suit,  I  must  de- 
cline to  enter  further  than  has  already  been  done  into  the  nature 
and  grounds  of  my  client's  claim  ;  you  may  rest  perfectly  satis- 
fied of  my  desire  to  avoid  litigation  and  expense  so  far  as  can 
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possibly  be  done."  That  the  deponent,  in  reply,  received  from 
Messrs.  Bayley  a  letter,  dated  the  13th  December,  1843 : — ^We 
had  purposed  writing  to  you  on  Friday  last,  after  seeing  Messrs. 
Tugwell  Sc  Meek,  but  it  entirely  escaped  our  recollection.  As 
these  gentlemen  are  concerned  for  Mr.  Salmon,  the  person  against 
whom  you  have  filed  your  bill,  the  matter  rests  entirely  with 
them  to  correspond  with  you  upon ;  we  would,  however,  venture 
to  suggest,  that  meeting  the  question  in  a  fair  and  open  manner 
might  be  the  means  of  avoiding  much  expense  and  trouble  to 
all  parties  concerned."  That  on  the  23d  of  January,  1844,  the 
deponent  received  from  Messrs.  Bayley  a  letter  as  follows : — 
"  After  having  told  you  that  we  declined  appearing  in  this  suit 
for  Mr.  Salmon,  we  are  surprised  to  hear  that  you  have  made  an 
ex  parte  application  to  the  Court  of  Chancery  that  service  of 
subpoena  upon  us  may  be  deemed  good  service  on  Mr.  Salmon. 
To  prevent  any  mistake,  we  beg  distinctly  to  inform  you  that 
we  have  no  authority  to  appear  for  Mr.  Salmon  in  this  or  any 
other  suit  or  action,  and  must  request  of  you  that,  should  your 
application  be  received  without  notice  to  us,  you  will  put 
[*255]  the  court  in  possession  of*this  communication;  other- 
wise, we  shall  consider  that  you  are  not  dealing  fairly, 
either  by  Mr.  Salmon  or  ourselves.  Messrs.  Tugwell  Sc  Meek, 
as  we  have  before  informed  you,  are  the  only  parties  that  we  are 
aware  of  who  are  professionally  engaged  for  Mr.  Salmon,  and 
we  have,  therefore  again  to  request  you  that  you  will  communi- 
cate with  them  in  this  matter."  That  Messrs.  Hillier  Sc  Lewis, 
on  the  23d  of  January,  1844,  informed  the  deponent  that  they 
had  not  received  any  further  communication  from  the  defendant 
Salmon. 


Mr.  LeunSj  for  the  motion. 


Vice-Chancellor  : — This  is  an  application  es  parte,  that 
service  of  the  subpoena  to  appear  and  answer  the  bill  upon 
Messrs.  Bayley,  solicitors,  residing  at  Devizes,  may  be  good  ser- 
vice upon  the  defendant  Salmon. 

In  Hobhouse  v.  Courtney{a)  the  Vice-Chancellor  of  England 

(a)  13  Sim.  140. 


CASES  IN  CHANCERY.  26& 

1844 ^Webb  y.  SalinoiL 

(differing,  perhaps,  in  some  respects  from  Lord  Redesdale  and 
other  judges)  was  of  opinion  that  service  of  the  subpoena  upon 
an  agent  should  be  good  service  on  the  principal,  he  being 
abroad,  where  it  appeared  that  the  agent  had  special  authority, 
at  the  time  the  order  was  made,  to  act  for  the  absent  defendant 
in  the  very  subject-matter  of  the  suit  Beyond  that  case  I  am 
not  prepared  to  go.  But  applying  that  rule  to  this  case, 
it  *is  clear  that  Messrs.  Bayley  were  not  agents  in  the  ['*1356J 
matter  of  the  suit  when  the  correspondence  with  the 
plaintiff's  solicitor  commenced,  and  so  far  are  Messrs.  Bayley 
from  now  being  the  agents  of  Salmon  in  htic  re,  they  have,  af- 
ter communication  with  Messrs.  Tugwell  &  Meek,  distinctly  re- 
fused to  accept  such  agency,  and  have  referred  the  plaintiff  to 
Slessrs.  Tugwell  &>  Meek,  as  the  only  parties  who  are  profess- 
ionally concerned  for  Salmon.  There  is  not  that  appointment 
of  Messrs.  Bayley  as  the  solicitors  or  agents  of  the  defendant, 
"which  the  observations  of  the  yice-Chancellor,  in  the  case  of 
Hobhotise  v.  C(mrtneyi{a)  assume  to  be  necessary. 

Great  care  is  necessary  in  cases  like  these,  when  the  import- 
ant consequences  of  entering  an  appearance  for  a  party  are  con- 
sidered. In  the  present  case  I  am  clearly  of  opinion  that  I  can- 
not treat  as  agents  of  the  plaintiff  persons  who  are  not,  and  who 
have  refused  to  be  such  agents. 

Motion  refused. 

(a)  12  Sim.  154. 
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[•267]  •TOWNSEND  t?.  Carus. 

1843  ;  22nd  Dec.  1844  ;  11th  January. 

A  bequest  of  a  legacy  to  trustees  **  upon  trust  to  pay,  divide,  or  dispose  thereof,  uato 
or  for  the  benefit  or  adyancement  of  such  societies,  subscriptions,  or  purposes,  hav- 
ing regard  to  the  glory  of  God,  in  the  9piritual  welfare  of  Hie  ereaturet,  as 
they  shall  in  their  discretion  see  fit,"  construed  to  be  a  gift  for  religious  purposes, 
and  restricted  to  such  purposes. 

A  bequest  for  a  religious  purpose  is  a  valid  charitable  bequest,  although  the  paramoonC 
religious  object  might,  possibly,  be  effected  by  an  application  of  part  of  the  fand  lo 
a  purpose  which,  separately  taken,  would  not  be  strictly  charitable.[l] 

Sarah  Atkins,  by  her  will,  dated  in  1837,  after  giving  vari- 
ous legacies,  disposed  of  the  residue  of  her  estate  in  the  follow- 

[  I  ]  It  has  been  held  in  some  cases  but  doubted  in  otheis,  that  courts  of  equity  had  in- 
herent jurisdiction  in  regard  to  charities  and  charitable  usee  independent  of  any  statute. 
In  the  case  of  Shotwell,  exV.  v.  Mott  etaU  2  Sandf.  Ch.  R.  46,  Assistant  Vice-Cfaan- 
cellor  Sandford  held,  that  charitable  uses  were  bestowed  in  Engfand,  and  reeognized 
by  law,  before  the  Norman  conquest ;  and  they  were  always  fostered  and  protected 
by  the  common  law.  They  were  subject  to  the  jurisdiction  of  the  court  of  chancery 
long  before  the  statute  of  charitable  uses,  43  Elizabeth  ;  and  this  whether  the  trustees 
were  corporations  or  mdividuals,  and  whether  the  gifts  were  to  trustees  by  name,  or 
for  a  definite  and  specific  object  without  naming  trustees.  See  also  Evrr,  ea^u  v. 
Smith,  7  Vermont  R.  241 ;  Beatty  and  Ritchie  v.  Kurta,  2  Peien,  584 ;  Inglia  v. 
Truetees  of  Sailors  Snug  Harbor,  3  Peters,  113 ;  MiUer  v.  Gable,  2  Deaio,  493. 
Chancellor  Walworth,  in  the  case  of  The  Reformed  Dutch  Church  in  Garden 
Street  v.  Mott  et  al,  7  Paige  Ch.  R.  77,  held  that  the  sUtute  of  Elizabeth  relative 
to  charitable  uses  was  never  in  force  in  the  State  of  New  York.  But  independent  of 
that  statute  the  court  of  chancery  had  an  original  jurisdiction  to  enforce  and  compel  the 
performance  of  trusts  for  pious  and  charitable  usee,  when  the  devise  or  conveyance  in 
trust  was  made  to  a  trustee  capable  of  taking  the  legal  estate.  See  also  Kniokem 
V.  The  Lutheran  Churches  of  St,  Johns  and  St.  Peters,  Philip  Wieting  et  oL,  ) 
Sandf.  Ch.  R  439  ;  Potter  v.  Chapin,  6  Paige  Ch.  R.  639  ;  Vidal  v.  Girarffs  exf*s, 
2  Howard,  127.  In  the  case  of  The  Baptist  Association  v.  Harfs  exf*s.,  4  Wheat 
R.  1,  the  court  held  that  a  charitable  bequest,  where  no  legal  interest  is  vested,  and 
which  are  too  vague  to  be  claimed  by  those  for  whom  the  beneficial  interest  was  in- 
tended cannot  be  established  by  a  court  of  equity,  either  exercising  its  ordinary  juris- 
diction, or  enforcing  the  prerogative  of  the  king  as  parens  patrus,  independent  of 
the  statute  43  of  Elizabeth.  In  this  case  there  were  two  circumstances  which 
undoubtedly  had  an  influence  on  the  decision ;  first,  that  case  arose  under  the 
law  of  Virginia,  m  which  state  the  statute  of  43  Elizabeth,  had  been  ezpressly 
and  entirely  abolished  by  the  legislature,  so  that  no  aid  could  be  derived  from  its 
provisions  to  sustain  the  bequest.  2d.  The  donees,  the  trustees,  were  an  unin- 
corporated association,  which  had  no  legal  capacity  to  take  and  hold  the  dona* 
tion  in  succession  for  the  purposes  of  the  trust,  and  the  beneficiaries  were  also 
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ing  words : — "  And  now,  having  provided  for  those  who  are 
connected  with  me,  or  have  claims  upon  me,  I  do  bequeath  the 

uncerUun  and  indefinite.  Both  cireumBtances,  therefore,  ooocurred ;  a  donation 
to  trustees  incapable  of  takbgr,  and  beneficiaries  uncertain  and  indefinite.  Tlie 
coort,  upon  the  occasion,  went  into  an  elaborate  examination  of  the  doctrine  of 
the  common  law  on  the  subject  of  charities  independant  of  the  statute  of  43  Eliza- 
beth, ch.  4,  for  that  was  still  tho  common  law  of  Virginia.  Upon  a  thorough  exami- 
nation of  all  the  authorities  the  court  came  to  the  conclusion  that,  at  the  common 
law,  no  donation  to  a  charity  could  be  enforced  in  chancery,  where  both  of  these  cir- 
cumstances, or  rather  where  both  of  these  defects  occurred.  In  the  case  of  Vidat 
et  al.  ▼.  CHrard^e  exr^e.,  2  Howard  R.  at  pages  193, 194,  195, 196,  Mr.  Justice  Story 
reviewed  and  collected  the  cases  on  the  question  of  the  inherent  power  of  the  court  of 
chancery  orer  charitable  uses,  independent  of  the  statute,  and  arrired  at  the  coneln- 
•ion  that  they  established  in  the  most  satisfactory  and  conclusive  manner  that  eases  of 
charities  where  the  trustees  were  appointed  for  general  and  indefinite  charities,  as 
well  as  for  speeific  charities,  were  familiarly  known  to,  and  acted  upon  and  enforced 
in  the  court  of  chancery  long  before  the  statute  of  Elizalieth.  In  that  case  he  adds, 
*'  whatever  doubts,  therefore,  might  properly  be  entertained  upon  the  subject  when 
the  case  of  The  Trustees  of  the  Philadelphia  Baptist  Association  v.  HarVs  exr^s., 
was  before  the  court  (1819,)  those  doubts  are  entirely  removed  by  the  late  and  moro 
satisfactory  sources  of  information  to  which  we  have  alluded."  See  Eyre  v.  Coun' 
Uss  of  Shaftesbury,  2  P.  Wma.  10*2  ;  Attorney  General  v.  Tanered,  1  Eden  R.  10 ; 
The  Attorney  General  v.  The  Skinners  Co.f  2  Russell,  407 ;  Attorney  General  v. 
The  Masters  of  Brfintvoood  School,  1  Myl.  &  K.  376 ;  The  Attorney  General  v. 
Mayor  of  Dublin,  1  Bligb's  R.  312 ;  The  Incorporated  Society  v.  Richards,  1  Drury 
iL  Warren,  258.  In  the  latter  case  the  point  was  expressly  raised  and  decided  by  Lord 
Chancellor  Sugden,  who  held  that  there  is  an  inherent  jurisdiction  in  equity  in  eases 
of  charities,  and  that  charity  is  one  of  those  objects  for  which  a  court  of  equity  ha» 
at  all  times  interfered  to  make  good,  that,  which,  at  law  was  an  illegal  or  informal 
giA  ;  and  that  cases  of  charity  in  courts  of  equity  in  England  were  valid  independ- 
ently of  and  previous  to  the  statute  of  Elizabeth.  See  also  Witman  v.  Lex,  17 
Serg.  Sl  Rawle,  86.  Lord  Redesdale,  in  the  case  of  The  Attorney  General  v.  Cor- 
poratUm  of  Dublin,  1  Bligh  N.  S.  312,  said  "  that  the  statute  only  created  a  new 
jurisdiction,  it  created  no  new  law  ;  it  created  a  new  and  anciliary  jurisdiction ;  a 
jurisdiction  borrowed  from  the  elements  which  I  have  mentioned';  a  jurisdiction  cre- 
ated by  a  eommission  to  be  issued  out  of  chancery,  to  inquire  whether  funds  given 
for  charitable  purposes  had  or  had  not  been  misapplied,  and  to  see  to  their  proper  ap- 
plication ;  but  the  proceedings  of  that  conrniission  were  made  subject  to  appeal  to  the 
Lord  Chancellor,  and  he  might  reverse  or  affirm  what  they  had  done,  or  make  such 
Older  as  he  might  think  fit,  for  reserving  the  controlling  jurisdiction  of  the  court  of 
chancery,  as  it  existed  before  the  passing  of  the  statute ;  and  there  can  be  no  doubt 
that  by  mformation  by  the  Attorney  General  the  same  thing  might  be  done."  Lord 
Chancellor  Sugden  in  the  case  of  Incorporated  Society  v.  Richards,  above  cited, 
says  '*  It  is  impossible  to  read  this  passage  without  being  of  the  opinion  that  Lord 
Redesdale  meant  to  convey,  that  independently  of  and  prior  to  the  statute,  the  court 
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residue  and  remainder  of  my  property  and  effects,  after  and 
subject  to  the  payment  of  my  debts,  funeral  and  testamentary 
and  other  incidental  charges  and  expenses,  unto  my  friends,  the 
Rev.  William  Carus,  Minister  of  Trinity  Church,  Cambridge, 
where  I  have  been  used  to  worship,  and  to  the  Rev.  George 
Spence,  late  assistant  curate  of  the  said  church,  now  vicar  of  St 
Clement's  in  the  said  town,  upon  trust  to  pay,  divide,  or  dispose 
thereof  unto  or  for  the  benefit  or  advancement  of  such  societies, 
subscriptions,  or  purposes,  having  regard  to  the  glory  of  God  in 
the  spiritual  welfare  of  His  creatures,  as  they  shall  in  their  dis- 
cretion see  fit :  and  I  entreat  them  to  undertake  the  office  of  al- 
moners of  my  residue,  and  to  permit  me  to  nominate  them  to  be 
executors  of  this  my  will.    My  motive  in  thus  constituting  these 

had  a  eontroUiug  power  as  to  gifla  to  charitable  meii  and  that  the  statute,  whilst  it  crea- 
ted a  new  machinery,  with  which  to  work,  did  not  giro  a  new  jarisdiction  to  this  court, 
neither  did  it  make  a  new  law.  See  1  Drury  &  Warren,  317, 310.  It  has  been  sap- 
posed  by  some  that  the  doctrine  laid  down  in  the  case  of  The  Baptist  Aaaoeiation  ▼. 
Ward,  1  Wheatoo,  1,  was  overruled  or  at  least  shaken  by  the  case  of  Vidal  r.Cfirar^B 
exr'M,  But  it  will  be  seen  upon  an  examination  of  Mr.  Justice  Story's  opinion  in  the 
latter  case  that  he  notes  the  distinction  between  the  two  cases,  and  that  the  doctrine 
of  the  case  in  4  Wheat.  1,  so  far  as  it  relates  to  the  question  whether  chancery  has  ju- 
risdiction independent  of  the  statute  to  enforce  charities  where  the  objects  are  indefinite 
and  uncertain  is  not  impunged  or  overruled  in  the  case  of  VidiU  v.  Girard^e  exr'e. 
In  the  latter  case  the  court  said  **  it  has  been  decided  by  the  Supreme  Court  of  Penn- 
sylvania, that  the  conservative  principles  of  the  statute  of  Elizabeth  have  been  in 
force  in  Pennsylvania  by  common  usitge  and  constitutional  restriction."  Thus  it  will 
be  perceived  that  the  statute  of  Elizabeth  was  operative  in  Pennsylvania.  In  the 
subsequent  case  of  Wheeler  v.  Hugh  Smith  et  aL,  9  Howard,  55,  the  Supreme  Court 
of  the  United  States  have  held  that  the  statute  of  Elizabeth,  respecting  charitable 
uses  having  been  repealed  in  Virginia,  the  court  of  chaucery  have  no  jurisdiction  to 
decree  charities  where  the  objects  are  indefinite  aud  uncertain :  thus  holding  that  if 
one  of  the  circumstances  or  defects  existed  which  existed  in  the  case  of  4  Wheat.  1,  the 
court  of  chaucery  had  no  jurisdiction.  The  decision  in  the  case  in  9  Howard,  55*  was 
placed  upon  the  grround  that  charitable  trusts,  independent  of  the  statute  after  its  repeal 
rested  upon  the  same  footing  as  other  trust,  and  that  inasmuch  as  it  had  been  settled  by 
numerous  decisions,  that  if  a  trust  be  created  in  a  party,  but  the  terms  by  which  it  was 
created  an  to  vague  and  indefinite,  that  courts  of  equity  caimot  clearly  ascertain  either 
its  objects  or  the  persons  who  are  to  take,  then  the  trust  will  be  held  entirely  to  fail,  and 
the  property  will  fall  into  the  general  funds  of  the  author  of  the  trust  That  a  trust  for 
charitable  uses,  following  within  the  same  category  on  the  ground  of  vagueness  and 
iiidefinitenesB  shared  the  same  fate.  That  in  Virginia  charitable  bequests  stand  upon 
the  same  footing  as  other  truslB,  and  consequently  required  the  same  certainty  as  to 
the  objects  of  the  trust,  and  the  mode  of  its  administration. 
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gentlemen  residuary  legatees  and  executors  springs  from  the  con- 
fidence which  I  have  in  their  judgment  and  faithfulness,  and  the 
conviction  that  they  will  apply  and  dispose  of  the  residue  of  my 
little  property  (the  amount  of  which  is  at  present  involved  in 
uncertainty  and  doubt)  in  a  better  manner  for  the  furtherance 
of  His  honor  from  whom  I  received  it  all  than  I  myself  could, 
did  I  know  its  full  amoimt ;  and  I  pray  God  to  bless  it  to  such 
purposes,  and  to  bless  them  in  the  disposal  of  it." 

The  testatrix  died  in  1843.  The  will  and  a  codicil,  giving 
other  legacies,  were  proved  by  the  executors.  The  plain- 
tiff claimed  as  one  of  the  next  of  kin  of  the  'testatrix,  [*258] 
and  was  also  a  pecuniary  legatee  under  the  will.  The 
suit  was  instituted  for  the  administration  of  the  estate,  and  pay- 
ment of  the  plaintiff*s  legacy ;  and  it  also  prayed  a  declaration, 
that  the  bequest  of  the  residuary  estate  was  void,  and  that  the 
next  of  kin  of  the  testatrix  was  entitled  thereto ;  and  that  it 
might  be  referred  to  the  master  to  inquire  who  were  such  next 
of  kin.    The  Attorney  General  was  made  a  party. 

The  defendants,  the  executors,  admitted  assets  sufficient  to 
pay  the  pecuniary  legacy  to  the  plaintiff. 

Mr.  PrioTj  for  the  plaintiff,  argued  that  the  residuary  bequest 
was  void  as  not  necessarily  charitable,  and  otherwise  too  indefi- 
nite to  be  executed  by  the  court.  The  question  was  not  whether 
the  trustees  might  distribute  the  fund  in  purposes  that  would  be 
strictly  charitable,  within  the  legal  meaning  of  that  word,  with- 
out any  breach  of  trust,  but  whether  they  were  bound  to  apply 
the  fund  to  such  strictly  charitable  purposes :  Morice  v.  Bishop 
of  Durhamj{a)  James  v.  All€n.{b)  If  the  trustee  imder  this  be- 
quest might  devote  the  whole  or  any  part  of  the  trust  fund  to 
objects  not  charitable  within  the  definition  of  this  court,  (9  Yes: 
405, 10  Yes.  641,  3  Mer.  19,)  the  gift  must  fail.  It  was  difficult 
to  deny  that  in  this  case  the  fund  might  be  applied  according  to 
the  trust,  and  yet  not  in  charity ;  it  was  to  be  applied  for  the 
benefit  of  societies,  subscriptions,  or  purposes  at  the  discretion 
of  the  trustees.  What  was  to  govern  their  discretion? — a  "  re- 
gard to  the  glory  of  God  in  the  spiritual  welfare  of  His  crea- 

(«)  9  Vfli.  399,  &  C. ;  10  Vfli.  523.  (b)  3  Mer.  17. 
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tares."  Many  instances  might  be  adduced  in  which  indiTidu* 
als  had  considered  themselves  as  acting  scrupulondy  with 
regard  to  what  the  testatrix  pointed  out,  and  yet  had 
[*259J  arrived  at  'consequences  Uttle  reconcile&Me  with  charity 
in  any  sense.  A  regard  to  the  object  here  referred  to, 
operating  in  one  temper  of  mind,  in  a  former  age,  led  to  the  in- 
fliction of  the  punishment  of  death  for  heresy ;  and  a  like  re- 
gard, in  another  temper,  and  in  modern  times,  manifested  itself 
in  the  formation  of  societies  for  the  propagation  of  heresy.  In 
the  University  of  the  town  amongst  the  clergymen  of  which  the 
testatrix  had  selected  her  trustees,  many  wealthy  individuals  had 
formed  themselves  into  a  society  for  the  purchase  of  advowsons, 
in  order,  as  it  was  said,  to  present  persons  who  were  willing  to 
pledge  themselves  to  calvinistic  or  other  opinions,  forming  no 
part  of  the  confession  of  faith,  or  subscription  of  doctrine,  which 
the  church  required.  Was  it  not  possible  that  the  trustees  in 
this  case  might  consider  the  advancement  of  the  objects  of  that 
society  a  proper  employment  of  the  trust  fund  ?  and  what  was 
there  in  the  language  of  the  will  to  prevent  such  an  application  ? 
Or,  suppose  the  trustees  should  think  it  proper  to  indemnify  a 
clergyman,  who  acting  on  opinions  in  which  they  coincided, 
had  subjected  himself  to  the  penal  jurisdiction  pf  the  ecclesias- 
tical courts ;  or,  again,  suppose  they  should  think  it  within  the 
scope  of  their  trust  to  purchase  a  living  for  some  popular  preach- 
er ;  it  could  scarcely  be  said  that  there  was  anything  to  restrain 
them  from  adopting  any  of  these  modes  of  carrying  the  trust 
into  effect.  The  only  word  in  the  will  which  could  be  consi- 
dered as  intimating  a  more  limited  application  of  the  trust 
fund  was  the  word  "  almoners,"  by  which  the  testatrix  subse- 
quently designated  her  trustees ;  but  it  was  clear,  from  the  con- 
text, that  this  word  was  not  used  in  any  strict  sense,  but  merely 
as  synonymous  with  "  distributors."  The  only  mode  in  which 
the  court  could  deal  with  this  gift,  was,  to  declare  the  defend- 
ants, the  executors,  trustees  for  the  next  of  kin  of  the 
[*260]  testatrix  :  *  Brown  v.  YeaUy{a)  Williams  v.  KershaWy{b) 
EUis  V.  Selhy.(c) 

(«}  7  Vet,  50,  n.  (i)  1  Keen,  23SJ.  (c)  1  MyL  «t  Cr.  990. 
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Mr.  Roli^  for  the  executors,  argued  that  the  words  of  the  will 
exi»el8ly  pointed  to  religious  objects  only :  that  <'  the  benefit  or 
advancement  of  societies,  subscriptions,  or  purposes,"  were  only 
modes  by  which  the  religious  object  was  to  be  promoted  ;  and 
that  any  application  of  the  fund  to  other  than  religious  objects ' 
would  be  a  breach  of  trust  for  which  the  trustees  would  be  ac- 
countable in  this  court  A  religious  purpose  being  strictly  a 
charitable  purpose,  in  the  technical  or  statutory  sense,  {Baker  v. 
Suttony{a))  it  followed  that  the  bequest  in  this  case  must  be  sup- 
ported as  a  charitable  gift :  even  the  word  <<  pious  "had  been 
lield  not  to  enlai^e  the  object  of  a  charitable  legacy  so  as  to  ren« 
der  it  indefinite  and  void,  although  that  term  might  well  be  un- 
derstood to  admit  a  more  extensive  signification,  involving  duties 
unconnected  with  any  religious  system :  Attorney  General  v. 
Biarrick.{b)  If,  therefore,  the  fund  might  be  applied  in  a  man- 
ner of  which  the  religious  tendency  could  be  a  subject  of  ques- 
tion by  different  minds,  yet  there  could  certainly  be  no  applica- 
tion to  purposes  which  were  not  pious ;  and  that  character  was 
sufficient  to  establish  the  trust.  In  truth,  although  the  tes- 
tatrix  had  given  her  trustees  a  large  discretion,  yet  she  had  not 
created  an  indefinite  trust,  or  any  trust  which  the  court  was  not 
competent  to  execute. 

Mr.  Wraf/j  for  the  attorney  general,  also  supported  the 
validity  of  the  gift  in  question,  as  a  charitable  gift :  *At'    [*261] 
iamey  Oeneral  v.  Stepney, {c)  MU/ard  v.  Reynold8,{d) 
Miller  v.  Rowan^fi) 


1844:  Jan.  Mth, — Vice-Chancellor  : — If  this  is  a  bequest 
for  religious  purposes,  I  think  I  am  bound  to  hold  it  a  charity  with- 
in the  decided  cases.  The  cases  referred  to  in  Baker  v.  StU^ 
ian,{d)  and  that  case  itself,  are  sufficient  authorities  on  this  point 

The  two  questions  to  be  considered  are,  first  whether  the  pur- 
pose indicated  by  the  words  "  having  regard  to  the  glory  of  God, 
in  the  spiritual  welfare  of  His  creatures,"  is  a  religious  purpose ; 

(a)  Per  Lord  Langdale,  1  Keen,  933.  (h)  Ambl.  713. 

(e)  10  Vet.  22.  (d)  PhiU.  185. 

{€)  5  CL  &  Fin/lOa  (/ )  1  Keen,  231. 
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and,  secondly,  whether,  admitting  the  purpose  indicated  by  those 
words  to  be  a  religious  purpose,  those  same  words  imperatively 
require  the  application  of  the  whole  fund  to  such  a  purpose,  or 
leave  it  to  the  trustees,  in  the  exercise  of  an  honest  discretion,  to 
apply  either  the  whole  or  any  part  of  the  fund  to  purposes  not 
inconsistent  with  "the  spiritual  welfare  of  God's  creatures," 
though  not  strictly  religious  purposes. 

For  the  purpose  of  answering  the  first  question,  I  think  the 
will  must  be  read  as  if  the  testator  had  directed  the  property  to 
be  applied  in  promoting  '<  the  spiritual  welfare  of  God's  creatures," 
and  I  think  that  a  purpose  so  expressed  would  be  a  religious, 
and  therefore  a  charitable  purpose.  The  word  "  almoners,"  I 
may  observe,  favors  the  argument  upon  the  general  intention. 
It  was  said  that  ways  of  expending  the  property  might  be  sug- 
gested which  might  be  conducive  to  spiritual  welfare,  but  which, 
separately  taken,  would  not,  in  themselves,  be  charitable. 
[*262]  Without  inquiring  whether  *that  proposition  can  be 
maintained,  it  appears  to  me  sufficient  to  say,  that  if,  as 
I  think  the  case  is,  the  end  proposed  by  the  testatrix  is  charita- 
ble, no  expenditure  can  be  lawful  which  is  not  directly  condu- 
cive to  that  end ;  and  the  end  itself  cannot  lose  its  charitable 
character  only  because  parts  of  the  machinery  admissible  for  its 
accomplishment  are  not,  in  themselves,  abstractedly  considered, 
charitable.  Writipg,  for  example,  is  not  grammar ;  but,  if  gram- 
mar cannot  be  so  well  learnt  without  first  learning  to  write,  that 
may  be  taught  in  a  pure  grammar-school,  as  a  step  to  the  learn- 
ing which  is  its  proper  object.  Modem  decisions  have,  in  fact, 
proceeded  upon  that  principle. 

Upon  the  second  point,  I  think  the  words  "  having  regard  to 
the  glory  of  God  in  the  spiritual  welfare  of  His  creatures,"  arc 
restrictive, — even  if  they  are  read  as  merely  directory  to  the  trus- 
tees. But  I  am  not  clear,  that,  in  strict  construction,  the  words 
ought  not  to  be  connected  with  the  immediate  antecedents  '^so- 
cieties, subscriptions,  and  purposes,"  so  as  to  describe  the  socie- 
ties, subscriptions,  and  purposes  indicated  by  the  testatrix.  In 
order  to  make  them  simply  directory,  the  words  <<  as  they"  should 
have  preceded  the  woid  "having."  It  is  not,  however,  neces- 
sary to  rely  on  this  point  of  construction. 
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The  decree  will  be  made  for  the  pa3rment  of  the  legacy.  I  do 
not  dismiss  the  bill  as  to  the  rest  of  the  prayer.  I  simply  direct 
the  pajrment  of  the  legacy,  and  direct  the  costs  of  all  parties  to 
come  out  of  the  estate. 


Taylor  v.  Coates.  [*263] 

1843:  dlit  uid  S9iid  Pecnmber. 

A.t  MiMd  in  fee,  mortgaged  for  a  term  of  yean,  and  afterwaidi  deyiwd  the  mortgageQ 
prembee,  and  died.  The  mortgagee  bronght  his  bill  against  the  devisees,  some  of. 
whom  were  infants,  for  foreclosure  i-^Held,  that  the  defendants,  during  the  infancy 
of  the  devisees,  were  not  entitled  to  a  decretal  order  on  motion,  under  the  stat  7 
Geo.  3,  c.  SO,  s.  3,  or  onder  the  general  jnnadicUon  of  the  oonrt,  to  take  an  account 
cf  what  was  due. 


CoATEs,  being  seised  ia  fee  of  an  estate,  demised  it  to  Taylor 
for  a  term,  on  mortgage ;  and  afterwards  devised  the  estate  to 
the  defendants,  Jemima,  Elizabeth,  and  Henry,  for  their  Uves 
successively,  with  remainder  to  the  defendant  William,  his  heirs 
and  assigns,  and  in  case  of  his  death  before  he  became  entitled 
thereto,  to  the  defendant  John,  his  heirs  and  assigns :  and  he 
appointed  Elizabeth,  and  Henry  and  another,  executors  and 
executrix,  and  died.  Taylor  died,  and  the  bill  was  filed  by  his 
personal  representatives  for  foreclosure.  The  devisees,  William 
and  John,  were  infants,  and  put  in  the  common  infants'  answer, 
submitting  their  rights  to  the  court  The  other  defendants  ad* 
mitted  the  mortgage. 

Mr.  Oreen^  on  behalf  of  the  defendants,  moved  for  a  reference 
to  take  an  account  of  what  was  due  to  the  plaintifiis,  for  principal, 
interest,  and  costs  on  their  mortgage  securities,  stated  in  the  bill ; 
and  that,  upon  payment  thereof,  within  six  months  after  the 
Master  should  have  made  his  report,  the  plainiifls  might  le-coa- 
vey  the  premises ;  and  that,  in  the  meantime,  proceedings  in  the 
suit,  and  also  in  an  action  of  ejectment  brought  by  the  plaintiffs 
against  one  of  the  tenants,  might  be  stayed. 
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The  motion  was  founded,  first,  on  the  statute  7  Geo.  2,  c.  20^ 
8.  2;(a)  secondly,  on  the  general  jurisdiction  of  the  court  to  stay 
proceedings  where  the  defendant  submitted  to  the  plaintiff's  de- 
mand ;  (Praed  r.  HuU,)(fi)  which  had  been  fiequentiy 
[*264]  acted  upon  in  late  cases  ;(c)  *  *and,  lasdy,  upon  the  prin- 
ciple that  the  court  would  interfere  to  protect  the  proper- 
ty of  infants,  in  cases  where  it  would  not  interfere  for  the  benefit 
of  parties  sui  juris.{d) 

Mr.  RomiUy,  and  Mr.  Jeremy^  for  the  plaintiffs,  submitted, 
that  the  defendants,  owing  to  the  inSsmcy  of  the  devisees,  were 
not  in  a  situation  to  give  the  mortgagees  the  benefit  of  the  fore- 
closure on  motion,  in  the  event  of  pajrment  not  being  made ; 
and,  for  the  same  reason,  the  defendants  were  incapable  of  ad- 
mitting the  plaintiffs'  tide,  so  as  to  bind  themselves.  In  such 
circumstances  the  stay  of  proceedings  might  defeat  the  plaintiffs' 
remedy,  at  least  in  this  suit :  Lushingion  v.  Price.{e) 

Mr.  Chreenj  in  reply,  said  that  the  executors  of  the  mortgagor 
were  competent  to  admit,  and  pay  the  amount  of  the  mortgage 
debt ;  and  therefore  they  were  competent  to  make  every  admis- 
sion which  the  mortgagee  had  any  interest  in  requiring.  A  cre- 
ditor could  not  refuse  to  receive  payment  of  his  debt,  from  the 
executor  of  his  debtor,  and  insist  that  his  debt  should  still  re- 
main a  charge  on  the  estate,  on  the  ground  that  there  were  m- 
fants  interested  who  might  afterwards  dispute  the  propriety  of 
the  payment :  Chrane  v.  MttchdL{f)  If,  however,  the  presence 
of  infants  on  the  record  constituted  any  objection  to  the  order 
being  absolutely  made  in  the  first  instance,  it  might  be  referred 
to  the  Master  to  inquire,  whether  the  course  proposed  to  be  taken 
would  be  for  the  benefit  of  the  infants. 


The  Vice-chancellor  said,  that  the  admission  of  the  debt 

{a)  See  Piggin  ▼.  Ckeethmn,  3  Haro,  8a  (h)  1  Sim.  &.  St  33L 

(e)  See  2  Hare,  561, 11.(6.)  {d)  See  1  Hare,  609,  a.  («.) 

(0  9  Sim.  651.  (/}  10  Sim.  484. 
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was  not  the  difficulty;  the  question  was,  whether 
'the  court,  in  the  absence  of  all  proof,  on  the  admission  [*265] 
only,  as  against  infants,  should  place  the  plaintiffs  in  a 
position  to  foreclose  the  infants'  estate.  He  thought  this  should 
not  be  done.  All  that  the  Vice-chancellor  meant  to  decide  in 
Grane  v.  Mitchell  was,  that,  as  the  administrator  had  power  to 
deal  with  or  dispose  of  the  leasehold  premises,  which  were  the 
subject  of  the  mortgage,  in  the  absence  of  the  cestuis  que  trusty 
the  circumstance  that  the  cestuis  que  trust  were  parties  to  the 
suit  did  not  deprive  the  administrator  of  his  control  over  the  pro- 
perty ;  and  therefore  the  court  might  act  upon  the  offer  of  the 
administrator  to  pay  the  debt,  and  direct  the  assignment  there- 
upon to  be  made  to  him.  A  reference  to  the  Master  in  this  case 
would  not  bind  the  infants  so  as  to  be  a  foundation  for  foreclo- 
sure. 

Motion  refused  with  costs. 


Westcott  v.  Culliford. 

1844:  15th,  16th,  17th,  and  20th  Ja&naiy. 

A  teitator  deviaed  his  freehold  estate  to  hie  widow,  charged  with  a  legacy  to  another, 
and  alw  bequeathed  to  his  widow  his  penonal  estate.  The  widow,  by  her  will,  gare 
a  leaaehoid  estate,  part  of  the  same  property,  (enoneoosly  describing  it  as  freehold,) 
to  A.,  subject,  in  conjunction  with  tho  freehold  premises,  to  the  legacy ;  and  she 
derised  the  freehold  premises  to  B.,  subject,  with  the  premises  devised  to  A.,  to  the 
payment  of  the  same  legacy : — Held,  that  the  fact  of  the  testatrix  having  given  the 
estates  to  A.  and  B.  respectively,  in  the  mistaken  supposition  that  both  estates  were, 
under  the  will  of  the  original  testator,  subject  to  the  legacy,  but  which  he  had 
chaiged  on  the  freehold  only,  was  no  ground  for  exonerating  the  estate  bequeathed 
to  A,  for  there  was  no  reason  to  presume  that  the  testatrix  would  have  apportioned 
her  bounty  differently  if  the  mistake  had  not  occurred. 

Cases  in  which  costs  may  be  given  to  a  plaintiff,  out  of  an  estate,  notwithstanding  the 
disniiiBalofthebin. 

George  Westcott,  by  his  will,  dated  in  1820,  devised  and 
bequeathed  a  freehold  close,  called  Marsh-land,  and  all  other  his 
freehold  estate^  and  all  his  personal  estate,  to  his  wife  Betty,  for 
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her  life  ;*and  after  her  decease,  he  devised  Marsh-land, 
[*266]    and  all  other  his  'freehold  estate,  to  trustees  and  their 

heirs  in  trust  for  his  daughter  Elizabeth,  and  her  issue ; 
and  in  case  his  daughter  should  die  in  the  lifetime  of  his  wife, 
without  leaving  any  child,  the  testator  directed  that  his  trustees 
should  stand  seised  of  all  his  said  freehold  estate,  in  trust  for  his 
wife,  her  heirs  and  assigns,  subject  to  a  legacy  of  600/.,  which  the 
testator  thereby  bequeathed  to  Thomas  Allen,  and  directed  to  be 
paid  out  of  his  said  freehold  estate. 

The  testator  died  in  1821,  and  his  will  was  proved  by  Betty, 
the  widow,  his  executrix.  Elizabeth,  the  daughter,  died  in  1825, 
unmarried,  leaving  the  widow  surviving. 

Betty,  the  widow,  by  her  will,  dated  in  1839,  after  giving 
some  legacies,  proceeded  as  follows : — "  I  give  and  devise  unto 
John  Wcstcott,  of  [&c.,]  all  that  my  freehold  tenements,  lands, 
and  hereditaments,  called  Beer's-bam,  situate  [&c.,]  to  hold  the 
same  unto  the  said  John  Westcott,  his  heirs  and  assigns  for  ever, 
subject,  nevertheless,  in  conjunction  with  my  freehold  piece  of 
Marsh-land,  hereafter  devised  to  Robert  Culliford,  his  heirs  and 
assigns,  to  the  payment  of  the  sum  of  600/.,  after  my  decease, 
given  and  bequeathed  to  my  nephew  Thomas  Allen,  by  the 
last  will  and  testament  of  my  late  husband  George  Westcott,  de- 
ceased." The  testatrix  then  gave  and  devised  unto  John  West- 
cott, certain  other  premises,  and  bequeathed  to  him  her  house- 
hold goods  and  furniture,  with  certain  exceptions ;  and  express- 
ed her  wish,  that  the  said  several  hereditaments  and  premises, 
goods  and  furniture,  should  remain  in  the  Westcott  family,  and 
not  at  any  time  thereafter  be  sold  or  disposed  of.  The  testatrix 
then  added  : — "  I  give  and  devise  unto  my  friend  Robert  Culli- 
ford, of  [&c.,]  all  that  my  close  of  Marsh-land,  called  the  Sixteen 

Acres,  situate  [&c.j]  to  hold  the  said  last-mentioned  he- 
[*267J    reditaments  unto  the  said  Robert  *Culliford,  his  heirs  and 

assigns  for  ever,  subject  nevertheless  to  the  payment  of 
the  said  sum  of  600/.  unto  the  said  Thomas  Allen,  in  conjunc- 
tion with  the  aforesaid  hereditaments  called  Beer's-bam,  herein- 
before given  and  devised  unto  the  said  John  Westcott,  his  heirs 
and  assigns."  And  the  testatrix  devised  and  bequeathed  all  the 
rest,  residue,  and  remainder  of  her  messuages,  lands,  tenements, 
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and  hereditaments,  and  personal  estate,  unto  the  said  Robert 
Culliford,  his  heirs,  executors,  administrators  and  assigns,  sub- 
ject to  her  debts  and  funeral  and  testamentary  expenses,  and 
certain  legacies  thereinbefore  given ;  and  she  appointed  Robert 
Culliford  her  sole  executor. 

The  property  described  in  the  foregoing  will  as  the  freehold 
tenement  called  "  Beer's-barn,''  had,  as  well  as  the  "  Marsh-land," 
been  acquired  by  the  testatrix  under  the  said  will  of  her  hus- 
band. Beer's-bam  was  not,  in  fact,  of  freehold  tenure,  but  was 
held  for  the  residue  of  a  term  of  2000  years.  The  freehold  pro- 
perty only  was  charged  by  the  will  of  George  Westcott  with 
Allen's  legacy. 

Betty  Westcott  died  in  January,  1841.  Robert  Culliford,  as 
her  executor,  came  to  the  possession  of  the  title-deeds  of  the 
whole  property.  A  meeting  of  the  persons  interested  in  the  es- 
tate took  place ;  and  Allen  agreed  to  accept  600/.  for  principal 
and  interest  of  his  legacy,  of  which  John  Westcott  (believing 
Beer's-bam  to  be  freehold)  agreed  to  pay  200/.,  and  Robert  Cul- 
liford agreed  to  pay  the  other  400/.  An  agreement  to  this  effect 
was  made  in  writing,  dated  the  17th  of  April,  1841 ;  and  John 
Westcott  paid  the  200/.  to  Allen. 

John  Westcott,  afterwards  discovering  that  Beer's-bam,  his 
part  of  the  testatrix's  estate,  was  leasehold,  and  therefore 
•not  liable  under  George  Westcott's  will  to  bear  any  part  [•268] 
of  Allen's  legacy,  filed  his  bill  against  Robert  Culliford, 
charging  that  the  tenure  of  the  property  was  known  to  the  de- 
fendant when  he  made  the  agreement  of  the  17th  of  April,  1841. 
and  praying  that  it  might  be  declared  fraudulent  and  vf  id*  as 
between  the  plaintiff  and  Culliford,  and,  as  between  them,  set 
aside  ;  and  that  the  plaintiff  might  be  reimbursed,  the  said  sum 
of  200/.,  paid  by  him  in  pursuance  of  the  agreement,  or  that  the 
same  might  be  charged,  by  way  of  mortgage,  exclusively  upoif 
Marsh-land.  * 


Mr.  RomUly  and  Mr.  Kinglakcj  for  the  plaintiff. 
The  testatrix  has  by  her  will  given  Beer's  bam  to  the  plain- 
tiff, and  Marsh-land  to  the  defendant,  subject  only  to  the  legacy 
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charged  thereupon  by  the  will  of  her  husband.  It  is  clear,  from 
misdescribing  Beer's-bam  as  freehold,  that  the  testatrix  believed 
that  part  of  the  property  to  have  been  already  chained  with  the 
legacy  under  the  will  of  the  original  testator ;  and  that  she  had 
no  intention  to  create  a  new  chaise :  the  necessary  result,  there- 
fore, is,  that  the  plaintiff  and  defendant  must  take  the  portions 
of  the  estate  respectively  devised  to  them,  subject  to  the  charges 
created  by  the  original  testator,  and  no  other.  It  follows  that 
Allen's  legacy  must  be  paid  wholly  out  of  Marsh-land  devised  to 
the  defendant.  The  rights  of  the  parties  under  the  will  of  the 
testatrix  are  not  affected  by  that  which  is  merely  an  erroneous 
recital :  Adams  v.  Adams.{a) 

Mr.  Roupdl  and  Mr.  FMett^  for  the  defendant. 

The  testatrix  truly  might  have  thought  that  Beei's-bam 
[*269]  *was  freehold,  and  therefore  was  charged  with  Allen's 
legacy ;  but,  supposing  that  she  had  been  informed  of 
her  mistake  immediately  after  she  had  made  her  will,  it  by  no 
means  follows  that  she  would  have  altered  her  will,  or  have 
given  the  plaintiff  more,  or  the  defendant  less.  The  testatrix 
measured  her  bounty  to  each  upon  the  supposition  that  each 
should  bear  his  share  of  the  charge :  if  she  had  been  told  that 
such  would  not  be  the  effect  of  her  will,  the  defendant  may  as- 
sume that  she  would  have  expressed  more  distinctly  that  such 
was  her  intention ;  or,  if  not,  how  is  the  plaintiff  entitled  to  as- 
sume that  she  would  then  have  expressed  a  contrary  intention? 
The  will  under  which  both  parties  claim  must  be  taken  as  it 
standi  the  claim  of  the  plaintiff  to  have  his  part  of  the  estate 
exonerated  rests  upon  a  mere  hypothesis  without  foundation. 

The  cases  cited  in  Adams  v.  Adam^  were  all  referred  to :  also 
'Walton  V.  Hancockj{b)  Serle  v.  St.  Eht/,{c)  Bickham  v.  Crutt- 
ioell,{d)  Tait  v.  Lord  Northwick,{e)  Watson  v.  Brickwoodjif) 
Wythe  V.  HennikerJIjg)  Duke  of  Ancaster  v.  Mayer,{h)  Rcbm- 

(a)  1  Hare,  537.  (5)  9  Atk.  430.  {c)  3  P.  Wm.  386. 

\d)  3  Myl  &  Cr.  763.         (e)  4  Vm  816.  (/)  9  Ves.  447. 

{g)  3  Myl.  6l  K.  635.  (A)  1  Bro.  C.  C.  454. 
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son  V.  Bransbjf,{a)  BootU  v.  Blund€U^{h)  Aldrich  v.  Cooper.{c) 
It  is  uot  necessary  to  state  the  arguments,  or  cases  cited,  on  the 
question  of  setting  aside  the  agreement 


The  y ice-Chancellor  : — I  have  considered  this  case  with 
much  anxiety  since  the  argument,  and  believe  that  satis- 
factory reasons  might  *be  stated  for  a  decision  in  favor    [*270] 
of  either  the  plaintiff  or  the  defendant. 

The  principal  question  in  the  cause  depends  upon  the  con- 
struction of  the  will  of  Betty  Westcott.  During  the  argument, 
I  suggested  different  ways  in  which  the  language  of  that  will 
might  be  paraphrased  for  the  purpose  of  trying  the  consequences, 
in  point  of  construction,  of  the  mistake,  as  to  Beer's-bam,  under 
which  it  is  contended  her  will  was  made.  But  I  think  the  safe 
way  of  reasoning  upon  the  will  is  that  which  I  am  about  to 
state.  Upon  the  face  of  the  will  alone,  the  meaning  of  the  tes- 
tatrix is  free  from  doubt  or  ambiguity.  By  her  declared  inten- 
tion, John  Westcott  is  to  take  Beer's-bam,  subject,  in  conjunction 
with  Marsh-land,  to  a  legacy  of  600/.,  given  to  Thomas  Allen 
by  the  will  of  George  Westcott ;  and  is  also  to  take  other  free- 
hold property,  and  certain  specific  chattels,  the  whole  of  which 
{NToperty  is  to  remain  in  the  family  of  Westcott.  The  defendant 
CuUiford,  by  the  like  intention,  is  to  take  Marshland,  subject,  in 
conjunction,  with  Beer's-bam,  to  the  same  legacy.  The  defen- 
dant Culliford  is  also  residuary  legatee  and  executor. 

Upon  this  will  I  observe,  in  passing,  that  I  am  bound  to  attri- 
bute to  the  testatrix  a  definite  and  deliberate  intention  to  benefit 
the  plaintiff  and  defendant  respectively,  her  two  specific  devisees, 
in  some  ascertained  proportions ;  and  that  such  amount  has  been 
calculated  upon  the  assumption  that  Beer's-bam,  as  well  as 
Marsh-land,  is  to  bear  some  proportion  of  the  charge  of  600/.  I 
do  not  refer  to  this  as  being  conclusive  upon  the  question  which 
has  been  argued,  but  for  the  purpose  of  enforcing  the  obligation 
I  am  under,  to  try  with  strictness  an  argument  which,  if  suc- 
cessful, will  disturb  the  rateable  disposition  of  the  testatrix's 
property  made  by  her  between  the  two  specific  devisees. 

(a)  6  Madd.  34a  (i)  1  Mer.  193.  (0  8  Yes.  393, 397. 
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[*271]  *The  argument  in  the  plaintiff's  favor  on  the  ques- 
tion of  construction  has  arisen  from  the  mis-statement 
in  the  will  that  Beer's-bam  was  freehold,  whereas  in  fact  it  was 
of  leasehold  tenure.  The  plaintiff  has  argued  that  Betty  West- 
cott must  be  taken  to  have  known  the  title  to  the  property  she 
disposed  of  by  her  will ;  that  her  statement,  that  Beer's  bam  was 
freehold,  was  equivalent  to  a  statement  that  it  was  subject  to  the 
legacy  of  600/.,  by  a  title  paramount  to  her  will ;  and  that  she 
could  not  have  intended  herself  to  charge  Beer's-bam  with  a 
legacy  with  which,  from  the  very  terms  of  her  will,  she  must 
have  supposed  it  to  be  already  charged.  The  conclusion  drawn 
from  these  premises  was,  that  Betty  had  not  by  her  will  charged 
Beer's-bam  with  the  legacy  of  600Z.,  but  had  only  spoken  of  it 
as  being  already  subject  to  that  charge ;  and  that  such  an 
erroneous  recital  respecting  the  state  of  the  property  would  not 
have  the  effect  of  creating  a  charge  in  the  absence  of  any  inten- 
tion expressed  in  the  will  to  create  it.  The  case  of  Adams  v. 
Adams  was  referred  to  on  this  point ;  and  it  was  contended, 
that,  inasmuch  as  Beer's-bam  was  not  charged  with  the  legacy 
by  the  will  of  Betty  Westcott,  the  plaintiff  was  entitled  to  take 
it  discharged  therefrom. 

If  the  will  had  contained  the  clauses  respecting  Beer's-bam 
and  the  other  gifts  to  the  plaintiff,  and  the  Marsh-land  estate  had 
been  left  to  descend  to  the  heir  of  Betty,  or  had  been  given  under 
a  general  residuary  clause  without  mentioning  the  legacy,  I 
should  have  felt  strongly  pressed  with  the  plaintiff's  argument 
But  if,  on  the  other  hand,  the  will  had  contained  the  clauses  re- 
specting the  Marsh-land,  and  the  other  gifts  to  the  defendant, 
and  Beer's-bam  had  been  simply  devised  as  a  freehold  estate  to 
the  plaintiff,  I  should  have  had  little,  if  any,  hesitation 
[•272]  in  refusing  the  relief  which  is  'sought  by  this  bill ;  al- 
though in  that  case  the  erroneous  application  of  the 
word  "  freehold"  to  Beer's-bam  would  have  let  in  the  whole 
argument  which  has  been  urged  on  the  part  of  the  plaintiff.  I 
should  in  that  case  have  reasoned,  as  the  court  did  in  the  cases 
of  Tilly  V.  Colyer{a)  and  Smith  v.  MaMand,{b)  that  the  inten- 

(a)  3  Keb.  589.  (6)  1  Ves.  jun.  363. 
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tion  of  the  testatrix  to  benefit  each  of  two  individuals  was  mani- 
fest upon  the  face  of  her  will ;  that  the  amount  in  value  and  the 
precise  manner  to  and  in  which  each  was  to  be  benefited  was 
unequivocally  declared  in  the  will  in  the  clauses  relating  to 
Marsh-land,  and  in  the  other  gifts  to  the  defendant ;  that  there 
was  no  rational  ground  for  supposing  the  bounty  intended  for 
either  legatee  was  dependent  upon  or  afiected  by  the  mistake 
into  which  the  testatrix  appeared  to  have  fallen ;  that  the  court 
could  not  speculate  upon  the  alterations  (if  any)  which  she  would 
have  made  in  her  will,  if  her  attention  had  been  called  to  the 
fact  that  Beer's-bam  was  not  of  freehold,  but  of  leasehold 
tenure  ;(a)  and  that  the  court  would  therefore  act  upon  the  very 
words  of  the  will,  in  the  moral  certainty  that  in  so  doing  it  was 
giving  effect  to  the  real  as  well  as  the  declared  intention  of  the 
testatrix,  to  divide  the  property  between  the  specific  devisees  ac- 
cording to  what  she  supposed  to  be  the  situation  of  that  property. 
The  case,  as  it  stands,  is  not  that  which  either  of  the  above 
hypothesis  supposes ;  and  the  observations  I  have  made  upon 
the  last  hypothesis  are,  therefore,  much  weakened  in  their  appli- 
cation to  the  actual  case:  for  if  the  plaintiff's  reasoning  be  right 
upon  the  clauses  relating  to  Beer's-bam  and  the  other  gifts  to 
the  plaintiff,  it  is  difficult  to  reject  the  argument  that  the  con- 
struction to  be  put  upon  the  other  parts  of  the  will,  re- 
lating to  *Marsh-land  and  the  gifts  to  the  defendant,     [*273] 
must  not  be  affected  by  the  construction  put  upon  the  for- 
mer clauses  of  the  will.    I  do  not.  however,  think  that  the  circum- 
stance last  noticed  displaces,  however  it  may  weaken,  the  force 
of  the  observations  I  have  previously  made.     The  clauses  re- 
lating to  the  Marsh-land  unequivocally  declare  an  intention, 
(proceeding  doubtless  from  mistake,)  that  Beer's-bam  is,  in  favor 
of  Marsh-land,  to  be  treated  as  originally  charged,  in  conjunction 
with  Marsh-land,  with  the  legacy  ;  the  intention  of  the  testatrix 
so  to  determine  the  amount  and  character  of  the  benefits  con- 
ferred by  herself  on  her  two  specific  devisees  is  placed  beyond 
the  reach  of  argument,  and  the  declaration  respecting  Marsh- 
land is  the  key  to  her  real  intention. 

(a)  S«e  Allan  v.  M'Phermm,  5  Beav.  469 ;  1  PhilL  133,  S.  C. 
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It  is  in  this  stage  of  the  argument  that  I  call  in  aid  the  obser- 
vations I  made  at  the  outset  as  to  the  consequences  of  my  ac* 
ceding  to  the  plaintiff's  argument  founded  on  that  clause.  In 
deciding  this  case  in  the  defendant's  favor,  I  do  not  in  the  slight- 
est degree  impugn  the  decision  in  Adams  v.  Adasns,  or  the  cases 
upon  which  I  founded  that  decision.  In  that  case,  I  refused 
relief  to  the  widow,  because  I  could  not  find  in  the  will  any  ex- 
pression of  intention  to  confer  any  benefit  upon  her  by  the  will 
itself.  I  decide  this  case  in  the  defendant's  favor  upon,  the  ex- 
press ground  that  I  do  find  the  intention  of  the  testatrix  une- 
quivocally declared  in  that  part  of  her  will  which  relates  to 
Marsh-land,  and  that  there  is  no  rational  ground  for  believing 
that  her  intention,  as  between  the  plaintiff  and  defendant,  could 
have  been  influenced  by  the  mistake  imputed  to  her.  I  thmk 
effect  must  be  given  to  the  will  of  Betty  Westcott,  as  if  the  charge 
upon  Beer's-barn  had  been  actually  found  in  the  will  of  Geoi^, 

which  her  will  supposes  it  to  have  been. 
*274]        *The  bill  must  be  dismissed,  but  without  costs.      If 

the  agreement  of  the  17th  of  April  had  not  been  made, 
and  the  bill  had  been  so  framed  as  to  admit  of  my  doing  it,  the 
costs  of  the  suit  would  have  come  out  of  the  estate.  I  should, 
perhaps,  even  before  the  agreement  have  found  it  impossible,  ac- 
cording to  the  case,  to  give  the  plaintiff  the  costs  of  the  bill  dis- 
missed ;  but,  certainly,  the  circumstances  attending  the  execu- 
tion of  that  agreement  are  such  as  to  deprive  the  defendant  of 
all  pretence  for  asking  me  to  alter  the  right  of  the  plaintiff  by 
reason  of  that  agreement  having  been  executed. 


At  the  request  of  the  coimsel  for  the  plaintiff,  suggesting  that 
the  will  of  the  testatrix  had  created  the  difficulty,  the  cause 
was  allowed  to  be  mentioned  again  on  the  point  of  costs, — ^his 
Honor  observing  that  it  was  a  case  in  which  costs  ought  to 
be  given  out  of  the  estate,  if  any  authority  could  be  found 
for  it. 


February  15th. — Mr.  RomiUy  mentioned  Lynn  v.  BeaverJIfi) 
Ashe  V.  Berry,{b)  Thamason  v.  MoseSf(c)  and  observed,  that  di- 

(«)  T  &  B.  69.  (6;  3  M oU.  97.  (e)  5  Bmy.  77. 
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reeling  the  costs  to  be  paid  out  of  the  assets  of  the  testatrix 
would  not  be  inconsistent  with  a  declaration  of  the  true  con- 
struction of  the  wilL 


The  Vice-chancellor  said  that  it  appeared  to  him  the  costs 
could  not  be  given  in  this  case.  The  court  was  not  administer- 
ing any  fund,  and,  if  the  costs  were  given,  it  must  be  by  a  de- 
cree personally  against  the  party;  it  did  not  appear 
that  there  was  any  precedent  'for  that  course.  The  ju-  [^5] 
risdiction  of  the  court  to  give  the  plaintiff  his  costs  when 
the  bill  was  dismissed  had  been  doubted.(a)  Lord  Langdale,  in 
J%amasan  v.  Moses^  thought  that  the  court  had  jurisdiction  to 
give  costs,  notwithstanding  the  dismissal  of  the  bill,  where  it  had 
a  fund  to  administer,  and  the  case  was  one  in  which  the  opinion 
of  the  coiut  on  the  question  in  the  cause  was  necessary  to  be 
taken  before  the  executors  could  properly  administer  the  estate. 
He  had  been  informed  by  Lord  Langdale,  that  Sir  Jolm  Leach 
bad  laid  down  that  principle,  and  the  rule,  if  cautiously  applied,, 
seemed  right  It  was,  however,  a  rule  to  be  applied  with  cau- 
tion ;  for,  in  cases  where  executors  could  not  safely  administer 
the  fund  without  the  declaration  of  the  court,  a  number  of  bills 
might  be  filed  by  different  legatees,  requiring  the  decision  of  the 
court  as  to  the  validity  of  their  several  claims ;  and  if,  although 
their  claims  should  be  disallowed,  they  were  all  to  be  paid  their 
coats  of  the  different  suits,  it  might  lead  to  injurious  conse- 
quences. In  Thamasmi  v.  Moses  there  was  only  one  question 
for  the  determination  of  the  court ;  and  the  estate  could  not 
therefore  be  prejudiced  by  that  mode  of  disposing  of  it.  The 
piesent  case,  moreover,  was  the  case  of  a  legal  devise ;  the  de- 
visee might  have  taken  possession,  and  left  the  legatee  to  asseit 
his  claim  as  he  could ;  and  the  bill  was  filed  in  this  court  to  set 
aside  the  agreement,  on  the  ground  of  fraud. 

Bill  dismissed  without  costs. 

(ff)  See  Cranek  ▼.  Bri§9ei,  5  Vw.  398 ;  WykJUtm  t.  WyJkAam,  18  Vea  433 :  Lew- 
if  T.  Loxkam,  3  Mer.  430 ;  Springfield  ▼.  OlUtt,  Id.,  a. ;  Broughton  t.  Ltukmeert 
citod  1  Y.  dt  C.  C.  C.  11 ;  Md  Hay  t.  Bowen,  5  Beat.  615. 
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[*276]  'Humphries  v.  Horne. 

1843 :  December  18.    1844 :  Jannaiy  20, 33. 

A  porehaeer,  eomplaining  that  hie  convey  anoe  did  not  compriee  the  whole  of  the  pro- 
perty which  he  had  contracted  for,  filed  hie  bill  for  a  oonyeymioe  of  the  remaioderp 
and  obtained  an  iojnnction  reetraining  the  yendor  from  suing  him  for  the  purchase- 
money,  part  of  which  was  afterwards  ordered  to  be  paid  into  court  to  abide  the 
event  of  the  suit.  The  bill  was  dismissed : — Held,  that  the  vendor  was  entitled  to 
the  reeidue  of  the  purchase-money,  and  the  interest  upon  it,  to  the  time  of  pay- 
ment, although  the  purchase-money  m  conrt  had  not  been  hkl  oat»  and  no  inleiert 
therefore  had  accraed  thereon. 

Evidence  on  which  the  court  might  decree  the  specific  performance  of  an  alleged 
agreement,  according  to  one  construction  of  a  writing  which  was  of  doubtful  mean- 
ing, where  a  conveyance,  according  to  a  different  construction,  had  been  executed 
by  the  vendor,  and  accepted  by  the  purchaser. 

The  defendant  was  a  devisee  in  trust  for  sale  of  certain  par^ 
eels  of  land,  and  of  the  great  tithes  payable  in  respect  of  some 
of  those  parcels.  In  advertising  the  lands  for  sale  by  auction, 
some  of  the  parcels,  including  Lot  9,  were  described  in  the  pub* 
lie  announcement  and  conditions  of  sale,  as  free  from  great  tithes. 
Lot  9  was  not  sold  at  the  sale,  and  tlie  plaintiff  afterwards  enter- 
ed into  a  contract  in  writing  for  the  purchase  of  it :  the  contract 
referred  to  the  conditions  of  sale,  but  did  not  mention  the  tithes. 
The  conveyance  of  the  land  specified  in  the  contract  was  pre- 
pared by  the  plaintiff's  solicitor  and  executed.  The  plaintiff's 
solicitor  afterwards  discovered,  that,  in  the  conveyances  of  the 
parcels  of  the  land  to  other  purchasers,  the  tithes  were  included ; 
and  the  plaintiff  thereupon  called  for  a  conveyance  of  the  tithes 
on  Lot  9.  This  being  refused,  the  plaintiff  filed  his  bill  for  spe- 
cific performance  ;  upon  which  he  obtained  the  common  injunc- 
tion, restraining  the  defendant  from  suing  out  execution  upon  a 
judgment  he  had  recovered  for  the  purchase-money,  amounting 
to  1339/.,  and  costs.  On  putting  in  his  answer,  the  defendant 
moved  to  dissolve  the  injunction ;  and  an  ord^r  was  then  made 
that  the  plaintiff  should  pay  1000/.  and  interest  to  the  defendant, 
and  the  remainder  of  the  purchase-money  and  interest  into 
court,  and  that  the  latter  should  be  invested, — the  injunction, 
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upon  such  payments,  to  be  continued.    The  plaintiff,  accord- 
ingly, paid  1036^  lis.  to  the  defendant,  and  337^  2s.  Into  court. 

On  the  hearing  of  the  cause,  Mr.  Kenyan  Parker  and  Mr. 
Oiasse  having  been  heard  for  the  plaintiff,  and  Mr.  Teed  and 
Mr.  Faber  for  the  defendant, 

•1843:  Dec  18M.— The  Vice-Chancellor  stated    [•277] 
the  points  in  the  cause,  and  the  principles  of  law  appli- 
cable to  them,  in  the  following  words : — 

The  plaintiff  says,  that,  according  to  the  truth  of  the  case^ 
the  tithes  were  contracted  for,  and  were  intended  to  have  beea 
included  in  the  contract :  he  insists,  moreover,  that  they  are 
constructively  so  included.  The  defendant,  on  the  other  hand, 
insists  that  the  tithes  are  not  upon  any  construction  included  ia 
the  contract ;  or,  if  they  are,  that  they  are  improperly  so  in- 
cluded. 

The  purchaser,  immediately  after  the  agre^nent,  and  before 
the  conveyance,  is  entitled  to  have  everthing  which  the  agree- 
ment, strictly  interpreted,  gi^es  him.  And  if  a  conveyance  be 
executed  for  the  purpose  of  giving  effect  to  and  executing  the 
agreement,  and  that  conveyance,  by  fraud,  accident,  or  mistake, 
.should  give  the  purchaser  less  than  the  agreement  entitled  to,  him  I 
have  no  doubt  that  he  may  effectually  call  upon  this  court  to 
rectify  the  defective  conveyance,  and  give  him  all  that  the 
agreement  comprehended.  Again,  if  the  writing  which  purports 
to  be  the  agreement  of  the  parties  is  so  expressed  as  to  give  the 
purchaser  more  than  the  actual  agreement  between  the  parties 
would  entitle  him  to,  it  is  perfectly  clear  that  the  vendor  may 
show  what  the  real  agreement  was,  by  way  of  defence  to  a  bill 
by  the  purchaser  seeking  the  specific  performance  of  the  subject 
of  the  inaccurately-expressed  writing :  Marquis  Townshend  v. 
Stangroam^a)  Clowes  v.  Higginson,{b)  It  must  be  admitted 
that  the  defendant  who  sets  up  such  a  defence  imdertakes  a  task 
of  difficulty ;  but  that  difficulty  is  diminished  where  the  mean- 
4^g  of  the  writing  is  itself  in  any  respect  doubtful ;  and  it  i^ 

(«)  6  Vm.338.  (&)  1  V.  &  B.  531 


281;  GASES  IN  C5HANCERY. 


1844— Philips  V.  Philifw. 


[•281]  •Philips  v.  Philips. 

1844:  January,  19ih,  30th,  and  36th;  May  6th,  and  33nL 

The  tfstator  gaye  the  residue  of  his  estate  to  trustees,  upon  trust,  to  divide  the  same 
amongst  the  several  persons  who  were  his  creditors  at  the  time  he  executed  a  cer- 
tain conveyance  for  their  benefit,  their  exeentors  and  adnunSstratan ;  snch  pay- 
ment and  provision  to  be  made  to  and  amongst  such  penons  respectively,  their  re- 
spective executors  or  administrators,  rateaUy  and  in  proportion  to  the  quantum  or 
amount  of  the  original  debt  or  debts  due  from  him  to  such  person  or  penous  re-' 
spectively :  and  if  any  penon  or  persons  claiming  under  such  bequest  should  not 
give  notice  of  such  claim  to  the  trustees  within  two  years  of  the  testator's  decease, 
such  aliare  or  ahares  of  the  residue  to  go  to  certain  roeiduary  legatees  i-^HM^  that 
the  residue  was  to  be  divided  into  parts  corresponding  in  number  and  proportion 
with  the  original  debts. 

That  the  shares  attributed  to  the  debts  of  creditors  who  died  in  the  lifetime  of  the  tes- 
tator did  not  lapse  by  their  death. 

Tliat  the  surnving  partnen  were  the  penons  to  receive  and  give  reoeipls  for  the  diara 
of  the  residue  attributed  to  a  joint  debt,  and  that  it  was  not  necessary,  before  carry- 
ing over  the  shares  in  this  suit,  to  inquire  into  the  state  of  the  accounts  as  between 
the  surviving  and  the  representatives  of  the  deceased  partners. 

That  a  claim  made  by  the  representatives  of  a  partner  beneficially  interested  in  a 
joint  debt  was  a  sufficient  claim,  although  such  partner  was  not  the  last  swivor 
of  the  partners  in  the  firm  to  which  the  debt  was  owing. 

That  the  share  of  the  residue  attributed  to  a  debt,  in  respect  of  which  no  claim  was 
made,  belonged  to  the  residuary  legatees. 

That  the  amount  of  the  residue,  whether  as  exceeding  or  falling  short  of  the  amount 
of  the  unpaid  debts,  did  not  afiect  the  construction  of  the  will. 

SemXU^  that  the  trust  must  be  considered  as  proceeding  upon  a  mixed  principle  of 
bounty  and  obligation ;  and  that  the  will  must  be  read  as,  to  some  extent,  directing 
payment  of  debts. 

Qu<Bret  as  to  the  constraction  of  such  a  bequest,  if  the  debti  had  all  been  paid  in  full 
before  the  date  of  the  will. 

Diffisrent  construction  of  a  bequest  to  persons  who  had  been  ciedifcon,  but  had  bean 
paid  in  full,  where  the  payment  had  been  made  before,  and  where  after,  the  date  of 
the  wilL 

If  crediton  who  were  paid  their  debti  in  full,  before  the  date  of  the  will,  were  on  that 
ground  excluded,  the  shares  of  the  residue  otherwise  attributable  to  their  debts 
would  go  to  the  other  creditors,  and  not  to  the  residuary  legatees. 

The  legal  e^t  of  acknowledging  a  debt  bomd  by  1  the  Statute  of  LimilatioBs  is  ibfi 
of  a  promiM  to  pay  the  old  debt,  which  promise  the  law  implies  from  the  acknow- 
ledgment, and  for  which  the  old  debt  is  a  consideration  in  law  ;  but,  if  the  promise 
is  limited  to  payment  of  the  old  debt  in  a  certain  time,  or  in  a  particular  manner, 
or  out  of  a  specific  fond,  the  creditor  can  claim  nothing  more  than  the  promise  gives 
him,  for  the  old  debt  is  revived  no  further  than  as  a  consideration  for  the  new  pro- 
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After  tevenl  nlefeiieef  to  the  Master,  and  after  the  eanae  had  been  aigned  and 
judgment  given  on  liirther  diiecUtaia,  the  court  refused  to  stay  the  distribution  of 
the  fond,  and  direct  a  farther  reference  with  respect  to  a  new  case  as  against  cer- 
tain creditonh  which  case  it  did  not  appear  that  the  parties  might  not  have  pre- 
▼iousiy  brought  forward}  and  which  was  not  proved  by  the  evidence  adduced. 

Whether  the  right  of  a  creditor  to  a  ahare  of  the  residue  would  not  be  sustainedi  if 
the  principal  of  his  debt  had  been  paid,  but  he  had  not  received  interest  upon  the 
debt  for  the  time  that  the  payment  was  delayed — quart  ? 

Nathaniel  Philips,  by  his  will,  dated  in  March,  18^  dis* 
posed  of  the  residue  of  his  estate  as  follows : — I  give  and  be« 
queath  all  my  personal  estate  whatsoever,  not  hereinbefore 
specifically  disposed  of,  unto  John  Burton  Philips,  Nathaniel 
Philips,  Robert  Philips,  and  Mark  Philips,  their  heirs  and  as- 
signs, upon  trust,  with  all  convenient  speed  after  my  decease,  to 
convert  the  same  into  money,  or  such  part  thereof  as  shall  not 
consist  of  money ;  and  I  declare  and  direct  that  the  said  John 
Burton  Philips,  Nathaniel  Philips,  Robert  Philips,  and  Mark 
Philips,  their  executors  and  administrators,  shall  stand  possessed 
and  interested  of  and  in  the  monies  which  shall 
*arise  from  my  said  residuary  personal  estate,  upon  [*282J 
trust,  to  pay  and  divide  the  ultimate  residue  or  surplus 
of  the  said  trust  monies  unto  and  amongst  the  several  persons 
who  were  my  creditors  at  the  time  I  made  and  executed  a  con- 
veyance of  my  estate  and  effects  for  their  general  benefit,  in  or 
about  the  month  of  October,  1802,  their  respective  executors  and 
administrators,  such  payment  and  provision  to  be  made  to  and 
amongst  such  persons  respectively,  their  respective  executors  or 
administrators,  rateably  and  in  proportion  to  the  quantum  or 
amount  of  the  original  debt  or  debts  which  was  or  were,  at  the 
time  I  made  and  executed  such  conveyance  and  assignment  as 
aforesaid,  due  and  owing  from  me  to  such  person  or  persons  re- 
spectively, excepting  out  of  such  calculation,  payment,  and 
division  the  debt  due  to  my  late  brother  William  Philips,  or  his 
administrators.  Provided  nevertheless,  and  I  do  hereby  declare 
and  direct,  that,  if  any  person  or  persons  claiming  to  be  entitled 
to  any  share  or  shares  of  the  said  residuary  trust  monies,  under 
and  by  virtue  of  this  my  will,  shall  not  cause  notice  in  writing 
of  such  claim  to  be  given  to  the  trustee  or  trustees  for  the  time 
being  of  this  my  will,  or  to  some  or  one  of  such  trustees^  within 
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iwo  years  next  after  my  decease,  then  and  in  snch  case  my  will 
is,  that  such  last-mentioned  share  or  shares  of  the  said  residnaiy 
trust  monies  shall  go  to  and  be  in  trust  for  the  said  John  Burton 
Philips,  Nathaniel  Philips,  Robert  Philips,  and  Mark  Philips,  in 
equal  shares  and  proportions,  their  respective  executors,  admin- 
istrators, and  assigns."  And  the  testator  declared,  that  the  acts 
of  any  one  or  two  of  the  trustees  for  the  time  being  should  be 
as  valid  and  effectual  in  the  execution  of  the  trusts,  as  if  all  10^ 
trustees  had  joined  or  concurred  in  such  acts ;  and  he  recom* 
mended  his  trustees  to  consult  certain  persons  therein  named, 
in  any  matter  in  which  their  advice  and  information 
[*283]  might  be  *likely  to  prove  useful  or  material,  and  he  ap> 
pointed  the  said  trustees  executors  of  his  will 

The  testator  died  in  America,  in  October,  1836«  Robert  and 
Mark,  two  of  the  executors,  proved  the  will ;  and  the  bill  was 
filed  by  them  against  John  Burton  and  Nathaniel,  the  other  two 
residuary  legatees,  for  the  administration  of  the  estate  under  the 
direction  of  the  court  At  the  hearing  in  May,  1838,  various  in- 
quiries were  ordered ;  and  on  the  hearing  for  further  directions 
in  August,  1841,  and  on  a  further  hearing  in  December,  1842, 
other  inquiries  were  directed. 

Upon  the  several  reports  of  the  Master  the  following  facts  ap- 
peared : — ^By  a  deed,  dated  the  31st  of  January.,  1801,(a)  made 
between  the  testator  of  the  one  part,  and  G.  W.  Thelluson,  C. 
Marriott,  O.  Philips,  W.  Gramond,  James  Philips,  and  J.  Hanson, 
of  the  other  part,  reciting,  that  the  testator  then  was  and  stood 
justly  indebted  to  sundry  creditors  in  divers  sums  of  money, 
which  by  reason  of  losses  and  other  misfortunes,  he  could  not 
fully  pay,  and  that,  being  willing  to  pay  the  same  so  £Bur  as  his 
stock  and  effects  would  extend,  he  proposed  and  agreed  to  make 
an  absolute  assignment  of  the  same  unto  and  amongst  his  said 
creditors  as  thereinafter  mentioned, — and  the  testator,  to  Ae  end 
aforesaid,  thereby  granted,  bai^ained,  sold,  assigned,  and  trans- 
ferred unto  the  said  parties  thereto  of  the  second  part,  all  the 
goods,  stock  in  trade,  debts,  monies,  and  effects  belonging  or 


(a)  This  deed  the  court  declared  to  be  that  referred  to  in  the  will,  as  of  the  date 
•f  October,  1802. 
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owing  to  him,  the  testator,  npon  trast  to  sell  and  dispose  of  the 
same,  and  to  retain,  pay,  apply,  and  dispose,  as  well  of  the  mo- 
nies arising  fcom  such  sale  or  sales,  as  also  of  all  the  said 
thereby-assigned  debts,  when  and  as  the  same  'should  [*284] 
be  by  them  got  in  and  received,  to  and  among  all  the 
creditors  of  the  said  testator  in  proportion  to  their  respective 
debts,  80  far  as  the  same  should  extend,  deducting,  in  the  first 
place,  the  necessary  expenses  attending  the  execution  of  the 
trust. 

The  debts  owing  by  the  testator,  (excepting  that  to  his  brother 
William  PhiUps,)  and  the  persons  to  whom  the  samo^were  due 
at  the  time  of  the  execution  of  the  foregoing  deed,  are  stated  in 
the  following  table,  which  shows,  also,  the  persons  to  whom  the 
Master  foimd  that  the  same  debts  were  respectively  due  at  the 
time  of  making,  his  report. 


DehU. 


1. 


5. 


Amount  of  Debts. 


£         9. 

11,893     15 


1076 


984    15 


26,517    19 


2839    17 


7. 


6 


5 

9 


3311    13      4 


To  whom  due  at  the 
Date  of  the  Deed. 


Philips,  Cramond,  &.  Co. 


Thomas  Philips.  6l  Co. 


Berckem«yer  &  Co. 


)  Thelloson,  Brothen  ) 
I      &Ca        .        'S 

Samuel  Philips  &  Co.    - 
Chtries  Wood  &  Co.    - 


1334    13      OPetorNairac, 


To  whom  due,  or  hy 
whom  claims  made  under 

the  wai 


Sir  George  Philips  and  Robert 
Philips  the  elder,  as  the  snr- 
yiving  partners  of  Thomas 
Philips  6l  Ca 

Sir  George  Philips  and  Robert 
Philips  the  elder,  as  afore- 
said 

Dredrick  Hinrich  Girdirkins, 
Uio  lawful  attorney  of  Cecilia 
Berckemeyer,  widow,  the 
relict  of  Bernhard  Fhilipp 
Berckemeyer,  deceased. 

Notice  of  claim  given  by  N.  &, 
G.  Hibbert 

The  plamtifis  and  defendants, 
as  ezecotors  of  Samuel  Phil- 
ips, deceased. 

Sir  George  Philips  and  Robert 
PhiUps,  the  elder,  andCharles 
Wood  and  Richard  Wood,  as 
sarnving  partnen. 

(No  notice  given,  or  dafan 
made,  under  the  will) 


Vol.  IU. 
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[*285j  'Notices  of  claim  were  given,  respect  of  the  first  six 
of  the  above  debts.  The  fourth  debt  (Thelluson,  Bro- 
thers &  Co.)  was  owing  to  a  firm  or  partnership  composed  of 
several  members,  all  of  whom  died  in  the  lifetime  of  the  testator ; 
the  third  debt  was  owing  to  a  nominal  partnership,  which,  in 
fact  consisted  of  a  single  individual,  who  also  died  in  the  Ufe- 
time  of  the  testator ;  and  the  other  d^bts  were  owing  to  firms  or 
partnerships,  some  of  whose  members  were  dead  at  the  time  of 
the  testator,  and  some  of  whom  survived  him.  The  claims  were 
made  by  the  surviving  partners  of  the  creditors,  where  there 
were  any  such  living,  and  by  the  representatives  of  the  deceas- 
ed creditor  in  respect  of  the  third  debt.  It  appeared,  or  was  ad^ 
mitted,  that  some  dividends  had  been  paid  in  the  testator's  life- 
time by  the  trustees  appointed  by  the  deed  of  1801,  upon  the 
debts  in  respect  of  which  the  above  claims  were  made ;  but  it  did 
not  distinctly  appear  how  much  had  been  so  paid,  nor  did  it  ap- 
pear that  such  dividends  had,  in  any  case,  exceeded  six  shillings 
in  the  pound  in  the  whole.  The  Master  reported  that  the  usual 
advertisements  as  to  debts  had  been  published,  but  no  gene- 
ral creditor  of  the  testator  had  made  any  claim.  The  amount 
of  the  residue  was  found  to  be  about  13,000/. 


The  cause  coming  on  for  further  directions, 

Mr.  Roupdl  and  Mr.  Rolt^  for  the  plaintiffs. 

Mr.  Romilly  and  Mr.  Busk^  for  the  defendants. 

Mr.   Russell,  Mr.   Koe,  Mr.  James  Parker,  Mr.  Wood,  Mr. 
Mylne,  and  Mr.  Philips,  for  the  different  classes  of  creditors,  not 
parties  to  the  suit. 

[*2S6J  *The  principal  points  discussed  were,  whether  the 
trust  created  by  the  will  for  the  creditors  of  the  testator 
named  in  the  deed  of  1801  was  to  be  regarded  as  the  recognition 
of  certain  existing  debts,  and  a  provision  for  their  discharge  pro 
tanio  ;  or,  whether  the  trust  was  to  be  considered  as  mere  boun- 
ty. The  argument  was  directed  to  the  consequences  of  adopt- 
ing either  principle : — first,  of  treating  the  trust  as  in  any  sense 
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a  revival  of  the  debts,  wheieby  the  creditors  or  their  represen- 
tatives could  have  rights  of  participation  independently  of  the 
creditors  surviving  the  testator,  or  even  independently  of  the 
trusts  of  the  will ;  or,  secondly,  regarding  the  trust  as  giving  le- 
gacies to  the  persons  indicated  by  the  reference  to  the  deed  of 
1801,  subject,  in  each  case,  more  or  less,  to  the  incidents  of  a  le- 
gacy ;  as  to  lapse,  where  the  legatees  or  any  of  them,  whether 
joint  or  several,  died  in  the  lifetime  of  the  testator;  and  in  such 
cases  raising  the  question,  whether  the  gift  to  the  creditors, 
^  their  executors  and  administrators,"  operated  as  a  substitution 
of  the  personal  represeutatives,  so  as  to  prevent  a  lapse  by  the 
death  of  the  legatee. 

The  cases  cited  were :  Coppin  v.  Cappin,{a)  Williamson  v. 
Naylorjlfi)  on  the  character  of  the  disposition  made  by  the  will ; 
and  GUtings  v.  MDermott{c)  TidweU  v.  Ariel,{d)  Cotton  v, 
Cottony{e)  Knight  v.  Gould,{f)  Evans  v.  Charlesj{g)  Sibley  v. 
Cook,{h)  Sibthorpe  v.  Moxom,{i)  Lashbrook  v.  Cockjjc)  on  the 
point  of  substitution  of  the  representatives  of  the  creditors  for 
creditors  themselves,  and  on  the  construction  of  the 
trusts  of  the  will,  whether  regarded  as  the  fulfilment  of  [*287] 
an  obligation,  or  as  pure  bounty. 

It  was  urged,  on  the  part  of  the  plaintiffs  and  defendants,  that 
the  case  was  distinguished  from  that  of  Williamson  v.  Naylor 
by  the  absence  of  the  direction  to  apply  the  fund  "  to  the  imme- 
diate payment  and  discharge  of  all"  the  testator's  lawful  debts, 
which  appeared  in  that  case.  And,  as  authorities  showing  that 
the  cause  was  ripe  for  the  distribution  of  the  fund,  to  the  exclu- 
sion of  all  creditors  who  had  not  properly  claimed  imder  the 
will,  whether  they  had  received  notice  or  not.  Tollner  v.  Mar- 
riott,{l)  Hawkes  v.  Baldwin^{m)  Burgess  v.  R€binson^{n)  Chauncy 
V.  Graydon{o)  were  referred  to. 

Yice-Chancbllor  : — I  have  no  doubt  as  to  the  decision  to 

(a)  3  P.  Wins.  291.  (6)  3  T.  &  Coll.  208.  (e)  2  Myl.  &  K.  69. 

(d)  3  Madd.  403.  (<)  2  Beavan,  67.  (/)  2  Myl.  &  K.  295. 

ig)  1  ADBtr.  12a  (A)  3  Atk.  572.  (t;  Id.  580. 

{k)  2  Mer.  70.  (Q  4  Sim.  19.  (m)  9  Sun.  355. 

(n)  3  Mer.  7.  <o)  2  Atk.  616. 
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which  I  ought  to  come,  except  upon  one  point  I  assume,  at 
present,  that  all  the  peri9(S|ns  who  were  creditors  at  the  time  of 
executing  the  deed  of  1^1  are  ascertained  persons ;  that  Neirac, 
of  whom  nothing  more  is  now  known,  was  one  of  those  persons, 
and  that  he  must  be  excluded  from  any  benefit  under  the  will. 
The  debts  (including  that  of  Neirac)  were  seven.  The  proper 
mode  of  administration  is,  to  divide  the  residue  intb  seven  parts 
corresponding  with  those  debts.  The  share  appropriated,  in  this 
division,  in  respect  of  the  debt  of  Neirac,  will  belong  to  the  resi- 
duary  legatees,  for  I  see  no  ground  for  making  any  further  in* 
quiry  with  regard  to  that  debt. 

Ck>nfining  the  question  then  to  the  six  other  debts,  you 
[*288j  have  next  to  consider- the  language  of  the  testator,  *where 
he  says  that  the  residue  is  to  be  divided  among  the  se- 
veral persons  who  were  his  creditors  at  the  time  he  executed  the 
deed  referred  to,  "  their  respective  executors  and  administrators." 
These  words  certainly  give  room  for  the  argmnent  that  you  can- 
not have,  strictly  speaking,  the  respective  executors  and  admin- 
istrators of  several  persons  who  were  joint  creditors ;  but  it  is 
clear  that  in  that  deed  the  testator  had  provided  for  the  payment 
of  each  debt  to  the  person  or  persons,  as  the  case  might  be,  to 
whom  the  same  was  due ;  and,  in  order  to  make  his  meaning 
plain,  the  testator  goes  on  to  direct,  that  the  payment  under  his 
will  is  to  be  made  according  to  the  quantum  or  amount  of  the 
original  debt  6r  debts  which  was  or  were,  at  the  time  of  the  as* 
signment,  due  and  owing  from  him  to  such  creditors  respective- 
ly, putting  it  beyond  a  doubt  that  he  attributes  a  debt  to  one 
person,  where  a  single  person  was  creditor,  or,  to  more  persons 
than  one,  where  there  were  joint  creditors.  I  have  no  doubt  that 
is  the  true  construction  of  the  will,  and  it  appears  to  me  to  be 
decisive  with  regard  to  the  claims  of  those  firms  any  of  the  mem- 
bers of  which  are  now  living.  It  excludes  the  necessity  of  any 
inquiry,  and  I  certainly  think  no  inquiry  is  necessary  with  re- 
gard to  the  state  of  the  dependencies  between  the  continuing 
members  of  a  firm  and  the  executors  of  deceased  members  of 
that  firm.  The  testator  was  debtor  to  several  individuals  joint- 
ly, owing  one  debt  to  the  members  of  a  firm :  being  so  indebted 
to  them  he  has  given  them  a  sum  of  money,  which,  whether  a 
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debt  or  a  bounty,  was  clearly  given  to  them  jointly.  Some  of 
the  joint  creditors  have  died.  The  representatives  of  deceased 
partners  may  be  entitled  to  an  account  from  the  survivors ;  but, 
according  to  tlie  practice  of  the  court,  it  is  enough  to  make  the 
survivors,  as  the  persons  prima  facie  entitled,  parties  to  suits  re- 
lating to  the  joint  estate,  without  making  parties  in  a 
cause  the  representatives  of  *all  the  deceased  partners.  [*289] 
The  case  of  partners  retiring,  but  being  still  alive,  is  dif- 
ferent, for  that  may  only  sever  the  interest  in  the  partnership  in 
respect  of  future  transactions ;  in  respect  of  previous  transactions 
they  may  remain  partners  as  before.  In  the  case  of  death  of  a 
partner,  the  persons  competent  to  give  receipts  in  respect  of  joint 
debts,  are,  no  doubt,  the  surviving  members  of  the  firm. 

The  claims  in  respect  of  the  debts  in  those  cases  where  the 
credit(»rs  to  whom  they  were  owing,  whether  joint  or  sole,  had 
all  died  before  the  testator,  lead  to  considerations  of  much  diffi- 
culty. On  this  point  I  shall  at  present  say  no  more  than  that  it 
is,  at  least,  very  improbable  that  the  testator  should  have  intend- 
ed to  make  the  benefit  to  his  individual  creditors  contingent  upon 
their  severally  outliving  himself;  or  that  he  intended  joint  cre^ 
ditors,  from  having  the  chance  of  more  lives,  to  be  in  a  better 
position  than  sole  creditors. 


Jan,  26th. — V ice-Chancellor  : — ^At  the  conclusion  of  the 
argument,  I  decided  that  the  residue  must  be  divided  into  as 
many  parts  as  there  were  debts,  attributing  to  each  debt  a  share 
of  the  residue  proportioned  to  the  amount  of  the  original  debt ; 
that  Neirac's  share  would  go  to  the  residuary  legatees,  the  par- 
ties in  the  cause ;  that,  whether  the  residue  given  to  the  credi- 
tors was  to  be  considered  a  legacy  independent  of  the  original 
debt,  or  payment  of  that  debt,  the  surviving  members  of  a  firm 
who  were  originally  creditors  were  entitled  to  the  shares  of  the 
residue  to  be  attributed  to  those  debts  respectively ;  and  I  re- 
served my  judgment  only  upon  those  cases  in  which  the  debt 
was  originally  due  to  persons,  all  of  whom  had  died  in  the  tes- 
tator's lifetime. 

•No  claim  was  made  by  the  other  creditors  to  the  share  [*290J 
of  the  residue  to  be  attributed  to  Neirac's  debt ;  and  the 
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only  point  submitted  to  me  in  respect  to  that  debt  was,  whether 
further  inquiry  was  necessary  as  to  Neirac,  or  those  who  might 
claim  under  him,  and  I  was  of  ojHnion  that  no  inquiry  need  be 
gone  into.  No  persons  have  claimed  to  be  general  creditors  of 
the  testator.  The  case  is,  therefore,  reduced  entirely  to  the  ques 
tion  as  to  the  remaining  creditors  under  the  deed. 

If  this  case  had  come  before  me  without  any  other  guide  than 
the  decision  in  Coppin  v.  Coppin^{a)  I  might  possibly  have  con- 
cluded that  the  intention  of  the  testator  to  give  a  limited  interest 
only,  in  his  estate,  to  creditors  whose  debts  were  barred  by  the 
Statute  of  Limitations,  and  the  gift  of  that  interest  in  the  firm  of 
a  share  of  unascertained  residue,  required  me  to  decide  the  pre- 
sent question  in  accordance  with  that  case.  But,  looking  to  the 
points  of  resemblance  between  the  present  case  and  WiUiamsan 
V.  Naylor^{h)  and  the  high  authority  of  that  case, — ^which  was 
decided  at  the  hearing  by  the  Lord  Chancellor,  and  approved  of 
by  Mr.  Baron  Alderson,  upon  further  directions, — ^I  could  not 
form  my  judgment  upon  the  case  now  before  me  without  a  care- 
ful comparison  of  the  points  in  question  with  those  which  oc^ 
curred  in  WUHamson  V.  Nat/lor, 

In  that  case,  as  in  this,  the  debts  were  barred  by  the  Statute 
of  Limitations  at  the  time  the  will  was  made.  In  both  cases  the 
will  was  made  before  the  passing  of  Lord  Tenterden's  act,  and, 
therefore,  before  the  question  had  arisen,  whether,  in  the  case 
of  a  debt  barred  by  the  Statute  of  Limitations,  the  remedy  only, 
or  the  right  as  well  as  the  remedy,  was  lost  to  the  credit 
\yQl]  tor.  In  that  *case  a  portion, — one-fifth  of  the  residuary 
estate, — in  this,  the  whole  residuary  estate,  is  given  to 
specified  creditors,  without  reference  to  the  question,  whether  the 
estate  so  given  shall  be  more  or  less  than  the  amount  of  the  debt. 
To  that  case,  as  to  this,  the  observation,  if  well-founded,  would 
have  applied,  that,  if  the  efiect  of  the  wUl  was  to  revive  the  old 
debts,  by  removing  the  bar  which  the  statute  interposed,  that 
might  enable  the  creditors,  in  direct  opposition  to  the  trusts  of 
the  will,  to  claim  that  part  of  the  residue  which  the  testator  had, 
in  terms,  excluded  from  the  claims  of  creditors,  and  given  to 

(a)  2  p.  Wmi.  S96.  (6)  3  Y.  &  CpU.  908. 
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Others.  In  other  words,  the  creditors,  if  their  debts  were  revived, 
might  possibly  claim  payment  of  their  debts  paramount  to  the 
trusts  of  the  will.  In  both  cases  the  direction  is  to  pay  and  di- 
vide a  specified  fund  (which,  in  one  case  absolutely,  and  in  the 
other  conditionally,  witlidrew  part  of  the  estate  of  the  testator 
from  the  claims  of  the  creditors)  between  such  creditors  in  pro- 
portion to  the  amount  of  their  debts.  In  both  cases  the  question 
arose,  whether  the  interest  of  a  creditor  who  died  in  the  testa- 
tor's lifetime  would  lapse.  In  both  cases  the  original  debt  is 
acknowledged.  In  Williamsan  v.  Nayhr  Lord  Lyndhurst  says, 
*'  The  debts  were  subsisting  debts  at  the  time  when  the  will  was 
made,  and  when  the  testator  directed  this  portion  of  his  residu- 
ary estate  to  be  divided  amongst  his  creditors  in  proportion  to 
the  amount  of  their  original  debts."  He  then  adds,  <<  I  cannot 
consider  this  as  a  mere  voluntary  bounty  on  the  part  of  the  tes- 
tator, but  I  must  consider  that  the  testator  meant  this  money  to 
be  applied  in  satisfaction  of  an  obligation, — in  reduction  of  those 
deb|p  which,  although  they  could  not  be  enforced  against  him 
at  law,  were  nevertheless  subsisting  debts."  He  then  observes, 
that  in  Coppin  v.  Coppin  the  debt  was  extinguished  by  compo- 
sition and  release ;  whereas,  in  the  case  before  him,  there 
was  no  release  or  extinguishment  of  the  debts,  *nor  any  [*292J 
obstacle  to  the  recovery  of  them  except  the  bar  to  the 
remedy  raised  by  the  statute,  which  bar  the  testator  had  remo- 
Ted.  Now,  if  the  observations  of  the  Lord  Chancellor  which  I 
have  quoted  from  the  judgment  in  Williamson  v.  Naylor  as  to 
the  debts  being  still  subsisting  apply  to  this  cause,  the  resem- 
blance between  the  two  cases  is  so  close,  that  an  attempt  to  dis- 
tinguish them  could  only  be  explained  by  a  desire  on  my  part 
to  escape  from  the  authority  of  that  decision,  which  I  certainly 
do  not  express  or  intimate.  The  question  then  is,  do  these  ob- 
servations apply  to  the  present  case  ? 

The  legal  way  of  stating  this  question  is,  whether  this  will, 
properly  construed,  acknowledges  the  existence  of  the  debts  re- 
ferred to  (in  whole  or  in  part)  at  tlie  time  the  will  was  made. 
The  question  is,  not  whether  that  acknowledgment  is,  in  this 
case,  as  plain  and  explicit  as  it  was  in  Williamson  v.  Naylor^ 
but  whether  the  will  does  or  does  not  contain  such  an  acknow- 
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ledgment.  In  considering  this,  I  am  of  opinion,  that  the  ciicum- 
stance  that  the  gift  is  of  a  residue,  which  might  be  more  or  less 
than  the  amount  of  the  unpaid  debts,  ought  not  to  have  any  in- 
fluence on  the  point.  If  the  testator,  calculating  his  residue  at 
the  time  of  making  his  will,  knew  what  his  property  was  at  the 
time  of  his  death,  he  knew  (as  the  fact  was)  that  his  residue 
was  less  than  the  amount  of  the  debts  as  they  stood  at  the 
date  of  the  will.  If  he  supposed  the  residue  could  or  might  ex- 
ceed the  amount  of  the  debts,  and  still  intended  the  will  to  ope- 
rate, he  may  have  considered  the  excess  equivalent  only  to  the 
loss  of  interest  and  the  inconvenience  and  delay  which  his  cre- 
ditors had  sustained.  The  case  of  WiUiamsofi  v.  Nuylor  and 
this  case  are  not  distinguishable  in  this  particular. 

Then,  with  respect  to  the  rest  of  the  case, — the  testa* 
[*293J  tor  ^acknowledges  the  existence  of  the  original  debts : 
he  does  not  suggest  (nor  is  it  suggested  as  a  fisict)  that 
the  debts  had  been  extinguished  at  the  date  of  the  will ;  and 
in  this  case,  as  in  Williamson  v.  Naylor^  he  directs  his  trainees 
to  pay  and  divide  an  indefinite  residue  amongst  the  creditors 
rateably,  and  in  proportion  to  the  amount  of  tlieir  original  debts. 
This  alone  I  should  have  thought  sufficient.  But,  to  remove  all 
doubt  upon  the  construction,  he  excepts  out  of  the  debts  to  which 
the  previous  direction  applies  a  debt  owing — (this  is  the  effect  of 
the  exception) — a  debt  due  to  the  administrators  of  his  late  bro- 
ther William ;  an  exception  which  was  useless,  unless  a  debt 
owing  to  a  deceased  creditor  was  within  the  directing  clause. 
The  exception  showing  (to  use  the  expression  of  Mr.  Baron  Al- 
derson  in  Williamson  v.  Nat/lor)  that  <<  debts  and  not  persons 
were  in  the  contemplation  of  the  testator."  But  it  is  not,  I  think, 
necessary  to  rely  upon  any  inference  which  may  be  derived 
from  this  exception.  In  coming  to  the  conclusion  that  the  repre- 
sentatives of  the  creditors  who  died  in  the  testator's  lifetime  are 
entitled  to  claim,  I  consider  that  I  follow  the  case  of  WHliam 
son  V.  Nat/lory  that  I  am  giving  effect  to  the  trusts  of  the  will, 
and  that  I  am  doing  that  which  the  conscience  of  the  testator 
led  him  to  do, — discharging  pro  tanto  his  obligations  to  his  cre- 
ditors, notwithstanding  the  bar  of  the  statute.  If  that  were  his 
intention,  which,  on  the  face  of  the  will,  and  on  the  authority 
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of  Williamson  v.  Naylor^  I  will  assume,  I  cannot  suppose  that 
the  testator  contemplated  depriving  of  the  benefit  given  by  the 
will  those  creditors  who  might  happen  to  die  between  the  date 
of  his  will  and  his  death. 

It  was  said,  however,  at  the  conclusion  of  the  argument,  that 
once  the  date  of  the  will  the  debts,  in  point  of  fact,  had 
been  fully  paid  and  satisfied.  This  point  is  *uot  sug-  [*294] 
gested  on  the  pleadings,  nor  is  any  such  fact  regularly 
before  me.  If  any  circumstance  of  this  kind  exists  which  the 
parties  think  material,  I  Avill  not  allow  the  order  to  be  drawn  up 
until  they  have  had  an  opportunity  of  presenting  a  petition  with 
reference  to  it. 


Two  petitions  were  presented  by  the  plaintiffs :  one  of  such 
petitions  stated  that  the  last  survivor  of  the  partners  in  the  house 
of  Thelluson,  Brothers  &,  Co.  (the  creditors  in  respect  to  the 
fourth  debt  in  the  above  list)  was  William  Mitchell,  who  died, 
in  1834;  and  that  no  notice  of  claim  imder  the  will  in  respect 
of  such  debt  had  been  given  by  any  person  except  by  H.  and  G. 
Hibbert,  the  representatives  of  Geoi^e  Woodford  Thelluson,  an- 
other of  the  partners  of  the  said  firm,  who  died  in  1811.  The 
same  petition  stated  that  the  sums  of  1076/.  1^.  4c2.,  2839/.  17^. 
9c;.,  and  part  (viz.  2141/.  13^.  4</.)  of  the  sum  of  3311/.  13^.  4c/., 
being  the  second,  fifth,  and  sixth  of  the  said  debts,  had  accrued 
due  in  respect  of  joint  adventures  by  the  testator  and  another, 
and  had  been  paid  in  full  to  the  respective  creditors,  partly  by 
dividends  under  the  trust  deed,  in  the  years  1805  and  1809,  and 
the  remainder  in  or  shortly  after  the  year  1809.  And  the  peti- 
tion prayed  that  the  shares  of  the  residue  apportioned  to  the  said 
second,  fourth,  and  fifth  debts,  and  part  of  the  sixth,  might  be 
transferred  to  the*residuary  legatees  for  their  own  benefit. 

The  other  petition  was  presented  by  the  plaintiffs,  in  their  capa- 
cities as  executors  of  some  of  the  creditors  under  the  deed  ;  it  set 
forth  the  shares  of  the  several  partners  in  the  firms  of  Philips,  Cra- 
mond  &  Co.,  Thomas  Philips  &  Co.,  and  Charles  Wood 
&,  Co.,  (the  creditors  *in  respect  of  the  said  first,  second,  [*296] 
and  fifth  debts,)  and  stated  the  death  of  Robert  Philips 
the  elder,  since  the  master's  report,  finding  him  to  be  one  of  die 
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parties  to  whom  such  debts  were  then  due :  that  the  plaintiffs 
had  become  the  personal  representatives  of  Robert  Philips  the 
elder,  and  of  others  of  the  said  deceased  creditors ;  and  the  pe- 
tition prayed,  that  the  plaintiffs,  in  their  characters  as  represent- 
ing such  creditors,  might  be  allowed  to  come  in  and  be  bound 
by  the  proceedings  in  the  cause  ;  and  that,  if  the  share  of  the  re*- 
sidue  attributed  to  the  first  debt  (Philips,  Cramond&  Co.)  should 
be  paid  to  Sir  George  Philips,  the  now  sole  surviving  partner, 
he  might  be  declared  a  trustee  for  the  petitioners  as  to  the  shares 
thereof  of  the  deceased  partners  in  that  firm  whom  the  peti- 
tioners represented ;  and  that,  if  the  share  of  the  residue  attrib- 
uted to  the  second  debt  (Thomas  Philips  &  Co.)  should  be  paid 
to  the  said  Sir  George  Philips,  as  the  now  sole  surviving  partner, 
he  might  also  be  declared  a  trustee  for  the  petitioners  as  to  the 
shares  thereof  of  the  deceased  partners  represented  by  the  peti- 
tioners ;  and  that,  if  the  share  of  the  residue  attributed  to  the 
sixth  debt  (Charles  Wood  &  Co.)  should  be  paid  to  the  said  now 
surviving  partners,  they  might  be  declared  trustees  thereof  for 
the  petitioners,  as  to  the  shares  of  the  deceased  partners  repre- 
sented by  such  petitioners. 

Both  of  the  petitions  were  set  down  to  be  heard  with  the  cause 
for  farther  directions. 

Mr.  RaupeU  and  Mr.  Rolt,  for  the  plaintiffs,  and  Mr.  RamiUy 
and  Mr.  Busky  for  the  defendants,  in  support  of  the  first  petition, 
argued,  first,  that  the  claim  made  by  the  representatives  of  a 
partner  in  the  house  of  Thelluson,  Brothers  &  Co.,  who 
neither  survived  the  testator,  *nor  was  the  last  survivor  [*296] 
of  the  partners  in  the  firm,  was  not  a  sufficient  claim  to 
entitle  the  creditors  in  respect  of  the  fourth  debt  to  the  benefit 
of  the  residuary  bequest.  If  a  claim  by  a  party  not  entitled  to 
payment  would  suffice,  any  stranger  might  have  made  a  suffi- 
cient claim.  Secondly,  that  the  second  and  fifth  debts,  and  part 
of  the  sixth,  having  been  paid  in  full,  the  creditors,  in  respect 
of  such  paid  debts,  had  no  interest  in  the  residuary  gift :  that 
assuming  the  will  to  be  bounty,  and  not  payment  of  debt,  yet 

• 

it  must  be  taken  to  be  bounty  to  the  representatives  of  persons 
to  whom  debts  of  some  amount  were  owing ;  the  extent  of  the 
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bounty  most  be  measured  by  the  extent  of  the  debt,  and  where 
the  debt  was  satisfied,  the  bounty  did  not  attach.  The  charac- 
ter  of  imsatisfied  creditor  was  part  of  the  description  of  the  per- 
son who  was  to  take  the  legacy ;  although  the  testator  had  re-> 
gulated  the  amount  of  the  legacy  to  the  persons  sustaining  that 
character  according  to  the  amoiuit  of  their  original  debts,  and 
not  according  to  the  amount  of  their  present  unsatisfied  claims. 

Mr.  Russell  and  Mr.  James  Parker^  for  the  representatives 
of  Thelluson,  Brothers  &  Co.,  insisted  that  the  claim  by  a  party 
beneficially  interested  in  the  debt  in  respect  of  which  it  was 
made  was  a  sufficient  claim  under  the  words  of  the  will,  not- 
withstanding the  claimants  did  not  represent  the  last  surviving 
partner  of  the  joint  creditors. 

Mr.  Koe  Mr*  Woody  and  Mr.  Philips^  for  Sir  George  Philips 
and  others,  claiming  the  whole  or  part  of  the  first,  second,  fifth, 
and  sixth  debts  contended,  that,  as  the  testator  had  measured 
his  bounty  by  the  original  debts,  without  reference  to  the  sums 
which  the  creditors  had  severally  received,  there  was 
no  ground  to  infer  that  the  *fact  of  20s.  in  the  pound  [*297] 
having  been  paid  to  any  creditor,  was  to  exclude  his 
claim  to  participate  in  the  residue :  the  testator  might  still  have 
considered  the  delay  in  payment  and  the  loss  of  interest  as  en- 
titling the  creditors  to  his  consideration :  the  payment  was,  in 
fact,  made  long  before  the  date  of  the  will,  and  there  was  no 
reason  to  suppose  that  the  testator  was  ignorant  of  it.  He  had, 
therefore,  deliberately  included  the  satisfied  creditors  amongst 
the  objects  of  his  bounty. 

Mr.  Mylne,  for  the  representatives  of  the  deceased  partners, 
who  were  joint  creditors,  supported  the  second  petition. 


May  23d. — ^Yice-Cbancellor. — After  the  decision  upon  the 
questions  which  were  raised  on  the  former  argument  of  this 
case,  I  allowed  the  further  directions  to  stand  over,  with  liberty 
to  present  a  petition  for  the  purpose  of  raising  another  point  not 
then  before  me,  fotmded  upon  the  suggestion  that  some  of  the 
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debts  had  been  ultimately  paid  in  fall,  at  a  time  not  mentioned, 
but  which  I  understood  to  have  been  since  the  date  of  the  will. 
It  appeared,  also,  that  a  point  was  intended  to  be  made,  and  not, 
as  I  had  supposed,  conceded, — that  the  claim  in  respect  of 
TlieUusoris  debt  could  not  be  sustained,  attending  to  the  fact 
that  the  only  claim  made  to  that  debt  within  the  two  years  given 
by  the  will  was  not  made  by  the  personal  representative  of  the 
last  survivor  of  the  partners  in  Thelluson's  firm,  but  by  the  per- 
sonal representative  of  a  partner  who  died,  leaving  other  mem- 
bers of  the  firm  surviving  him ;  and  I  therefore  reserved  the  con- 
sideration of  that  point  also. 
[*298]  *A  petition  has  since  been  presented  by  the  plaintifiis, 
stating,  that  20^.  in  the  pound  had  been  paid  upon  some 
of  the  debts,  not,  however,  (as  I  had  understood,)  since,  but  be- 
fore the  date  of  the  will,  and  praying  that  the  residuary  legatees 
might  have  the  benefit  of  the  sums  to  be  attributed  under  the 
will  to  the  particular  debts  so  alleged  to  have  been  paid ;  not 
seeking  to  afiect  my  judgment  as  to  the  other  debts  on  that  ac- 
count This  illustrates  the  inconvenience  of  permitting  a  case 
to  be  brought  forward  piecemeal.  Had  I  understood  that  the 
debts  to  which  I  now  refer  had  been  paid  in  full  at  the  date  of 
the  will,  I  certainly  should  have  given  no  opinion  upon  the 
construction  of  the  will  until  the  whole  case  was  before  me. 
The  payment  of  any  debt  after  the  date  of  the  will  could  have 
no  effect  upon  its  construction  ;  but  it  might  be  otherwise  of  a 
debt  paid  before.  If  all  the  debts  due  in  1801  had  been  paid 
at  the  date  of  the  will,  Coppin  v.  Coppin,  and  not  Williamson 
V.  Naylorj  would  have  been  the  authority  I  should,  probably, 
have  relied  upon ;  and,  although  the  circumstance  that  some 
and  not  all  the  debts  were  paid  at  the  date  of  the  will  may  not 
be  of  equal  force,  it  is  impossible  to  deny  that  the  construction 
of  the  will  might  be  affected  by  that  circumstance.  Now,  the 
plaintiffs,  by  the  course  they  have  taken,  place  the  court  in  con- 
siderable difficulty.  I  have  been  allowed  to  decide  the  case  as 
to  all  the  debts,  except  those  now  alleged  to  have  been  paid,  upon 
the  assumption  that  I  had  before  me  all  the  material  facts.  The 
plaintiffs,  indeed,  by  this  very  petition,  admit  that  my  decision 
as  to  debts  not  paid  at  the  date  of  the  will  is  right,  whether  the 
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creditors  survived  the  testator  or  not.  They  admit  that  the  will 
in  this  cause  is  to  be  read,  to  some  extent,  at  least,  as  directing 
payment  of  debts,  and  not  as  giving  legacies  merely. 
For,  if  the  will  is  to  be  read  as  giving  legacies,  *it  is  [*299] 
difficult  to  understand  how  the  creditors  who  died  in  the 
lifetime  of  the  testator  can  avoid  the  consequence  of  a  lapse ; 
and  if  the  will  is  to  be  read  as  directing  payment  of  debts,  it  is 
at  least  doubtful,  whether  I  must  not  read  it  as  excepting  those 
persons  (if  any)  who,  having  been  creditors  in  1801,  had  ceased 
to  be  so  at  the  date  of  the  will.  In  that  case  the  residue  would 
go  to  the  other  persons  who  were  creditors  in  1801,  and  whose 
debts  were  not  alleged  to  have  been  satisfied,  and  which  persons 
do  not  make  any  such  case  against  the  creditors  now  said  to 
have  been  paid  as  is  made  by  the  plaintiffs ;  on  the  contrary, 
they,  by  their  counsel,  have  admitted  the  concurrent  claims  of 
the  creditors  so  alleged  to  have  been  paid. 

As  my  judgment  in  this  case  has  proceeded,  and  will  now 
proceed  upon  Williamson  v.  Nai/lor,  and  as  it  is  desirable  that 
the  parties  should  not  be  misled  by  any  observations  which  have 
been  made,  or  omitted  to  be  made,  respecting  that  case,  I  shall 
again  recur  to  it.  One  of  the  difficulties  of  that  case  was  sup- 
posed to  be,  that,  if  the  will  revived  the  debts,  the  whole  of  the 
estate  of  the  testator  must  have  become  liable  to  the  debts,  and 
not  that  limited  portion  only  which  the  testator  had  devoted  to 
them ;  and,  for  this,  the  observations  of  Baron  Alderson,  during 
the  arguments  of  counsel,  were  referred  to.(a)  I  am  indebted 
to  that  learned  judge  for  the  observation,  that  it  is  not  strictly 
accurate  to  say,  that  the  effect  of  acknowledging  a  debt  barred 
by  the  statute  of  limitations  is  to  revive  it  for  all  purposes.  The 
legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the  sta- 
tute of  limitations  is  that  of  a  promise  to  pay  the  old  debt,  and 
for  this  purpose  the  old  debt  is  a  consideration  in 
law.  In  that  sense,  and  for  that  purpose,  the  old  [•300] 
debt  may  be  said  to  be  revived.  It  is  revived  as  a  con- 
sideration for  a  new  promise.  But  the  new  promise,  and  not 
the  old  debt,  is  the  measure  of  the  creditor's  right.    If  a  debtor 

(a)  See  3  Y.  &  ColL  313. 
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simply  acknowledges  an  old  debt,  the  law  implies  from  that 
simple  acknowledgment  a  promise  to  pay  it ;  for  which  promise 
the  old  debt  is  a  sufficient  consideration.[l]    But,  if  the  debtor 

[  I J  lu  New  York,  and  in  some  other  States,  the  rale  is  different.  A  bare  acknow- 
ledgment of  the  debt  is  not  sufficient  to  take  it  out  of  the  statute :  there  must  be  a 
a  promise,  a  new  contract, — thongh  founded  on  the  original  consideration, — ^to  take  a 
case  out  of  the  statute.  If  the  promise  is  not  express,  the  case  must  be  such  that  it 
can  be  fairly  implied.  There  must,  at  least,  be  a  plain  admission  that  the  debt  is  due, 
and  that  the  party  is  willing  to  pay  it  AUen  v.  Webstert  15  Wend.  284;  Staf* 
ford  V.  Richardsotit  15  Wend.  303  See,  also :  Van  Keuren  y.  Parmelee,  2  Com- 
itock,  531 ;  Bell  v.  Morrison,  1  Peters,  362 ;  Rosevelt  v.  Mark,  6  John.  Ch.  Rep. 
290 ;  Sand»  v.  Gelaton,  15  John.  R.  511 ;  BradUy  ▼.  Field,  3  Wend.  272 ;  Cock9 
T.  Wteha,  7  HiU,  46 ;  Watkins  ▼.  Stetens,  4  Barb.  S.  C.  R.  170 ;  Stafford  ▼.  Bryan, 
2  Paige's  Ch.  R.  45  ;  Murray  v.  Cotter,  20  John.  R.  576 ;  Brewster  v.  Hardemaut 
Dudley's  R.  138. 

In  Read  v.  Williams,  2  Wash.  C.  C.  R.  514,  Mr.  Justice  Washington  chained  the  jury 
that  "  anything  which  is  added,  tending  to  negative  a  promise,  must  be  considered  as 
qualifying  every  other  expression ;  and,  as  the  whole  must  be  taken  together,  it 
amounted  to  a  refusal  to  pay,  which  can  never  be  construed  into  a  promise  to  pay." 
In  Clemenston  v.  Williams,  8  Cranch,  72,  one  partner,  who  was  sued,  acknowledg- 
ed the  amount  was  due,  and  he  supposed  it  had  been  paid,  but  had  not  paid  it  him- 
self, and  did  not  know  of  its  bemg  ever  paid,  Chief  Justice  Marshall  held  that  these 
words  were  not  sufficient  from  which  to  mfer  a  promise.      He  said,  "  It  is  not  suffi- 
cient to  take  the  case  out  of  the  act.  that  the  claim  should  be  proved  to  be  acknow- 
ledged to  have  been  originally  just ;  the  acknowledgment  must  go  to  the  fact  that  it 
is  still  due."    In  Wetxell  v.  Bussard,  11  Wheat.  310,  the  same  learned  Judge  con- 
ceded that  an  unqualified  admission  that  the  debt  is  due  at  the  time,  had  been  held  to 
remove  the  bar  created  by  the  statute-    But  where  the  terms  of  the  acknowledgment 
are  in  any  degree  equivocal,  or  where  some  qualification  has  been  annexed  to  the  ad- 
mission, the  question  whether  the  declaration  of  the  party  amounts  to  an  acknow- 
ledgment of  an  existing  debt  on  which  the  law  will  raise  an  assumpsit,  had  been 
differently  determined.      He  said,   **We  think,   upon   the  principles  expressed  in 
the  case  in  8  Cranch,  above  cited,  that  an  acknowledgment  which  will  revive 
the  original  cause  of  action,  must  be  unqualified  and  unconditional.    It  must  sfaowy 
positively  that  the  debt  is  due,  in  whole  or  in  part.     If  it  be  connected  with  cir- 
cumstances which  in  any  manner  affect  the  claim,  or,  if  it  be  conditional,  it  may 
amount  to  a  new  assumpsit,  for  which  the  old  debt  is  a  sufficient  consideration  ;  or, 
if  it  be  construed  to  revive  the  original  debt,  that  revival  is  conditional,  and  the  per- 
formance of  the  condition,  or  a  readiness  to  perform  it,  must  be  shown."    In  the  case 
then  under  consideration,  the  defendant  said  to  one  witness,  that,  if  the  plaintiff  had 
come  forward  and  settled  certain  claims,  he  would  have  given  him  his  powder ;  and 
to  another  he  said,  "  he  should  be  ready  to  deliver  the  powder,  whenever  the  plaintiff 
settled  a  suit  which  Doctor  Ewell  had  brought  against  the  defendant  in  the  Court  of 
Alexandria,  on  account  of  a  pateni-right  and  machine  sold  to  him  by  the  plaintiff." 
The  Chief  Justice  held  that  these  declarations  did  not  amount  to  an  unfuaHfied  and 
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promises  to  pay  the  old  debt  when  be  is  able,  or  by  instalments, 
or  in  two  years,  or  out  of  a  particular  fund,  the  creditor  can 

unconditional  acknowledgement  that  the  original  debt  waa  justly  demandable.  They 
BMerted  a  counter  claun  on  the  part  of  the  defendant,  which  be  was  determined  to 
oppose  to  that  of  the  plaintiff.  He  did  not  mean  to  give  validity  to  the  plaintiff's 
claim,  but  on  condition  that  his  own  shonld  be  satisfied.  In  BeU  ▼.  MorrUont  1  Pet. 
R.  351,  Mr.  Justice  Story  adhered  to  the  rale  that  the  acknowledgment  must  show, 
positively,  that  the  debt  is  due,  either  wholly  or  in  part,  and  must  be  unqualified.  If 
the  bar  is  sought  to  be  removed  by  a  new  promise,  that  promise,  as  a  new  eauoe  of 
action,  ought  to  be  proved  in  a  clear  and  definite  manner,  and  to  be  in  terms  unequi- 
vocal and  determinate.  And  if  there  be  no  express  promise,  and  a  promise  is  to  be 
raised  by  hnplication  of  law,  from  the  acknowledgment  of  the  party,  such  an  acknow- 
ledgment ought  to  contain  an  uoqualified  and  direct  adnussion  of  a  previous  subsisting 
debt,  which  the  party  is  able  and  wiUing  to  pay.  On  the  contrary,  if  there  be  ac- 
companying circumstances,  which  repel  the  presumption  of  a  promise  or  intention  to 
pay, — if  the  expression  be  equivocal,  vague  and  indeterminate,  leading  to  no  certain 
conclusions,  but,  at  least,  to  probable  inference,  which  may  affect  difierent  minds  in 
diflforent  ways,  they  ought  not  to  go  to  a  jury  as  evidence  of  a  new  promise  to  revive 
the  action.  He  declared  his  opinion  expressly,  that  any  other  course  would  open  all 
the  mischief  against  which  the  statute  was  intended  to  guard  innocent  persons,  and 
expose  them  to  the  danger  of  being  entrapped  in  careless  convenation,  and  betrayed 
by  perjuries.  And  it  was  far  from  being  certain,  that,  if  the  early  interpretation  of 
the  statute  had  been  adhered  to,*-namely,  that  nothing  but  an  express  promise  should 
take  a  case  out  of  the  statute,— it  would  not  have  been  in  promotion  of  justice.  The 
same  general  doctrine  is  recognized  in  Moore  v.  Bank  of  Columbia,  6  Pet  86.  The 
same  doctrine  prevails  in  Pennsylvania.  See  Smith  v.  Preel,  Add.  R.  291 ;  Cotoan 
V.  Magaorar,  Wallace's  R.  66;  Bell  v.  M*Call,  1  Brown,  128 ;  Hudeon  v.  Carey, 
1 1  S.  &.  R.  13  ;  Bailey  v.  Bailey,  14  S.  &  R.  197 ;  Gallagher  v.  MiUigan,  3  Penn. 
177 ;  Guier  v.  Pearce,  3  Brown's  R.  35 ;  Friee  v.  Boioselet,  9  S.  &  R.  128  ;  Joneo 
V.  Moore,  5  Binn.  573 ;  Gleim  v.  Rise,  6  Watts'  R.  44 ;  Berghaue  v.  Calhoun,  6 
Watts'  R  219 ;  Gilkyeon  v.  La  Rue,  6  Watts  &  Sergt.  213 ;  Hay  v.  Kramer,  2 
Watts  &  Sergt  137  ;  Magee  v.  Magee,  10  Watts'  172 ;  Mann  v.  Warner,  4  Whart 
R  455 ;  Allison  v.  James,  9  Watts,  380 ;  Hogan  v.  Bear,  5  Watts.  111.  So,  too,  in 
New  York.  See  Danforth  v.  Cutoer,  11  John.  R.  146 ;  Laurence  v.  Hopkins,  13 
John.  R.  288  ;  Sands  v.  Gelston,  15  John.  R.  51 1 ;  Purdy  v.  Austin,  3  Wend.  R. 
187 ;  Hancock  v.  Bliss,  7  Wend.  R.  267 ;  Bradley  v.  Field,  3  Wend.  272 ;  Staf- 
ford  V.  Bryan,  3  Wend.  535 ;  Gaylord  v.  Van  Loan,  15  Wend.  R.  308  ;  AUen  v. 
Webster,  15  Wend.  R  284 ;  Stafford  v.  Richardson,  15  Wend.  302 ;  Clarke  v. 
Dutcher,  9  Cowen,  674 ;  RoseveJt  v.  Mark,  6  John.  Ch.  R  290 ;  Vankeuren  v.  Par- 
melee,  2  Comstock's  R.  531 ;  Watkinsv,  Stevens,  4  Barb.  S.  C.  R  170 ;  Cocks  v. 
Weeks,  7  Hill,  46 ;  TompHns  v.  Brotsn,  1  Denio's  R.  247.  In  this  State,  it  is  now 
provided  by  statute,  no  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  statute,  unless  the 
same  be  contained  in  some  writing,  signed  by  the  party  to  be  chafged  thereby,  with  a 
provision  that  this  section  shall  not  alter  the  efiect  of  any  payment  of  principal  or 
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claim  nothing  more  than  the  promise  gives  him.  And  the  same 
consequences,  I  conceive,  will  follow  upon  that  sort  of  acknow- 

interest  Code  of  Proceduro,  1649 ;  Laws  of  1849,  p.  638,  $110.  A  simUar  pro- 
vinon  was  contained  in  the  Code  of  1848.  I  am  not  aware  that  any  decision  has 
been  made  under  this  code,  as  to  what  will  be  a  sufficient  writing  to  bring  a  case  with- 
in this  act.  The  effect  of  the  act  upon  demands  barred  by  the  statute  before  the  Code 
or  1848,  has  been  before  the  court,  and  it  has  been  held  that  a  promise  made  since 
the  Code  took  eflbct,  to  pay  a  debt  which  was  barred  by  the  statute  of  limitations  be- 
fore the  Code  went  into  operation,  will  not  revive  the  cause  of  action  unless  such 
promise  be  in  writing,  subscribed  by  the  party  to  be  charged  thereby.  Wadnoarth  v. 
Thoma9, 7  Barb.  S.  C.  R.  445.  So,  too,  in  Massachusetts,  the  doctrine  of  BeZi  v.  Jfsr- 
rsson  prevails.  Bongs  v.  HaU,  9  Pick.  369 ;  Bailey  v.  Crane,  21  Pick.  333  ;  Bar- 
nard V.  Bartholomew,  23  Pick.  391 ;  Sumner  v.  Sumner,  1  Mete  394 ;  Webber  v. 
President,  ^-c.  of  Williame  College,  23  Pick.  302  ;  and  now,  under  the  Revised 
Statutes  of  that  Commonwealth,  chap.  120,  (  13,  the  acknowledgment  or  promise 
roust  be  made,  or  contained  in  some  writing  signed  by  the  party  chargeaUe  thereby. 
Under  that  statute  it  has  been  held  that,  where  a  debtor,  (the  surviving  member  of  a 
firm,  who  owed  W.  a  debt  of  |)20  for  goods  sold,)  wrote  a  letter  to  the  creditor  with- 
in six  years  next  before  W.  sued  him  for  the  goods,  saying  that  W.*s  bill  ought  to  have 
been  paid  before,  and  promising  to  attend  to  it  in  a  short  time, — fthe  debtor  afterwards 
took  advantage  of  the  insolvent  law,  and  entered  on  the  schedule  of  his  debts  the 
sum  of  (20,  as  due  to  W.) — that  these  facts  showed  a  sufficient  definite  acknow- 
ledgment of  the  $30  debt  due  to  W.  to  take  the  case  out  of  the  statute  of  lunitatioBB 
under  the  Revised  Statutes:  Woodbridge  v.  AUen,  12  Metcalf 's  R.  470.  So,  too,  m 
Maine,  the  rule  in  Bell  v.  Morrison  prevails :  Perley  v.  Little,  3  Greenleaf 's  R.  97 ; 
Porter  v.  Hill,  4  Greenl.  R.  41 ;  Miller  v.  Lancaster,  4  Greenl.  159 ;  Tkayre  v. 
Mills,  2  Shep.  R.  300 ;  Lombard  v.  Pease,  2  Shep.  349 ;  Oakes  v.  Mttehell,  3 
Shep.  360 ;  CoJ^n  v.  Bueknam^  3  Fairf.  R.  471 ;  Braekett  v.  Mountford,  3  Fairfield, 
72  ;  Warren  Academy  v.  Starrett,  3  Shep.  443.  So,  too,  in  Connecticut :  Deforest 
V.  Hunt,  8  Conn.  R.  185 ;  Belknap  v.  Oleason,  1 1  Conn.  R.  160 ;  Austin  v.  Bostvoiek, 
9  Conn.  496.  So,  too,  in  New  Hampshire :  Russell  v.  Copp,  5  N.  H.  R.  154 ;  Exeter 
Bank  v.  Sullivan,  6  N.  H.  R.  124 ;  Blair  v.  Drew,  6  N.  H.  R.  235 ;  Kelly  v.  Sanborn, 
9  N.  H.  R.  46  ;  Kitridge  v.  Brown,  9  N.  H.  R  377  ;  Ventris  v.  Shaw,  14  N.  H.  R., 
2d  ser,  v.  2,  p.  422 ;  Manning  v.  Wheeler,  13  N.  H.  R.  486.  Chancellor  Vroom,  in 
New  Jersey,  in  the  case  of  The  Executors  of  Connover  v.  Connover  and  others, 
Saxt.  Ch.  R.  403,  applied  the  rule  laid  down  in  Bell  v.  Morrison,  He  said, "  What  pro- 
mise or  admission  will  take  the  case  out  of  the  operation  of  the  statute,  has  been  long 
much  controverted  in  court  Different  judges  took  different  views  of  the  question, 
and  various  devices  were  resorted  to,  to  evade  the  statute.  One  refinement  was 
added  to  another,  until  the  provisions  of  a  wholesome  law  became  almost  a  nul- 
lity. Of  late  years,  these  refinements  have  been  approached  for  examination,  and 
the  glare  of  great  names  having  passed  away,  it  has  been  found  upon  a  close  iuqwc- 
tion,  that  they  are  destitute  of  sound  sense  and  practical  utility  to  support  them.  The 
late  decisions  have  corrected  the  errors  which  were  afloat,  and  given  the  true  cun- 
stniction  of  the  statute,  and  m  a  way  calculated  to  settle  it"    In  Vermont,  the  rule 
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ledgment  which  is  found  in  a  will  like  the  present,  creating  a 
trust  for  paying  debts  barred  by  the  statute  of  limitations.  The 
creditor  will  get  nothing  but  what  the  trust  gives  him.[2J    This 

has  been  laid  down  thus :  "  That  an  nnqnalified  acknowledgment  of  the  debt  as  un- 
paid and  'still  subsiBting,  is  evidence  from  which  a  new  promise  to  pay  is  to  be  mferred. 
In  deciding  what  shall  amonnt  to  such  an  acknowledgment,  we  have  discarded  the 
old  rale  of  constraction,  which  had  nearly  operated  to  repeal  the  statute,  and  we  now 
hold  that  the  conduct  and  declarations  of  the  party  shall  be  understood  in  their  natu- 
ral and  obriouB  sense,  as  if  applied  to  any  other  subject."      Phelps  v.  Stewart,  12 
Vermont  R.  363.    See,  also,  Barlow  v.  Bellamy,  7  Vermont  R.  54 ;  Crosa  v-  Conner, 
14  Vermont  R.  394.    In  Maryland,  the  acknowledgment  of  the  debt,  to  take  it  with- 
out the  statute,  if  not  made  in  express  terms,  must  be  evidenced,  ^t  least,  by  &cts, 
satisfactorily  showing  the  admission  of  the  debtor  that  the  debt  had  never  been  p«d. 
Beltzhooverr.  Yewell,  11  Gill  &  John.  216.    See,  also,  Oliver  r.  Gray,  1  Harr.  6l 
Gill,  204 ;  Sotkeron  v.  Hardy,  t5  Gill  6l  John.  133 ;  Frey  v.  Kirk,  4  Gill  &  John. 
609 ;  Rogers  Executors  v.  Waters,  2  Gill  6l  J.  69.    In  Vii^rinia,  Mr.  Justice  Park- 
er says,  '*  The  modern  decisions,  discarding  the  distinctions  and  refinements  which  had 
gone  nigh  to  repeal  the  statute  of  limitations,  and  justly  considering  it  as  an  act  of 
repose  to  protect  against  long  donnant  claims,  even  when  they  might  not  have  been 
paid,  have  re*established  the  doctrine  settled  in  England,  soon  after  the  making  of  the 
statute  of  21  James  1,  c  16,  from  which  our  law  is  taken,  namely,  that  the  subse- 
quent promise  or  acknowledgment  to  take  the  case  out  of  the  statute,  ought  to  be 
such  a  one  as,  if  declared  upon,  would  support  an  action  of  itself ;  that  is,  it  must  be 
as  express  promise  to  pay,  or  such  an  acknowledgment  of  a  balance  then  due,  unac- 
companied by  reservations*  or  conditions,  as  that  a  jury  ought  to  infer  from  it  a  pro- 
mise to  pay."    Ayletfs  Executors  v.  Robinson,  9  Leigh,  45.    See,  also,  Butcher  v. 
Hixton,  4  liMgh,  519 ;  Bankv.  Clarke,  4  Leigh,  603 ;  Sutton  v.  Burruss,  9  Leigh, 
381.    Mr.  Angel,  in  his  Troatiee  on  limitations,  sums  up  the  rale  of  law  on  this  sub- 
ject thus:  1,  That  a  debt  barred  by  the  statute  of  limitations,  may  be  revived  by  a 
new  promise ;  2,  That  such  new  promise  may  either  be  an  express  promise  or  an  im- 
plied one ;  3,  That  the  latter  is  created  by  a  clear  and  unqualified  acknowledgment 
of  the  debt ;  4,  That  if  the  acknowledgment  be  accompanied  by  such  qualifying  ex- 
pressions or  circumstances  as  to  repel  the  idea  of  an  intention  or  contract  to  pay,  no 
implied  promise  is  created.*   He  adds,  "  The  point  to  be  resolved  in  all  cases  is,  whether 
the  acknowledgment  or  promise  is  grounded  upon  a  presumption  of  payment,  or  wheth- 
er it  is  a  new  contract  springing  out  of,  and  supported  by,  the  original  consideration. 
It  clearly  appears,  both  upon  principle  and  authority,  that  it  is  the  latter ;  and  the  de- 
cisions of  all  the  courts  throughout  the  country  an  remarkably  uniform  in  so  estab- 
lishing it  *'    Angel  on  Limitations,  p.  245,  ^  2.'>. 

[2]  A  devise  of  lands,  in  trust  to  pay  debts,  was  formerly  supposed  to  include  debts  upon 
which  the  statute  of  limitations  had  closed.  See  Oroffen  v.  MiU;  2  Vera.  141 ;  Blake' 
way  V.  Earl  of  Stafford,  2  P.  Wms.  373  ;  Andrews  v.  Brown,  Prec.  in  Chan.  385. 
The  doctrine  of  the  old  case  has  undergone  a  reasonable  modification,  and  a  distinc- 
tion has  been  made  between  those  debts  in  respect  to  which  the  period  of  limitation  had 
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particular  objection,  therefore,  to  Williamson  v.  Nayhr  does  not, 
I  conceive,  exist. 

Another  observatien  strongly  in  favor  of  WiUiamson  v.  Nay- 
lor  is  this :  if  the  claimants  had  been  treated  as  legatees,  and 
not  as  creditors,  the  rights  of  a  creditor  to  the  benefit  of  the 
trust  might  have  lapsed  by  his  death  in  the  lifetime  of  the  tes- 
tator. This  could  not  have  been  in  accordance  with  the  inten- 
tion of  the  debtor.  His  purpose  must  have  been  to  be  honest 
towards  his  creditors,  and  such  is  the  proper  construction  of  the 
will,  unless  the  circumstance,  that  the  testator  has  given  to  his 
creditors  the  residue  of  his  estate,  makes  a  difference.  With  re- 
spect to  that  «pbint,  the  case,  perhaps,  would  best  be  considered 
as  one  of  obligation  and  bounty  inseparably  mixed  together.  It 
was  a  direction  to  pay  the  old  debt,  with  such  benefit  (if  any)  as 
the  residue  might  give,  by  way  of  compensation,  for  the  incon- 
veniences of  delay.  The  direction  to  pay  the  debt  would  pre- 
vent the  possibility  of  lapse,  and  the  bounty  would  be  ex- 
plained. 

I  have  only  one  other  observation  to  make  upon  that 
[*301]  *case.  I  believe  I  stated  during  the  argument  that  I  had 
reason  to  think  the  learned  judge  before  whom  Williamr 
sonv.  Naylor  was  heard,  on  further  directions,  retained  the  opinion 
he  then  expressed.  I  find  that  his  observations  were  directed 
only  to  show,  that,  whatever  construction  might  have  been  put 
upon  the  will  in  that  case,  (whether  as  giving  legacies  or  direct- 
already  been  completed  in  the  testator's  life,  and  which. are  still  presumed  to  be  paid, 
and  those  upon  which  the  statute  had  not  mn»  and  which,  under  a  provision  by  will 
for  payment  of  debts,  are  not  subject  to  be  barred  by  the  statute  running  aAer  the 
death  of  the  testator,  for  the  trustee's  neglect  shall  not  prqindice  the  creditor.  See 
The  ExectoTM  of  Fergus  y.  Gore,  1  Sch.  &.  Lef  107.  The  modem  doctrine  in  Eng- 
land and  in  ftiis  cdtintry  seems  <o  be  that  a  devise  of  real  or  personal  estate  for  the 
.payment  of  just  debts,  will  not  revive  a  debt  upon  which  the  statute  has  fully  operat- 
ed before  the  testator's  death.  The  testator,  in  such  case,  makes  no  promise,  direct  or 
implied,  as  he  only  intends  that  the  courts  of  law  aud  equity  are  to  determine  what 
are  just  debts,  and  to  leave  his  executors  at  liberty  to  use  all  means  of  resistance 
against  demands  upon  his  estate  to  which  the  testator  might  have  objected.  See 
Burke  V.  Jones,  3  Ves.  &  Beav.  R.  275 ;  Rosevelt  v.  Mark,  6  John.  Ch.  R.  266 ; 
Smith  V.  Porter,  1  Bmney,  209 ;  Peck  v.  Botsford,  7  Conn.  R.  172  ;  Angel  on  Limi- 
Utions,  p.  245,  (26. 
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ing  pajrment  of  debts,)  the  resalt,  except  as  to  the  legacy  duty, 
would  probably  have  been  the  same. 

Iq  considering  whether  I  ought,  in  the  present  case,  to  accede 
to  the  prayer  of  the  petition,  I  am  bound  to  have  regard  to  the 
fact,  that  the  case  made  by  the  petition  is  a  case  affecting,  or 
which  might  affect,  the  construction  of  the  will.  It  is  a  case 
which  ought  to  have  been  made  in  the  first  instance.  There  is 
no  suggestion  that  facts  are  newly  discovered,  and  no  explana- 
tion is  offered  why  the  case  was  not  brought  forward  in  the 
earlier  and  proper  stage  of  the  proceedings.  The  argument  be- 
fore me  was,  that  the  decision  in  Williamson  v.  Naylor  was 
unsatisfactory,  and  that  there  were  circumstance^  which  distin« 
guished  it  from  this  case ;  but  the  cirwmstances  relied  upon  for 
establishing  the  distinction  were*not  ;5uch  as  to  bring  this  case 
within  Coppin  v.  Coppin,  I  heud  Aothing  of  any  of  the  debts 
having  been  paid  until  the  close  of  the  argument ;  and  then  the 
fact  was  urged, — ^as  it  is  now, — ^not  as  affecting  the  construction 
of  the  will,  but  only  the  particular  creditors  whose  debts  are  said 
to  have  been  paid. 

The  decree  in  this  case  was  made  in  1828,  and  the  plaintiffs, 
in  the  absence  of  the  creditors,  then  asked  and  obtained  jslhch 
inquiries  with  reference  to  the  debts  in  question  as  they  thought 
proper.  In  August,  1841,  on  further  directions,  inquiries  were 
again  directed  with  reference  to  those  debts;  and  other 
inquiries  were  ^ordered  to  be  made  when  the  cause  [*302] 
came  on  in  December,  1842.  And  in  January  last,  when 
the  cause  was  heard  a  third  time  for  further  directions,  the  parties 
claiming  to  be  creditors  being  before  the  court,  no  suggestion 
was  made  that  any  additional  inquiries  were  necessary :  the  case 
was  argued,  and  the  parties  in  the  cause  took  the  chance  of  a 
determination  being  come  to  favorable  to  their  interest  If  the 
creditors  had  been  parties  tq  the  cause,  they  would,  in  strictness 
be  entitled  to  insist  that  no  case  should  be  made  against  them 
which  was  not  made  by  the  pleadings.  In  this  case,  although 
the  creditors  are  not  parties  to  the  record,  they,  and  the  parties 
in  the  cause,  have  met  in  the  master's  office,  and  contested  this 
case  upon  such  grounds  as  the  latter  thought  proper  to  bring 
forward ;  and  the  question  is,  ought  they  now  to  be  allowed  to 
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make  a  neinr  case  against  any  creditor?  There  is,  perhaps,  no 
rule  absolutely  binding  upon  the  court,  but  the  indulgence  now 
asked  ought  not  to  be  granted,  except  under  very  special  circum- 
stances ;  and,  in  the  present  case,  I  think  one  of  those  circum- 
stances ought  to  be  this :  that  the  court,  at  the  time  of  making 
the  order  for  further  inquiries,  ought  to  have  before  it  such  evi- 
dence of  the  truth  of  the  case  relied  upon  by  the  plaintiffs,  that 
it  can  at  once  say,  if  that  evidence  cannot  be  controverted,  the 
case  is  proved.  I  speak  of  a  cause  which  has  already  been 
three  times  before  the  master,  and  in  which  no  explanation  is 
given  why  the  new  case  was  not  adduced  before.  In  such  cir- 
cumstances, that  is  not  necessarily  sufficiei^t  as  a  ground  for 
inquiry,  which  might  hav%  been  sufficient  if  adduced  in  the  first 
instance.  The  statement  that  the  last  instalment  of  14«.  in  the 
pound,  making  up  20^.,  wy  paid  on  some  of  these  debts,  is 
founded  merely  on  the  belief  of  the  witness  who  deposes  to  it 
by  his  affidavit,  but  does  not  state  the  grounds  of  his  belief.    If 

this  deposition  had  been  made  in  an  examination  upon 
[*303]    ^interrogatories,  it  would  not  be  sufficient  proof  of  the 

payment  Nor  is 'it  clear  that  the  particular  creditors,  if 
paid  .the  principal  of  their  debts,  might  not  have  claim  for  in- 
terest ;  and  if,  at  the  date  of  the  will,  anything,  however  small, 
was  due  as  a  debt,  (except  for  the  statute  of  limitations,)  the  case 
would  still  fall  within  Williamson  v.  Naylor.  In  such  a  will 
as  this,  the  circumstance  that  the  testator  has  benefitted  one 
creditor  more,  in  proportion,  than  another,  cannot  have  any 
weight. 

On  the  other  point  of  which  I  reserved  the  consideration,  I 
am  of  opinion  that  the  claim  made  by  one  of  the  parties  inter- 
ested in  Thelluson's  debt  was  a  sufficient  claim  to  entitle  the 
creditors  in  respect  of  that  debt  to  the  benefit  of  this  bequest 
Although,  prima  fdcie,  the  last  survivor  of  the  partners  would 
be  taken  to  have  an  interest  in  the  joint  debt,  yet  that  is  not  ne- 
cessarily so ;  and  if  the  representatives  of  another  partner  were 
excluded  from  the  power  of  making  the  claim,  the  persons  actu- 
ally interested  might  be  shut  out  from  the  benefit  the  testator 
intended  for  them  without  any  default  of  their  own.    I  do  not 
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say  that  the  claim  by  a  mere  stf  anger  would  have  been  sufficient, 
bat  I  thinlc  the  claim  actually  made  is  sufficient. 

The  second  petition  which  has  been  presented  in  the  cause 
was  unnecessary.  The  sum  attributed  to  each  debt  may,  where 
there  is  any  questicni  about  the  title  to  it,  instead  of  being  paid, 
be  earned  to  the  account  of  the  parties  to  whom  it  has  been 
found  to  be  due  upon  the  facts  which  are  before  the  court ;  and 
the  persons  interested,  or  claiming  to  be  so,  may  have  liberty  to 
apply  in  the  usual  way. 


•Wood  v.  Rowcliffe.  ['SOd] 

]844:  Janaary  19th. 

Bill  for  the  delivery  up  of  specific  chattels  deposited  by  the  plaintiff  with  A.,  his 
agent)  which  A.  fraudulently  contracted  to  assign  to  B.,  and  B.  advertised  to  be 
sold ;  and  for  an  injunction  to  restrain  the  sale  by  B  ,  and  to  restrain  A.  and  B. 
from  parting  with  the  goods,  the  goods  being  still  in  the  possession  of  A.,  the  agent 
Demurrer  by  B.  overruled. 

Whether  the  jurisdiction  to  protect  by  injunction  the  possessioui  and  decree  the  de- 
livery up  of  specific  chattels,  is  confined  to  chattels  the  loss  or  injury  of  which 
would  not  be  adequately  compensated  in  damages,  or  which  it  may  not  be  possible 
specifically  to  replace — quare  7 

The  bill  stated,  that,  by  an  indenture  dated  in  October,  1836, 
&e  plaintiff  and  J.  D.  Flood  were  appointed  new  trustees  of  cer- 
tain trust  funds,  under  a  settlement  for  the  benefit  of  John 
Wright,  and  Jane  his  wife,  and  their  issue.  That  in  June,  1837, 
the  plaintiff  and  Flood  lent  to  Knight,  the  husband  of  Jane,  one 
of  the  children  of  John  Wright  and  Jane  his  wife,  1830Z.,  part 
of  the  trust  funds,  upon  the  security  of  two  warrants  of  attorney, 
one  for  1680/.,  and  the  other  for  150/.,  upon  each  of  which  judg- 
ment was  entered  up  in  July,  1837 :  that  the  plaintiff  (Flood 
having  died)  caused  a  writ  of  fieri  facias  to  be  issued  to  the 
sheriff  of  Surrey,  directing  him  to  levy  the  sum  of  1680/.  upon 
the  goods  and  chattels  of  Knight.  The  officer  entered  Knight's 
dwelling-house,  in  Nelson  Square,  and  took  in  execution  his 
household  furniture  and  effects ;  and  on  the  27th  of  August, 
1840,  the  sheriff  executed  to  the  plaintiff  a  bill  of  sale  of  such 
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furniture  and  effects,  (the  particulars  whereof  were  set  forth  in 
an  inventory  thereto  annexed,)  in  consideration  of  949^  12^.,  at 
which  the  same  were  appraised. 

The  bill  set  forth  a  copy  of  the  inventory,  and  stated  that  the 
plaintiff  took  possession  of  the  furniture  and  effects  under  the 
bill  of  sale ;  that,  at  the  request  of  Wright  and  his  wife,  he  al- 
lowed'the  same  to  remain  in  the  house  at  Nelson  Square :  and 
that  he  appointed  Elizabeth  Wright,  a  daughter  of  John  Wright 
and  Jane  his  wife,  to  hold  the  bill  of  sale,  and  keep  possession 
of  the  furniture  and  effects  in  the  plaintiff's  name :  that,  a  day 
or  two  afterwards,  Knight  and  his  family  removed  to 
[*305]  another  residence ;  and  that,  in  November,  1840,  ^Knight 
became  bankrupt :  that  Elizabeth  Wright,  on  behalf  of 
the  plaintiff,  removed  the  furniture  and  effects  to  a  house  which 
she  took,  in  her  own  name,  in  Meadow  Place,  in  March,  1842 ; 
and  shortly  after  such  removal.  Knight  and  his  family  went  to 
reside  with  Elizabeth  Wright  at  Meadow  Place,  and  thencefor- 
ward continued  to  use  the  furniture  and  effects  jointly  with  her. 

The  bill  stated,  that,  in  the  absence  of  the  plaintiff  from  En- 
gland, and  without  his  knowledge,  Elizabeth  Wright,  in  conjunc- 
tion with  Knight,  borrowed  from  the  defendant  Rowcliffe  various 
sums  of  money,  and  the  defendant  Rowcliffe  alleged,  that,  to 
secure  the  repayment  thereof,  Elizabeth  Wright  and  Knight  had 
given  to  Rowcliffe  their  joint  and  several  promissory  notes ;  and 
that,  by  an  indenture,  dated  the  31st  of  December,  1842,  Eliza- 
beth Wright  had  assigned  to  Rowcliffe  all  the  household  goods 
and  furniture  in  the  house  at  Meadow  Place,  set  forth  in  an  in- 
ventory therein  referred  to,  (comprising  the  furniture  and  effects 
which. belonged  to  the  plaintiff  under  the  said  bill  of  sale,)  upon 
trust,  that  Rowcliffe  might,  at  any  time  after  the  3d  of  May  then 
next,  whenever  he  should  think  meet,  cause  the  said  goods  and 
effects  to  be  sold  as  therein  mentioned,  and  out  of  the  money 
arising  from  such  sale,  after  paying  the  expenses  thereof,  to  re- 
pay himself  the  amount  of  such  advances  and  intei-est  thereon, 
and  pay  the  surplus  to  Elizabeth  Wright ;  and  that  Rowcliffe 
was  thereby  empowered  to  enter  on  the  said  premises  and  hold 
an  auction  there,  and  remove  the  furniture  and  effects  there- 
upon :  that,  on  the  21st  of  November,  1843,  an  advertisement 
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appeared  announcing  the  said  furniture  and  effects  for  sale  by 
auction  on  the  28th  of  the  same  month  :  that  Elizabeth  Wright 
and  Knight  were  both  of  them,  unable  to  repay  the  said  ad- 
vances, and  that  Rowcliffe  threatened  and  intended  to  proceed 
with  the  said  sale. 

•The  bill  also  charged  that  Elizabeth  Wright  held  [*306] 
possession  of  the  furniture  and  effects  on  behalf  of  the 
plaintiff  since  August,  1840,  and  that,  by  such  possession  of 
Elizabeth  Wright,  the  plaintiff  had- ever  since  retained  and  did 
still  retain  possession  of  the  furniture  and  effects  for  his  own  use 
and  benefit  absolutely ;  that  the  plaintiff  had  applied  to  Row- 
cliffe to  deliver  up,  or  cause  to  be  delivered  up,  to  him  (the  plain- 
tiff)  complete  possession  of  the  same ;  that  the  whole  transac- 
tion relating  to  the  indenture  of  the  31st  of  December,  1842,  was 
a  fraud  concerted  by  Knight,  and  the  defendants  Wright  and 
Rowcliffe,  to  deprive  the  plaintiff  of  the  said  furniture  and  ef- 
fects ;  and  it  prayed  that  the  plaintiff  might  be  declared  the  sole 
and  exclusive  owner  of  the  said  furniture  and  effects  ;  and  that 
Elizabeth  Wright  and  Rowcliffe,  respectively,  might  be  decreed 
to  deliver  up  possession  of  the  same  to  the  plaintiff,  and  that 
they  might  respectively  be  restrained  by  injunction  from  parting 
with  or  disposing  of  the  same  to  any  person  other  than  the 
plaintiff,  and  from  selling  or  anywise  injuring,  or  suffering  to  be 
sold  or  disposed  of  or  anywise  injured,  the  said  furniture  and 
effects ;  and  that  Rowcliffe  might  be  restrained  from  selling  the 
same  according  to  the  advertisement. 

Upon  this  bill  an  injunction  was  obtained  ex  parte.    The  de- 
fendant Rowcliffe  afterwards  demurred  for  want  of  equity. 


Mr.  Kenyon  Parker^  and  Mr.  W.  Hislop  Clarke,  for  the  de- 
murrer. 

The  case  alleged  by  the  bill  is  that  of  an  agent,  for  a  special 
purpose,  exceeding  her  authority.    The  defendant  Eliza- 
beth Wright  was  appointed  by  the  plaintiff  to  *keep  pos-    [•307] 
session  of  certain  property  consisting  of  common  articles 
of  household  furniture ;  the  assignment  of  those  articles  is  either 
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a  nullity,  Fenn  v.  Harrison^{a)  or  it  would  operate  as  a  conver- 
sion, and  therefore  the  plaintiff  might  bring  trover :  tfCombie 
V.  Davies,{b)  Stephens  v.  ElwaU.{c)  The  remedy  of  the  plain- 
tiff is  at  law,  and  no  dijficulties  are  stated  which  require  the 
interposition  of  equity.  The  jurisdiction  of  this  court  to  enforce 
the  delivery  of  specific  chattels  is  not  exercised  except  in  cases 
where  the  chattel  in  question  has  some  value  annexed  to  it,  or 
some  character  impressed  upon  it  which  is  not  transferrable  to 
any  other  article  of  the  same  kind,  and  where  the  loss  of  the 
particular  thing  would  be,  in  a  sense,  irreparable.  This  is  ob- 
vious upon  all  the  authorities.  The  passage  on  this  subject  by 
Lord  Redesdale,((2)  in  which  the  jurisdiction,  in  all  these  cases, 
is  lefenred  to  the  incomplete  nature  of  the  legal  remedy, — to  the 
circumstance  that  the  justice  of  the  case  is  not  satisfied  by  the 
recovery  of  the  value  in  trover,  or  by  possibility  the  thing  itself^ 
in  detinue, — would  be  unmeaning,  if  any  kind  of  goods  or  effects 
were  within  the  rule ;  and  the  cases  would  not  have  been  put 
expressly  upon  the  peculiar  nature  of  the  subject  which  was 
sought  to  be  recovered  :  as  the  horn  in  Pusey  v.  Pusef/,{e)  the 
tobacco-box  of  the  club  in  FeUs  v.  Recuijl^f)  the  patera  in  the 
Dvke  of  Somerset  Cookson,{g)  the  box  of  jewels  in  SavUle  v. 
Tankred:{h)  and  the  heir-looms  in  the  Earl  of  Mcuxlesfield  v. 
Davis,{i) — all  being  articles  of  curiosity,  antiquity,  or  hereditary 

estimation,  which,  as  observed  by  Lord  Eldon,  in  the 
[•308]    case  of  *Nutbrown  v.   ThomtonJ(^k)  turned  upon  the 

pretium  affectionis.  The  same  considerations  arose  in 
Lady  Arundell  v.  Phipps,{l)  where  the  injunction  was  granted 
to  protect  ancient  family  pictures,  chattels  which  Lord  Eldon 
describes  "  of  a  very  special  and  peculiar  kind."(m)  It  is  on  the 
•  same  ground  that  the  court  decrees  the  delivery  up  of  title-deeds, 
and  the  whole  jurisdiction  in  enforcing  the  spacific  performance 
of  agreements  is  an  expansion  of  the  like  principle.(n)    In  this 

(a)  3  T.  R.  757.  (ft)  6  East,  537. 

(c)  Per  Lord  EQenboroagfa,  4  Ma.  Sl  Sel.  261.        (</}  Tr.  on  Fl.,  p.  1X7,  e^  4- 

(e)  1  Vem.  273.  (/)  3  Vet.  70.  (g)  3  P.  Wdm.  389. 

(A)  1  Vee.  101 ;  see  Sopp.  cBelt)  72.  (t)  3  V.  &  B.  16. 

ik)  10  Ves.  162 ;  tee,  also,  6  Vcs.  779.  (/)  10  Ves.  139. 

(m)  Id.  147.  (n)  Lord  Redesdale,  Tr.  Fl.,  pp.  117,  118|  ed.  4. 
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case  there  is  no  allegation  that  any  article  comprised  in  the  in* 
ventory  is  of  a  nature  which  might  not  be  immediately  replaced 
by  a  common  upholsterer.  The  case  is  analogous  to  those  in 
which  it  has  been  ineffectually  attempted  to  enforce  the  specific 
performance  of  an  agreement  to  buy  or  sell  government  stock, 
where  the  court  has  left  the  party  ta  his  damages  at  law,  {Ctid 
V.  Rutter,){a)  as  affording  an  equally  efficacious  remedy. 

Mr,  RomiUyy  for  the  plaintiff,  was  not  heard. 


Yice-Chancellor  : — The  case  alleged  by  the  bill  is»  that  cer- 
tain specific  chattels,  described  in  an  inventory,  were  placed  in 
the  possession  of  Elizabeth  Wright,  to  be  held  by  her  as  the 
agent  of  the  plaintiff ;  and  that,  in  breach  of  her  duty  to  her 
principal,  she  has  contracted  for  the  sale  of  these  goods  to  a 
third  party :  and  the  question  is,  whether  a  court  of  equity  will 
not,-  at  the  suit  of  the  principal,  restrain  his  agent  from 
parting  with  the  possession  of  'his  property,  by  which  [•309] 
the  plaintiff's  title  would  be  embarrassed,  if  not  defeat- 
ed? I  have  not  the  slightest  doubt  that  the  plaintiff  is  entitled 
to  the  protection  of  the  court  against  the  wrongful  act  which  is 
threatened  by  his  agent.  I  have  known  many  bills  to  have 
been  filed  in  the  Court  of  Exchequer,  formerly,  on  behalf  of 
the  owners  of  cargoes,  to  prevent  improper  deaUngs  with  the 
goods  by.  their  agents,  or  persons  in  the  situation  of  agents. 
The  right  to  be  protected  in  the  use  or  beneficial  enjoyment  of 
property  in  specie  is  not  confined  to  articles  possessing  any  pe- 
culiar or  intrinsic  value.  In  this  case,  the  plaintiff  is  clearly 
entitled  to  the  injunction  to  restrain  the  sale  of  the  goods,  in 
order  to  carry  into  effect  the  attempted  alienation  of  the  property 
by  Elizabeth  Wright,  and  the  right  to  the  injunction  will  sus- 
tain the  bill. 

I  proceed  upon  the  ground  that  the  furniture  and  effects  are 

« 

still  in  the  possession  of  Elizabeth  Wright ;  for,  upon  the  allega- 
tions in  the  bill,  that  must  be  taken  to  be  the  case.  I  think  the 
charge,  that  the  plaintiff  has  applied  to  Rowcliffe  for  possession 

• 

(c)  1  p.  Wm>.  571. 

Vol.  m.  35 
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of  the  property,  does  not  displace  the  previous  allegation,  that  it 
is  actually  held  by  Elizabeth  Wright  on  behalf  of  the  plaintiff, 
and  that  her  possession  ever  since  August,  1840,  has  been  the 
virtual  possession  of  the  plaintiff  himself.  I  do  not  say  that  the 
bill  could  be  sustained  in  its  present  shape,  if,  by  the  statements, 
the  property  appearad  to  be  in  Rowcliffe's  possession ;  nor  do  I 
give  any  opinion  the  other  way. 

Upon  the  question  raised  by  the  demurrer,  the  charge,  that  the 
transaction  respecting  the  alleged  assignment  to  Rowcliffe  is  a 
fraud  conceited  by  him  and  the  other  defendant  and  Knight,  as 
against  the  plaintiff,  becomes  also  material. 

Demurrer  overruled. 


[•310]  *Ellis  v.  Lewis. 

1844:— 20th  Jan.,  16th,  19th,  and  33nd  Feb. 

The  testator  devised  all  his  real  estate  to  a  trustee  upon  trust  for  sale,  with  power  to 
convey  the  same  to  purchasers  without  the  concurrence  citaiy  penwn  or  penons  be- 
neficially claiming  under  his  will ;  and  he  directed  the  trustee  to  stand  possessed  of 
the  proceeds  of  such  sale,  together  with  the  residue  of  his  personal  estate,  upon  trust 
to  pay  one  moiety  of  the  interest  and  dividends  thereof  to  his  wife  during  her  widow- 
hood, and  the  other  moiety  of  such  interest  and  dividends  (and  the  whole  after  his 
wife's  decease  or  second  maxriage)  to  his  sister  for  her  life ;  with  remainder,  as  io 
the  whole  of  the  trust  funds,  to  the  children  of  the  testator's  sister  for  their  lives  and 
the  life  of  the  survivor ;  remainder  over.  The  widow  of  the  testator  was  dowable 
of  part  of  the  real  estate : — Held,  that  the  widow  was  entitled  both  to  her  dower  and 
to  the  benefit  given  to  her  by  the  will. 

Where  the  devise  of  land  is  in  trust  for  sale,  the  mode  of  applying  the  proceeds  does 
not  afibet  the  question,  whether  the  widow  is  entitled  to  her  dower,  or  is  put  to  her 
election. 


W.  Ellis,  by  his  will,  dated  in  March,  1838,  bequeathed  his 
personal  estate  imto  the  defendant  Lewis,  upon  trust  to  convert 
the  same  into  money ;  and  after  payment  thereout  of  debts,  and 
the  legacies  thereinbefore  bequeathed,  the  testator  directed,  that^ 
in  the  event  of  any  surplus  remaining,  the  same  should  sink  into 
and  form  part  of  his  residuary  real  estate ;  and  he  devised  all  his 


CASES  IN  CHANCERY.  31ft 


1844.— EUiiv.LewM. 


messuages,  lands,  tenements,  and  hereditaments,  and  real  estate 
whatsoever  and  wheresoever  situate,  lying,  and  being,  unto  the 
defendant  Lewis,  his  heirs  and  assigns  for  ever,  upon  trust,  as 
soon  as  conveniently  might  be  after  his  (the  testator's)  decease, 
to  sell  and  absolutely  dispose  of  his  said  real  estate  in  manner 
therein  mentioned,  and  generally  to  do,  perform,  and  execute  all 
such  further  acts,  matters,  deeds,  and  things  as  might  be  requi- 
site and  pn>per  for  the  purpose  of  effectuating  and  completing 
such  sale  or  sales,  and  that  as  fully  and  effectually  as  he  (the 
testator)  himself  could  have  done  if  living ;  with  power  to  make 
and  execute  all  necessary  and  proper  conveyances  and  assu- 
rances of  the  said  real  estate  to  the  purchaser  or  purchasers  there- 
of, without  the  concurrence  of  any  person  or  persons  beneficially 
claiming  under  the  said  will;  and  he  declared  that, the  receipt 
or  receipts  of  his  said  trustee  should  be  a  sufficient  dlschai^e  for 
the  purchase-money.  And  after  charging  ,the  monies  produced 
by  such  sale  with  payment  of  the  expenses  attendant  on  the  ex- 
ecution of  the  said  trusts,  and  so  much  at  his  debts  andi^^cies 
as  his  personal  estate  should  not  su^e  to  pay,  hadirect-  '^^ 
ed  his  trustee  to  invest  such  proceeds  *on  government  or  [*3ll] 
real  securities,  and  receive  the  interest  and  dividends 
thereof,  upon  trustj  as  to  one  moiety  thereof,  to  pay  the  same  unto 
his  wife  Nancy  during  her  widowhood ;  and  as  to  the  other 
moiety  of  such  interest,  and  as  to  the  whole  thereof  after  his 
wife's  decease  or  second  marriage,  upon  tnist  to  pay  the  same 
into  the  hands  of  his  sister  Amelia  White  for  her  separate  use ; 
and  after  the  decease  or  second  marriage  of  his  wife,  and  the 
decease  of  his  sister,  upon  trust  to  continue  the  said  principal 
monies  at  interest,  and  to  receive  the  interest  and  dividends  there- 
of, and  pay  and  apply  the  same  in  and  towards  the  maintenance 
of  all  such  children  of  his  sister  as  might  be  living  at  his  (the 
testator's)  decease,  in  equal  shares  until  they  should  respectively 
attain  the  age  of  twenty-one  years,  and  from  and  after  they 
should  respectively  have  attained  that  age,  upon  trust  to  pay  the 
aame  interest  and  dividends  to  the  said  children  in  equal  shares 
during  their  lives  and  the  life  of  the  survivor  of  them ;  and  after 
the  decease  of  such  survivor,  the  testator  devised  and  bequeath- 
^  the  whole  of  the  said  principal  monies  unto  the  defendant 
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Lewis,  his  executors  and  administrators.  And  he  appointed  his 
wife  and  the  defendant  Lewis,  executrix  and  executor  of  his 
will.  By  a  codicil  the  testator  gave  his  furniture  to  his  wife, 
and  certain  pecuniary  legacies  to  others,  and  in  other  respects 
confirmed  his  will.  The  testator  died  in  April,  1839.  The  bill 
was  filed  by  the  widow  and  executrix  against  Lewis,  the  execu- 
tor, for  the  performance  of  the  trusts  of  the  will  under  the  direc- 
tion of  the  court,  and  that  the  rights  of  all  parties  thereunder 
might  be  ascertained. 

On  the  cause  coming  on  for  further  directions,  the  only  mate- 
rial question  was,  whether  the  plaintiff,  the  widow,  could  claim 

her  dower  out  of  a  certain  part  of  the  real  estate  of  the 
[*312J    testator  of  which  she  was  dowable,  •in  addition  to  the 

bemefits  given  her  by  the  will,  or  whether  she  was  put 
to  her  election. 


Mr.  Romillt/  and  Mr.  Fottett,  for  the  widow. 

Mr.  Bazalgeitej  for  the  defendant  Amelia  White. 

Mr.  Randell,  for  the  defendsint  Lewis. 

The  arguments  (which,  as  applicable  to  this  point,  will  be 
found  reported  more  at  large  in  the  undermentioned  cases)  were, 
on  the  part  of  the  plaintiff,  that  the  gift  of  the  testator's  lands 
and  hereditaments  must  be  necessarily  confined  to  that  interest 
which  belonged  to  the  testator,  exclusive  of  the  widow's  dower; 
that  there  was  no  expression  on  the  will  of  any  intention  to  take 
away  the  right  to  dower  as  a  condition  of  the  bequest ;  that  there 
was  no  ground  to  presume  the  testator  intended  tacitly  to  affect 
the  widow's  legal  right ;  and  that  there  was  no  inconsistency  in 
the  enjoyment  by  the  widow  both  of  her  legal  interest  paramount 
to  the  will,  and  her  testamentary  interest  under  it.  On  the  part 
of  the  defendants,  it  was  contended,  that  the  inequality  which 
the  double  interest  in  the  widow  would  occasion  was  irreconcile- 
able  with  the  intentions  expressed  by  the  testator,  that  his  widow 
and  sister  should  enjoy  the  income  in  equal  moieties ;  and  that 
the  power  given  to  the  trustee  to  sell  as  effectually  as  the  testa^ 
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tor  could,  without  the  widow's  concurrence,  was  expressive  of 
an  intention  to  exclude  any  paramount  claim  of  the  widow  over 
the  estate :  1  Roper,  Husband  and  Wife,  p.  577,  Pearstm  v.  Pear- 
9on^{a)  Fretich  v.  DavieSy{b)  Chalmers  v,  Sloril^{c) 
Miall  V.  Brain,{d)  Butcher  v.  Kemp,{e)  Dickson  v.  Ro-  [•SIS] 
iinson,{f)  Roadley  v.  Dixon,{g)  Roberts  v.  Smith,{h) 
Dowson  y.  BeUj{i)  Harrison  v.  Harrison^ijc)  Rejpiard  y.  Sp€nce,(J) 
Taylor  y.  Taylor^{m)  Holdich  y.  Holdich^{n)  Birmingham  y. 
K%rwan,{o) 

Yice-Chancellor  : — It  appears,  from  some  of  the  earlier 
cases,  that  a  distinction  was  at  one  time  supposed  to  exist  ber 
tween  a  deyise  of  a  testator's  estate  or  interest  in  his  lands,  and 
a  deyise  of  the  lands  themselves  by  that  description ;  it  being 
considered  in  the  former  case  that  the  devise  did  not,  in  the  lat- 
ter that  it  did,  express  an  intention  by  the  force  of  the  language 
itself^  that  the  devisee  was  to  take  the  lands  discharged  of  the 
widow's  right  to  dower*  But  I  take  the  law  to  be  clearly  settled 
at  this  day,  that  a  devise  of  lands,  eo  nomine,  upon  trust  for 
sale,  or  a  devise  of  lands,  eo  nomine,  to  a  devisee  bene- 
fically,  does  not  per  se  express  an  intention  to  devise  the  land 
otherwise  than  subject  to  its  legal  incidents,  that  of  dower  in* 
eluded.  There  must  be  something  more  in  the  will,  something 
inconsistent  with  the  enjoyment  by  tlie  widow  of  her  dower  by 
metes  and  bounds,  or  the  devise  standing  alone  will  be  construed 
as  I  have  stated.  The  case  of  French  v.  Davies{p)  is  a  direct 
authority  for  this  proposition ;  and  the  current  of  the  authorities 
which  are  collected  in  the  last  edition  of  Roper's  Husband  and 
Wife,(f )  beginning  with  the  leading  case  of  Latprence 
v.  ^LatDrence{r)  down  to  Dowson  v.  Belly{s)  confirm  it.    [*314J 

(a)  1  Bro.  C.  C.  393.  (h)  2  Ves.  jan.  572.  (c)  2  V.  d&  B.  323. 

(<l)  4  Madd.  119.  (e)  5  Madd.  61.  (/)  Jac.  503. 

ig)  3  Rom.  193.  (A)  1  S.  db  8. 513.  (t)  1  Keen,  761. 

(k)  Id.  765.  (0  4  BeaT.  103.  (m)  1  Y.  &,  CoU.  727. 

(»)  2  Y.  dt  C.  C.  C.  18.        (0)  2  Sch.  db  Lef.  444.  {p)  2  Yea.  jon.  572. 
iq)  Vol.  I,  p.  577. 

(r)  2  Vera.  365,  8.  C.  9  Yin.  ;  Ab.,  tit  Dower,  Q.  3,  pi.  15,  Q.  4,  pi.  7,  pp.  348, 
349 ;  3  Bro.  P.  C,  Dora,  ed.,  483. 
(«)  1  Keen,  761. 
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If  that  be  80,  it  is  impossible,  in  the  case  of  a  devise  of  lands 
upon  trusts  for  sale,  that  any  direction  for  the  application  of 
the  proeeds  of  such  sale  can  affect  the  case.  The  devise  is  of  land 
subject  to  dourer.  The  trust  to  sell  subject  to  dower,  and  the  pror 
ceeds  of  the  sale  will  represent  the  gross  value  of  the  estate  minus 
the  value  of  the  dower.  Whatever  direction,  therefore,  for  the 
mere  distribution  of  the  proceeds  the  will  may  contain,  that  direc- 
tion must  leave  the  widow's  right  to  dower  untouched. 

I  have  made  the  above  observations,  because  it  was  said,  that, 
if  in  this  case  I  should  decide  in  the  widow's  favor,  I  should 
overrule  the  decisions  in  Chalmers  v.  Storiljfl)  Robertsmi  v. 
Smith,{b)  and  Dickson  v.  Robinson.{c)  If  I  thought  those  cases 
governed  that  before  me,  I  need  scarcely  say  it  is  not  likely  I 
should  oppose  my  individual  judgment  to  those  of  Sir  William 
Grant  and  Sir  John  Leach.  But  it  is  quite  clear  those  cases  do 
not  govern  the  present  case.  Sir  William  Grant  certainly  did 
not  mean,  in  Chalmers  v.  Storilf  to  overrule  French  v.  Davies^ 
and  other  cases  which  had  decided  that  a  devise  of  lands,  eo 
nomine,  upon  trusts  for  sale,  or  a  devise  of  lands,  eo  nominei 
would  per  se  import  an  intention  to  devise  the  land  otherwise 
than  subject  to  its  legal  incident  of  dower.  In  that  case  the  tes* 
tator's  personal  estate  and  his  lands  were  directed  to  be  equally 
divided  between  his  widow  and  two  children,  leaving  the  lands, 
therefore,  to  be  enjoyed  in  specie.  Sir  William  Grant  con- 
[^15]  eludes  his  judgment  by  saying,  "  Here  the  testator  *says, 
the  property  thus  bequeathed  by  him  consists  of  these 
particulars :  it  is,  therefore,  the  property  itself  thus  described 
that  is  the  subject  of  the  devise ;  and  not  what  might,  in  con* 
temptation  of  law,  be  the  testator's  interest  in  that  property."  In 
Roberts  v.  Smith  Sir  John  Leach  follows  the  case  of  Chalmers 
V.  Storil  as  an  authority  governing  the  case  before  him.  The 
facts  of  the  case  of  Dickson  v.  Robinson  do  not  appear.  All, 
therefore,  which  those  cases  decide  is  that  which  no  one  ques- 
tions ;  that  if,  in  the  will,  the  court  discovers  an  intention  incon- 
sistent with  enjoyment  by  the  widow  of  her  right  of  dower  by 
metes  and  bounds,  that  will  put  the  widow  to  her  election. 

(a)  9  V.  &  B.  SS2.  {b)  1  S.  &  S.  513.  {c)  J«c.  503. 
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Whether,  in  all  the  three  cases,  the  conclusion  to  which  the 
court  came  can  be  reconciled  with  antecedent  authorities,  is  not 
the  question.  The  principle  of  the  decisions  is  clear,  and  is  in 
no  respect  departed  from  by  my  present  decision.  It  was  said 
by  Sir  Edward  Sugden,  in  Hall  v.  Hill,{a)  that  it  is  difficult  to 
reconcile  the  authorities  upon  this  question.  I  think,  however, 
upon  the  whole,  the  balance  of  these  authorities  is  in  favor  of 
the  principle,  that  a  devise  of  the  testator's  lands,  without  morCi 
does  not  import  an  intention,  on  the  part  of  the  testator,  to  de- 
vise the  lands  otherwise  than  subject  to  the  legal  charges  to 
which  his  estate  therein  is  incident,  and  among  which,  in  this 
case,  is  his  widow's  right  to  dower. 

I  found  myself  upon  these  two  propositions :  first,  that  a  de- 
vise of  land  upon  trusts  for  sale  does  not  per  se  import  an  inten- 
tion to  pass  the  land  otherwise  than  subject  to  the  legal  in- 
cident of  dower ;  and,  secondly,  that  the  direction  to  divide  the 
proceeds  of  the  sale  cannot  decide  what  the  subject  of  sale  is, 
and  there  is  no  circumstance  affecting  the  proposition  in 
its  application  to  the  present  case.  *And  I  may  observe,  [*316] 
that  the  conclusion  to  which  I  have  come  upon  the  law 
of  the  case  is  fortified  in  its  application  in  this  instance,  by  the 
clause  of  the  will,  wherein  the  trustees  are  empowered  to  sell 
as  fully  and  effectually  as  the  testator  himself  could  have  done, 
if  living ;  and  the  words  relied  upon  in  the  argument,  whereby 
the  trustees  are  empowered  to  sell  the  property  without  the  con- 
currence of  any  person  beneficially  claiming  under  the  will,  as 
far  as  they  regard  the  widow,  do  not  apply  to  her  concurrence 
in  respect  of  her  dower,  but  in  respect  only  of  her  beneficial  in- 
terest under  the  will.  I  must,  therefore,  hold,  that  the  widow  is 
not,  in  this  case,  put  to  her  election. 

.(•)  nh.iL  Wu.  94. 
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Plunkett  v.  Lewis. 

1844:  Febnury,  13th,  20th,  Sltt,  and  38th. 

A  trust  fimd,  to  which  a  father  was  entitled  for  life,  and  Us  son  and  daughter  in  re* 
mainder,  was  sold,  and  the  proceeds  reoeiyed  by  the  father.  Subsequently,  on  tho 
marriage  of  the  daughter,  the  father  settled  property  for  her  benefit  of  a  laigor  ▼aino 
than  the  proceeds  of  the  trust  fund : — Held,  That  the  claim  of  the  daughter  against 
the  father  in  respect  of  her  share  of  the  proceeds  of  the  trust  fond  must  be  presumed 
to  be  satisfied  by  the  settlement. 

That  neither  the  expression  in  the  settlement  of  the  eonsideratian  of  natural  Ioto  and 
afiection,  nor  the  ignorance  of  the  hudwnd  of  the  rights  of  the  wife  in  the  trwt 
fund,  had  the  efiSMSt  of  excluding  the  presumption  of  satisfaction^ 

Evidence  is  admissible  either  to  support  or  rebut  the  presumption — nmhU. 

Whether,  m  the  case  of  a  portion  of  the  precise  amount  of  the  debt,  the  expi'cswou  of 

•  natural  love  and  afi^tion,  as  the  consideration  for  the  settlement,  mi^^t  not  be 
material  on  the  question  of  satisfaction — giMBre  7 

Adyances  made  by  a  father  to  his  son,  simpliciter,  not  a  purchase  or  satisfiiction  of 
the  claim  of  the  son  to  the  proceeds  of  a  trust  fund  belonging  to  the  son,  possessed 
by  the  father  after  such  adyances. 

In  the  month  of  January.  1827,  a  sum  of  10,600/.  new  U.  per 
cent,  annuities,  and  2048/.  6^.  8d.  3/.  per  cent  Reduced  annui- 
ties, were  standing  in  the  name  of  C.  Monro,  upon  trust  for  Lyn- 
don Evelyn  for  life,  with  remainder  to  his  son  and  daughter. 
Colonel  Evelyn  and  the  plaintiff  Mrs.  Plunkett.  This,  together 
with  other  property,  was  the  subject  of  a  settlement  made  in 
1789,  on  the  marriage  of  Lyndon  Evelyn  and  his  late  wife.  In 
January,  1827,  Lyndon  Evelyn  wrote  to  Monro  a  letter,  stating 

facts  to  show  that  he  and  his  two  children  together  were 
[*317]    absolute  owners  of  the  stock  in  'question,  and  proposing 

to  Monro  that  the  stock  should  be  transferred  into  the 
three  names  of  the  cestui  que  trusts,  concluding, — ^^  It  appears 
to  me,  that,  if  the  stock  were  transferred  into  our  three  names, 
(Frederick,  Elizabeth,  and  mine,)  it  would  march  in  the  course 
pointed  out  by  the  settlement,  excepting  that  they  (Elizabeth 
and  Frederick)  would  have  an  immediate  interest,  in  the  place 
of  one  commencing  at  my  death.  My  children,  quite  ready  to 
accede  to  any  arrangement  that  I  should  choose,  have  a  claim 
to  a  better  position  than  they  have  at  present."  The  stock  was 
accordingly  transferred  by  C.  Monro,  in  February,  1828,  into 
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the  names  of  the  three  cestui  que  trusts ;  and  in  June  following 
they  executed  a  general  release  to  C.  Monro.  The  stock  con- 
tinued in  this  state,  Lyndon  Evelyn  receiving  the  dividends, 
until  June,  1833. 

In  1833  Lyndon  Eveljn  contracted  to  purchase  estates  of 
large  value  *  from  Lord  Oxford ;  and  in  the  months  of  June, 
1833,  and  February,  1834,  the  said  two  sums  of  stock  were  sold 
under  powers  of  attorney,  granted  by  the  plaintiff  (then  Eliza- 
beth Evelyn)  and  Colonel  Evelyn  to  their  father,  and  the  pro- 
ceeds, amounting  to  11,445/.,  were  received  by  him  and  applied 
to  his  own  use,  principally,  though  not  wholly,  in  the  payment 
of  the  purchase-money  to  Lord  Oxford. 

On  the  7th  May,  1837,  Colonel  Evel3m  died ;  and,  it  being 
supposed  that  he  died  intestate,  administration  of  his  estate  was 
granted  to  his  father  Lyndon  Evelyn.  Two  testamentary  pa- 
pers of  Colonel  Evelyn,  dated  in  April,  1834,  and  January,  1836, 
were  afterwads  produced  and  proved,  under  which  the  plaintiff, 
his  sister,  and  J.  Coningham  were  named  executors.  Under 
the  will  of  Colonel  Evelyn,  the  plaintiff,  his  sister,  took  an  in- 
terest for  life  in  a  moiety  of  his  property,  with  remain* 
der  *to  her  children,  if  any,  and  if  no  children,  remain-  [*318] 
der  over.  The  will  was  proved  by  the  plaintiff  and  J. 
Coningham. 

On  the  29th  December,  1838,  the  plaintiffs  Mr.  and  Mrs.  Plun- 
kett  were  married,  and,  on  that  occasion,  a  settlement  was  made, 
which  was  the  subject  of  three  indentures.  By  the  first  inden- 
ture, dated  the  day  preceding  the  marriage,  to  which  Lyndon 
Evelyn,  both  the  plaintiffs,  and  others  were  parties,  it  was  ex- 
pressed to  be  proposed  and  agreed  on  the  part  of  the  plaintiff 
Mrs.  Plunkett,  (then  Elizabeth  Evelyn,)  that  Lyndon  Evelyn 
should  advance  16,000/.  of  which  a  competent  part  should  be 
applied  in  discharging  incumbrances  then  existing  on  certain ' 
estates,  to  which  the  plaintiff  Mr.  Plunkett  was  therein  stated 
to  be  entitled  in  possession  and  in  remainder  expectant  on  the 
death  of  his  father  Lord  Dunsany,  and  the  residue  applied  in 
discharging  other  liabiUties  of  Mr.  Plunkett ;  and  certain  real 
estates  in  Herefordshire  and  Radnorshire  were  thereby  settled 
upon  uses  and  trusts  for  the  benefit  of  Lyndon  Evelyn  and  the 
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plaintiffs,  and  the  children  of  the  plaintiffs,  with  remainder,  as 
to  the  Radnorshire  estates,  to  the  uses  declared  of  the  Dnnsany 
property  in  the  second  deed  of  even  date,  and,  as  to  the  Here- 
fordshire estates,  to  the  use  of  Lyndon  Evelyn  in  fee  ;  and  Lyn- 
don Evelyn  also  covenanted,  that,  within  six  months  after  his 
death,  20,000/.  should  be  paid  out  of  his  estate,  and  invested 
upon  the  like  uses  with  those  thereby  declared  of  the  Radnor- 
shire estates.  By  the  second  indenture  of  the  same  date,  to 
which  the  plaintiffs,  Lyndon  Evelyn,  and  others  were  also  par- 
ties, the  plaintiff  Mr.  Plunkett  settled  and  covenanted,  on  the 
death  of  his  father,  to  settle  all  the  Dunsany  estates  in  tail  upon 
uses  and  trusts  for  the  benefit  of  the  plaintiffs  and  their  children. 
The  third  indenture,  to  which  it  did  not  appear  that 
[*319]  Lyndon  Evelyn  was  'a  party,  related  exclusively  to  the 
beneficial  interest  of  Miss  Evelyn  in  the  property  she 
derived  under  the  will  of  her  brother  Colonel  Evelyn,  and  which 
was  thereby  covenanted  to  be  settled  in  the  manner  therein  men- 
tioned. 

Lyndon  EveljTi  died  in  April,  1839.  His  will,  whereby  he 
devised  and  bequeathed  his  real  and  personal  estate  to  the  de- 
fendant Francis  Evelyn,  subject  to  certain  legacies  to  others  of 
the  defendants,  was  proved  by  the  defendant  Robert  Lewis,  his 
executor. 

The  bill  was  filed  by  Mr.  and  Mrs.  Plunkett,  praying  that  the 
defendant  Lewis,  as  such  executor,  might  be  decreed  to  replace 
the  said  sums  of  10,600/.  and  2048/.  6^.  8d.  trust  stock,  and  that 
an  account  might  he  taken  of  what  was  due  from  the  estate  of 
Lyndon  Evelyn  in  respect  thereof;  that  the  plaintiffs  and  the 
defendant  J.  Coningham  might  be  declared  entitled  thereto ;  and 
that,  if  necessary,  a  sufficient  portion  of  the  real  estate  might  be 
sold  or  mortgaged  in  order  to  satisfy  the  same. 

The  plaintiffs  did  not  by  their  bill  admit  that  the  real  estates 
of  Lyndon  Evelyn  were  effectually  devised.  The  bill  averred 
that  the  defendant  Francis  Evelyn  claimed  to  be  devisee  of  the 
real  estate,  but  alleged  that  the  plaintiff  was  the  heiress-at-law 
of  Lyndon  Evelyn.  The  defendants,  (except  Coningham,)  by 
their  answer,  insisted  that  the  interests  of  the  children  of  Lyn- 
don Evelyn  had  been  voluntarily  given  up  by  them  to  their 
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father ;  or,  that,  if  not,  the  share  of  the  daughter  therein  had 
been  satisfied  by  the  property  settled  for  her  benefit,  upon  her 
marriage,  and  the  share  of  the  son  by  several  sums  of  money 
advanced  to  him.  The  defendants  insisted  upon  the  validity  of 
the  will  as  a  devise  of  the  real  estates.  Much  evidence  was 
gone  into,  which  it  is  not  necessary  to  state,  further  than  to  re- 
fer to  the  result,  as  it  appears  on  the  conclusion  of  the 
court  upon  *it.  It  appeared  that  a  creditors'  suit  for  the  ['SSO] 
administration  of  the  estate  of  Lyndon  Evelyn  had  been 
instituted  by  the  plaintifT  Mr.  Plunkett,  and  in  that  suit  the 
plaintiffs  had  made  no  claim  in  respect  of  the  stock  in  question 
in  this  suit  A  legatees'  suit  had  also  been  instituted  for  the  ad- 
ministration of  the  same  estate,  and  in  that  suit  the  present  claim 
had  been  made,  and  afterwards  withdrawn. 


Mr.  Swanston^  Mr.  Hodgson^  and  Mr.  Calvert^  for  the  plain- 
tifiis. 

Mr.  WUlcock,  for  the  defendant  Coningham,  in  the  same  in- 
terest as  the  plaintiflf  as  to  one  moiety  of  the  fund  in  question. 

Mr.  RomiUj/  and  Mr.  Bacon^  for  the  devisee  of  the  real  es- 
tate. 

Mr.  Cankrien,  for  legatees  whose  legacies  were  chained  on 
the  real  estate. 

Mr.  Kenyan  Parker  and  Mr.  Olasse  for  Lewis  the  executor. 

The  several  points  raised  in  argument,  so  far  as  they  called 
for  decision,  are  the  subject  of  distinct  consideration  in  the  judg- 
ment. 

The  cases  cited  in  support  of  the  proposition,  that  the  claim 
of  the  plaintiflTs  was  not  satisfied,  either  by  the  settlement 
or  by  advancement  were  the  following :—  ChUUey  v.  Lee,{a) 

(a)  Pn.  Cha.  228. 
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(•321]  MDawall  v.  Halfpenny  .{a)  Prime  V.  Stebbmglh)  Clark 
Sewellj{c)  Barclay  v.  Wainright,{d)  Tolson  v.  Cot- 
lins,{e)  Ex  parte  Pye^{f)  Drewe  v.  Bidgoady{g)  Slacken  v. 
Stocken,{h)  SmUh  v.  Lyne{i)  Wharton  v.  Earl  of  Durham.{k) 
And  the  other  cases,  referred  to  as  supporting  the  contrary  pro- 
position, were, — Seed  v.  Brcuiford,{l)  Wood  v.  Briant,{m)  Pam- 
ham  V.  P/itllipSy{n)  Bugres  v.  Mawbey^(p)  Chave  v.  Parrant,{p) 
Goldsmid  v.  G(ddsmid.(q)  On  the  queetion  of  the  admissibility 
of  evidence  to  raise  or  repel  the  presumption  of  satisfaction, 
Baker  v.  Paine,{r)  Hincheliffe  v.  Hincheliffe,{s)  Druce  v.  Denir 
sonj{t)  Rrimmer  v.  Bayne^{u)  White  v.  Williafns^{v)  T^ngham 
V.  Sanford,{w)  Monck  v.  Lord  Monck{x)  were  cited.  2  Story 
Com.  Eq.  Juris.,  p.  473,  s.  1121,  and  2  Rop.  Leg.  57,  were  also 
referred  to  on  the  general  argument. 


Yice-Chancellor  : — The  questions  argued  before  me  were, 
first,  whether  the  transaction  relating  to  the  trust  funds,  derived 
under  the  settlement  of  1789,  the  subject  of  this  suit,  (which,  for 
distinction,  I  will  call  the  trust  stock,)  amounted  to  a  gilEt  of  that 
trust  stock  by  the  children  to  their  father  Lyndon  Evelyn ; 
[*322]  or  whether,  at  the  time  of  the  marriage  *of  his  daughter, 
he  remained  debtor,  in  equity,  to  his  children,  for  the  pro- 
ceeds of  such  trust  stock.  Secondly,  whether  such  claim  (if 
any)  as,  at  the  time  of  her  marriage.  Miss  Evelyn  had  against 
her  father,  in  respect  of  her  moiety  of  the  trust  stock,  was  satis- 
fied by  the  settlement  of  1838.  Thirdly,  whether  the  claims  of 
Mrs.  Plunkett,  and  of  the  defendant  Coningham,  as  one  of  Co- 
lonel Evelyn's  executors,  in  respect  of  his  moiety  of  the  trust 
stock,  were  aifected  by  the  settlement  of  1838,  or  by  advance- 

(a)  2  Vem.  484.  (b)  2  Vet.  409.  (e)  3  Atk.  98. 

(d)  3  Vee.  466.  {e)  4  Ves.  483.  (/)  18  Ves.  140. 

(^)  2  S.  &  S.  424.  (A)  4  My.  &  Cr.  95.        (i)  2  Y.  &  C.  C.  C.  345. 

(k)  5  Sim.  297 ;  3  Myl.  &  K.  472  ;  10  Bligh,  N.  S.,  526  ;  3  CU  &  Fin.  146,  a  C 

(/)  1  Vee.  501.  (m)  2  Atk.  521.  (n)  Id.  215. 

(o)  10  Vea.  319.  (p)  18  Ves.  8.  {q)  1  Swanst  211. 

(r)  1  Vee.  457.  (0)  3  Vee.  516.  (t)  6  Vee.  397-9. 

(«)  7  Vee.  508.  (v)  3  V.  &  B.  72.  (to)  2  Mer.  17. 

ix)  1  Ba.  &  Be.  298. 
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ment  Fourthly,  whether  the  pleuntiffs  in  this  suit  could  affect 
the  real  estate  of  Lyndon  Evelyn,  in  order  to  satisfy  such  claim 
as  they  may  establish  in  the  suit* 

In  considering  the  second  question,  which  I  shall  first  notice, 
it  is  to  be  observed  that  the  claim  of  the  plaintiff  was  to  one- 
half  of  the  11,445/.,  after  her  father's  death ;  and  the  advance  he 
makes  upon  her  marriage  is  16,0002.  in  ready  money,  and  20,000/. 
more  within  »x  months  after  his  death,  besides  a  settlement  of 
land,  the  property  thus  settled  being  estimated  at  70,000/.  in  the 
whole.  It  was  not  argued  before  me,  (nor  could  ii  have  been 
argued  with  success,)  that  such  provision  would  not  satisfy  Miss 
Evelyn's  claim,  by  reason  only  that  the  advances  so  made  and 
agreed  to  be  made  were,  in  their  nature  and  character,  so  differ- 
ent from  the  father's  liability,  that  one  could  not  be  presumed  to 
be  a  satisfaction  of  the  other ;  or  that  satisfaction  is  not  to  be 
{HPesumed  in  this  case,  unless  from  the  terms  and  construction 
of  the  entire  settlement,  (consisting  of  the  three  deeds,)  or  from 
the  whole  transaction,  the  application  of  the  doctrine  of  satisfac- 
ti<m  ought  to  be  excluded. 

I  certainly  think  that  the  transaction  of  February,  1828, — the 
transfer  of  the  stock  by  Monro  to  the  three  cestui  que 
irustSj — left  the  beneficial  interests  of  the  parties  *un-  [*323] 
touched.  When  Mr.  Evelyn  says,  <'  it  will  march  in  the 
course  pointed  out  by  the  settlement,"  I  think  he  meant  only  that 
tlie  transfer  itself  would  be  in  accordance  with  those  trusts. 
What  he  meant  by  the  <<  exception"  which  follows  is  not  so  clear. 
But  no  suggestion  of  an  intention  to  change  the  rights  of  the 
parties  by  the  mere  transfer  is  made,  and,  in  that  state  of  things, 
I  think  those  rights  would  remain  as  before.  Having  come  to 
this  conclusion  as  one  of  law,  I  have  felt  at  liberty  to  look  into 
the  evidence,  to  see  whether  anything  would  thereby  appear  in- 
consistent with  this  conclusion ;  and  it  is  satisfactory  to  me  to 
find  very  conclusive  testimony  that  such  was  Lyndon  Evelyn's 
understanding  as  to  the  mere  effect  of  the  transfer,  and  until  the 
trust  stock  was  sold  in  1833  and  1834.  If  anything  constituted 
Lyndon  Evelyn  the  owner  of  the  trust  fund,  it  was  the  sale  of 
that  stock  and  payment  of  the  proceeds  to  him,  as  of  the  free  gift 
of  his  children.    The  truth  of  the  case,  as  regards  that  transact 
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tion,  is  not  perfectly  clear  upon  such  of  the  evidence  as  is  strictly 
admissible ;  but  I  shall,  for  the  purpose  of  trying  this  case,  (so 
far  as  the  claim  of  Mrs.  Plunkett  in  her  own  right  is  concerned,) 
suppose  that  Lyndon  Evelyn  remained  accountable  to  his  chil- 
dren, as  before  the  sale,  for  their  interest  in  the  trust  stock. 

Now,  the  rule,  as  stated,(a)  and,  I  believe,  correctly  stated,  is 
this :  that,  where  a  debt  exists  from  a  parent  to  a  child,  "  an  ad- 
vancement upon  the  child's  marriage,  or  upon  some  other  occa- 
sion, of  a  portion  equal  to  or  exceeding  the  debt,  in  the  parent's 
life,  shall  prima  facie  be  deemed  a  satisfaction."  I  think  this 
presumption,  in  the  abstract  case,  is  just  and  reasonable.  If  a 
debtor  pays  to  his  creditor  a  sum  equal  to  his  debt,  the  pre- 
sumption must  be,  that  he  intends  by  the  payment  to 
[*324]  'discharge  the  debt ;  and  if,  instead  of  paying  it  into  the 
hands  of  the  creditor,  he  pays  it  to  another  for  the  use 
and  benefit  of  the  creditor,  as  part  of  a  transaction  to  which  the 
creditor  is  a  consenting  party,  the  presumption  in  the  abstract 
must  be  the  same.  I  say  in  the  abstract,  because  all  the  cases 
show  that  the  presumption  may  be  rebutted,  and  that  the  cir- 
cumstances of  each  case  must  be  considered  before  the  court  can 
decide,  whether,  upon  the  whole  case,  the  presumption  is  to  be 
admitted  or  rejected.  In  this  case,  the  existence  of  a  debt  of  as- 
certained amount,  and  the  advance  by  the  father  to  an  amount 
far  exceeding  the  amount  of  the  debt,  and  that  on  behalf  of  the 
daughter,  in  a  transaction  to  which  she  was  a  party, — ail  concur. 
But  it  was  said,  first,  that,  in  the  settlement  by  Lyndon  Evelyn, 
distinct  considerations  (which  I  have  already  noticed)  were  ex- 
pressed, and  that  the  expression  of  those  considerations  excluded 
the  satisfaction ;  secondly,  that  the  entire  settlement  was  a  pur- 
chase from  the  husband,  and  that,  as  he  gave  value  for  the  lady's 
settled  fortune,  it  would  not  be  presumed  that  the  whole  inten- 
tion of  the  parties  was  not  expressed  in  the  settlement ;  and, 
thirdly,  that  the  husband  had  no  notice  of  his  wife's  rights  in  the 
trust  stock,  and,  therefore,  could  not  be  barred. 

In  Wood  V.  Brt/ant,{b)  the  father  was  administrator  durante 
minare  mtate  of  an  estate  under  which  his  daughter  was  inter- 

(a)  2  Roper,  Leg.  57.  (6)  3  Atk.  5S1. 
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ested  to  an  extent  not  exceeding  600/.  On  her  marriage  the 
father  agreed  to  give  his  daughter  800/.  as  a  portion,  and  in  con- 
sideration of  natural  love  and  affection  ;  and  in  that  case,  as  in 
this,  the  argument  was  founded,  inter  alia,  upon  the  expression 
of  consideration.  Lord  Hardwicke  went  fully  into  the  law  upon 
the  broad  principle  of  satisfaction ;  and,  independently 
*of  some  delay,  to  which  he  adverted,  held  it  a  satisfac-  [*325] 
tion.  He  said,  <'  There  are  very  few  cases  where  a  father 
will  not  be  presumed  to  have  paid  the  debt  he  owes  to  a  daugh- 
ter, where,  in  his  lifetime,  he  gives  her  in  marriage  a  greater  sum 
than  he  owed  her ;  for  it  is  very  imnatural  to  suppose  that  he 
would  choose  to  leave  himself  a  debter  to  her,  and  subject  to  an 
account"  And  he  expressed  his  disapprobation  of  Chidiey  v. 
Lee,{a)  in  which  Sir  J.  Trevor  went  upon  the  ground  that  the 
husband  was  ignorant  of  his  wife's  claim.  The  case  of  Seed  v. 
Bradford{b)  contains  a  very  clear  expression  of  Sir  John  Strange's 
opinion  upon  the  abstract  point,  although  he  fortified  his  opinion 
upon  that  point  by  the  acquiescence,  to  which  he  referred.  In 
that  case,  also,  the  husband  appears  not  to  have  known  of  his 
wife's  right  until  after  the  marriage.  In  Chave  v.  Parr(mi,{c) 
the  father,  owing  150/.  to  his  children,  as  executor  of  their  grand- 
father, covenanted  in  their  settlements  to  pay  1000/.  each  for  the 
portions  of  his  daughters.  It  did  not  appear  that  the  husbands 
knew  of  the  debt.    Sir  W.  Grant  was  clear  upon  the  point. 

The  above  cases,  which  bring  the  law  down  from  Lord  Hard- 
wicke to  the  time  of  Sir  W.  Grant,  have,  I  believe,  always  been 
considered  as  showing  the  law  of  the  court.  They  clearly  de- 
cide, that  neither  the  expression  of  natural  love  and  affection  as 
the  reason  of  the  gift,  nor  the  ignorance  of  the  husband  of  his 
wife's  rights,  will  necessarily  prevent  the  application  of  the  doc- 
trine of  satisfaction.  And  if  the  acts  and  declarations  of  the 
parties,  as  proved  in  evidence,  are  to  be  taken  into  account  in 
this  case,  (as  in  some  of  the  cases  they  have  been,)  it  is 
impossible  to  say  they  do  not  in  the  clearest  'manner,  [*326] 
confirm  the  conclusion  to  which,  without  those  acts  and 
declarations,  I  should  come. 

(a)  Pre.  Cha.  338.  (»)  1  Ves.  500.  (e)  18  Vee.  8. 
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I  must  not,  however,  be  understood  as  intimating  an  (pinion 
that  the  expression  of  natural  love  and  affection,  as  the  con- 
sideration of  a  portion  given  by  a  parent  on  the  marriage  of  a 
child,  may  not,  in  any  case,  be  entitled  to  weight  In  the  case 
of  a  portion  being  the  exact  amount  of  the  parent's  debt  to  his 
child,  perhaps  it  might  be  material,  at  least  in  conjunction  with 
other  circumstances ;  for  it  might  be  said  that  natural  love  and 
affection  could  not  be  the  motive  for  discharging  a  legal  or  equit- 
able obligation :  but  that  reasoning  can  have  little  weight  where 
the  father,  as  in  this  case,  gives  a  portion  so  fax  exceeding  his 
liability.  There  is  here  ample  to  satisfy  the  natural  love  and 
affection,  without  excluding  the  presumption  that  the  debt  was 
intended  to  be  satisfied  also. 

With  respect  to  the  other  point  relied  upon  by  the  plaintiff, 
that  the  settlement  must  be  construed  as  a  purchase  by  the  hus* 
band,  I  cannot  comprehend  how  that  bears  upon  the  question* 
It  is  the  advance  by  the  father  which,  by  presumption  of  law, 
satisfies  his  liabilities ;  and  if  that  advance,  simpUciter,  would 
discharge  him,  I  cannot  understand  the  argument  which  sup- 
poses that  the  advance  will  lose  its  operation  in  the  father's 
favor,  because  he  obtains  for  the  daughter  the  additional  benefit 
of  a  settlement  by  her  husband.  I  should  have  thought  the 
argument  in  favor  of  satisfaction  rather  a  fortiori  from  such  cir- 
cumstances. No  case  was  produced  sanctioning  such  an  ai^u- 
ment ;  and  I  think  the  observations  of  the  Yice-Chan- 
[*327]  cellor(o)  point  strongly  the  other  way.  •He  says,  that, 
where  the  husband,  in  consideration  of  his  wife's  portion, 
settles  his  own  estate,  that  is  the  same  thing  quoad  satisfaction 
as  if  her  fortune  were  settled. 

None  of  the  cases  cited  for  the  defendant,  unless  Wharton  v. 
Lord  Durham{b)  be  an  exception,  touches  the  present  case.  In 
that  case  John  Lambton,  at  the  time  of  his  daughter's  marriage, 
was  seised  in  fee,  under  his  brother  William's  will,  of  certain 
lands,  subject  to  a  term  of  years  vested  in  trustees  under  the 
same  will,  for  raising  16,0002.,  to  one-third  of  which,  his  daugh- 

(a)  5  Sim.  314,  315. 

(6)  5  Sim.  997 ;  3  MyL  &  K.  472 ;  10  Bligfa,  N.  S.,  526. 
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ter,  afterwards  Mrs.  Wharton,  was  entitled.  John  Lambton  had, 
by  will,  made  before  the  marriage,  given  to  the  same  daughter 
10,000/.  for  life,  with  remainder  to  her  children.  On  the  mar- 
riage of  Mrs.  Wharton,  John  Lambton  gave,  as  her  portion, 
1 5,000/.,  upon  trusts  materially  differing  from  the  trusts  of  the 
will  as  to  the  10,000/. ;  and  by  the  marriage  settlement  it  was 
declared,  that  the  15,000/.  was  in  full  satisfaction  and  discharge 
of  Mrs.  Wharton's  claims  under  William  Lambton's  will ;  but 
no  mention  was  made  of  the  will  of  John  Lambton.  The  claim 
was  made  in  respect  of  the  10,000/.  only.  In  the  argument,(a) 
the  Solicitor-General  certainly  states,  that  the  5000/.  would  not 
have  been  satisfied  by  the  15,000/.,  unless  that  intention  had 
been  declared.  But  he  does  not  explain  why ;  and  certainly 
the  cases  negative  the  abstract  necessity  for  such  a  deciarationt 
The  question  never  would  have  arisen  if  it  were  so.  The  Vice- 
Chancellor  does  not  adopt  that  reasoning  of  the  Solicitor-General 
but  says,  the  express  declaration,  that  the  15,000/.  shall  satisfy 
one  sum,  (the  6000/.,)  is  evidence  of  intention  to  confine  it  to 
that.(6)  He  goes  elaborately  through  the  other  parts  of  the  case 
and  by  no  means  founds  his  judgment  upon  that  alone. 
From  *what  Lord  Brougham  said  on  the  re-hearing,  (c)  [*328] 
it  might  appear  doubtful  whether  he  adopted  or  not  the 
suggestion  at  the  bar  to  which  I  have  adverted  ;  but,  from  what 
he  says  in  a  later  part  of  his  judgment,(d)  it  is  clear  that  he 
thought  the  effect  to  be  given  to  a  declaration,  that  a  portion 
given  on  marriage  was  given  in  satisfaction  of  a  particular  sum, 
was  matter  for  consideration  only,  though  of  great  weight ;  and 
he  refers  to  Baugh  v.  Read{e)  a  case  which  is  explained  by 
Lord  Lyndhurst.(/)  It  is,  however,  unnecessary  to  pursue 
this  inquiry  further,  for  the  point  does  not  occur  in  the  case  be- 
fore me. 

I  have  been  chiefly  pressed  in  this  case  with  the  expression 
attributed  to  Lord  Lyndhurst,(g^)  that  "  it  was  necessary,  as  far 
as  related  |p  this  debt,  (the  5000/.,)  that  the  provision  in  satisfac- 
tion of  it  should  be  in  terms  expressed  ;  but,  as  far  as  related  to 

(a)  5  Sim.  309.  {h)  Id.  316,  317.  (c)  3  Myl.  db  K.  478. 

(i2)  Id.  481  et  seq.  (e)  3  Bro.  C.  C.  192 ;  1  Vee.  jiin.  257 

(/)  10  Bligb.,  N.  S.,  546, 547.    {g)  Id.  546 ;  3  CL  &  Fin.  156. 
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the  provision  by  the  will,  it  was  not  necessary,  because  that 
effect  is  produced  by  the  operation  of  law."  I  should,  of  course, 
follow  the  opinion  thus  intimated  if  it  had  been  intended  as  the 
expression  of  a  general  rule,  but  I  think  it  was  not  so  intended ; 
and  taking  it  as  applied  exclusively  to  the  case  then  before  the 
House  of  Lords,  it  appears  to  me  to  have  no  bearing  on  the  pre- 
sent case.  That  the  passage  referred  to  was  not  intended 
as  expressing  any  abstract  rule,  may  be  inferred  from  the  fact, 
that  the  point  did  not  arise  in  the  case  of  Wharton  v.  Lord 
Durham.  No  case  had  been  cited  on  that  point  in  the  argu- 
ment :  the  cases  all  support  the  contrary  proposition ;  and,  in 
fact,  the  doctrine  itself  would  not  exist,  or  call  for  adjudication^ 
if  such  were  the  law.  It  is  the  absence  of  expression, 
[•329]  and  that  only,  which  raises  the  *question  in  any  of  the 
cases.  I  consider  the  presumption  of  law  to  be,  that  the 
settlement  would  satisfy  the  debt ;  and  that  presumption,  being 
in  this  case  unopposed  by  any  evidence  whatever,  becomes  con- 
clusive. 

I  should  not,  however,  do  justice  to  the  defendant  if  I  were  to 
pass  unnoticed  the  evidence  in  the  cause,  which,  although  it  has 
proved  unnecessary,  is  yet  clearly  admissible  to  support  the  pre- 
sumption. [His  Honor  then  stated  the  evidence  given  in  support 
of  the  defence,  that  the  settlement  of  1828  was  intended  to  sat- 
isfy and  extinguish  the  claim  of  the  plaintiff  Mrs.  Plunkett  to 
her  moiety  of  the  trust  stock ;  and,  after  saying  that  the  evidence 
was  conclusive  against  that  claim,  proceeded : — ]  It  is,  therefore, 
unnecessary  to  consider  the  first  question, — whether  the  trans- 
action, with  regard  to  the  trust  stock,  constituted  a  gift  of  that 
stock  to  the  father, — so  far  as  that  question  applies  to  Mrs. 
Plunkett.  It  is  only  with  reference  to  the  moiety  of  the  trust 
stock  claimed  by  the  representatives  of  Colonel  Evelyn  that  the 
questions  raised  in  this  suit  remain  to  be  considered.  For  this 
purpose,  I  must  treat  the  case  as  if  any  stranger,  and  not  Mrs. 
Plunkett,  sustained  the  character  of  such  representative,  and 
was  a  plaintiff  in  this  suit. 

Colonel  Evelyn  was  not,  nor  were  his  representatives,  in  that 
character,  parties  to  the  settlement  On  the  contrary,  it  appears, 
that,  on  the  part  of  Coningham,  the  other  executor,  it  was  in- 


J 


CASES  IN  CHANCERY.  329 


1844.— Plankett  v.  Lewis. 


sisted  that  Colonel  Evelyn's  property  should  not  form  part  of  the 
property  to  be  settled.  I  can  find  no  principle  for  saying  that  an 
advance  to  the  plaintiff  upon  her  marriage  can,  in  such  circum- 
stances, be  presumed  to  affect  Colonel  Evel3m's  share^  only  be- 
cause she  happened  to  be  one  of  his  representatives. 

*[His  Honor  then  proceeded  to  consider  the  evidence  [*330] 
applicable  to  Colonel  Evelyn's  moiety  of  the  trust  stock, 
with  reference  to  the  first  question, — whether  there  had  been  a 
gift  of  that  moiety  by  the  son  to  the  father ;  and  finally  held 
that  the  facts  whereupon  to  conclude  that  there  had  been  any 
such  gift,  and  that  the  circumstances  did  not  call  for  any  further 
inquiry  on  that  point.  His  Honor  held,  also,  that  the  advances 
shown  to  have  been  made  by  the  father  to  the  son,  having  all 
been  made  whilst  the  trust  stock  stood  in  the  name  of  Monro, 
the  trustee,  and  therefore  before  any  debt  in  that  respect  had 
arisen  as  against  the  father,  could  not  constitute  any  answer  to 
the  claim  of  the  representatives  of  the  son  for  his  share  in  the 
proQQfds  of  the  stock.][l]    The  claim  to  the  trust  stock  made 

[1]  Qaestions  of  advancement,  are,  always  qneations  of  intention,  and  the  diffical- 
ties  of  solving  them,  are  generally  found  in  the  kind  of  evidence,  by  which  such  inten- 
tion is  to  be  proved.  In  some  cases,  it  has  been  considered  that  this  intention,  if  not 
expressed,  shall  be  mferred  as  matter  of  law  from  the  character  of  the  act ;  as  where 
a  parent  convey  land  to  the  child,  from  a  consideration  of  love  and  affi3ction  only  ;  and 
if  a  parent  pay  the  consideration  money  for  land,  or  for  stock,  conveyed  by  another  to  ^ 
the  child.  In  these  and  in  other  cases  the  presumption  of  advancement  may  be  re- 
butted. Where  there  are  no  statute  regulations  upon  the  subject,  the  question  whe- 
ther a  child  has  been  advanced  or  not,  is  a  perplexing  one.  It  has  been  held  in  Con- 
necticut, where  they  have  no  statutes  regulating  the  question,  that  the  existence  of  the 
relationship  of  parent  and  child  does  not  furnish  sufficient  ground  to  decide,  that  the 
delivery  of  a  chattel,  or  the  advancement  of  money,  by  the  one  to  the  other,  was  in- 
tended as  a  child's  portion.  Unexplained,  this  might  as  well  be  treated  as  a  debtor  a 
gift,  as  an  advancement,  as  if  it  had  been  between  other  persons.  A  parent  may  be 
generous  and  liberal  to  hia  child,  without  placing  him  under  future  accountabiliU^ 
either  to  himself  or  to  his  estate ;  and  he  may  discriminate  in  his  favor,  between  aw 
children  if  he  pleases.  The  law,  to  be  sure,  supposes  in  ordinary  cases  of  family  ar- 
rangement that  equality  is  equity,  but  no  person  so  well  as  a  parent  knows  how  such 
equality  and  such  equity  can  be  best  effected  and  promoted  among  his  children. 
Where  personal  chattela  are  delivered  by  a  parent  to  a  child,  or  moneys  are  advanced 
to  him  or  for  him,  there  should  be  satisfactory  evidence,  besides  the  mere  delivery  or 
advancement  to  constitute  them  chargeable  advancements  or  part  portions.  Thero 
mnit  be  evidence  of  such  intention  beyond  the  unexplained  act.     Johiuon  v.  Btldeut 
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"by  this  suit  must,  therefore,  succeed  with  regard  to  the  share  of 
Colonel  Evelyn  in  that  fund,  and  fail  so  far  as  relates  to  the 
share  claimed  by  the  plaintiff  in  her  own  right. 

SO  Conn.  Rep.  322.  In  Seavin  ▼.  Seavirh  1  Y.  &  Coll,  65,  tho  plmntiff  ntacribed 
for  100  Bhures  of  ftock  in  his  own  name,  and  50  aharoB  in  tl^e  name  of  his  son,  in  a 
joint  slock  company,  and  paid  the  deposits  and  calls,  not  only  on  the  100  shares,  bat  also 
on  the  50  shares.  The  certificatee  for  the  two  classes  of  stock  were  delivered  to  plaio- 
tiff,  and  he  received  the  dividends  on  both  without  any  interference  on  the  part  of  his 
sou,  until  Juue,  1837,  soon  after  which  the  son  died  and  made  his  will,  bat  took  no 
notice  of  those  50  shares.  Under  the  deed  of  settlement  of  the  joint  stock  company,  no 
person  could  hold  more  than  100  shares  until  a  specified  period,  when  it  might  be  in- 
creased to  200  shares.  It  was  held  that  this  was  not  to  be  deemed  an  advancement, 
and  that  the  son  was  trustee  of  the  father  for  the  50  shares.  In  this  case  the  Vice- 
Chancellor  said,  **  It  has  been  settled  that  a  purchase  by  a  father,  in  the  name  of  his 
son,  is  prima  facie  an  advancement  of  the  son.  The  presumption  is  so,  bat  of  coune 
this  presumption  may  be  rebutted.  The  father  may  certainly,  even  in  cases  where 
the  doctrine  of  advancement  is  held  to  take  place,  receive  the  title  deeds  and  the  di- 
vidends ;  but  although  these  circumstances  may  exist  in  such  cases,  yet  there  are  cir- 
cumstances in  favor  of  the  father,  especially  where  the  son  is  an  adult"  lo  Jaekwn 
ex  deiiij  Beneon  v.  Matedorf,  II  John.  Rep.  91,  B.  executed  a  deed  of  nJEum  im 
1766,  to  R.,  the  infant  daughter  of  A.,  for  the  eotteideration  of  1121  received  of  A' 
This  deed  was  not  actually  delivered  to  R.,  but  remained  in  the  possession  of  A.  until 
it  was  afterwards  surreptitiously  taken  away  by  K.,  and  her  husband,  on  which  B. 
executed  another  deed  of  the  same  land  to  A.;  at  the  time  of  the  deed  A.  took  poases 
■ion  of  the  premises,  and  continued  in  the  possession,  using  and  claiming  them  as  his 
own  from  1776  until  the  time  of  his  death,  about  the  year  1802.    It  was  held  that 

"  the  taking  of  the  deed  in  the  name  of  K.  was  not  an  advancement  to  her  by  A.,  but 
was  a  trust  for  her  father  who  paid  the  consideration.  Mr.  Justice  Thompson,  in  that 
case  said,  **  It  is  a  question  which  has  often  been  agitated  in  chancery,  whether 
when  a  parent  purchase  land  in  the  name  of  his  child,  it  shall  be  deemed  a  tract  lor 
the  father,  or  an  advancement  for  the  child ;  when  the  child  is  under  age,  it  has  gene- 
rally been  considered  an  advancement  But  no  case  will  be  found,  where  a  purchase 
■o  made  has  been  held  an  advancement,  when  it  expressly  appears  to  have  been  the 
intention  of  the  parent  that  it  should  not  be  considered  as  such,  as  it  does  in  the  case 
before  us."     In  Sidmouth  v.  Sidmouth,  2  £eav.447,  moneys  were  invested  in  tho 

^Janda  by  a  father  in  the  name  of  the  son,  the  dividends  of  which  were  received  by  the 
Mther  during  his  life,  under  a  power  of  attorney  from  his  son  ;  it  was  held  that  this 
was  an  advancement  and  that  the  funds  belonged  to  the  son.  In  this  case  Lord 
Langdale,  Master  of  the  Rolls,  held  that  the  law  applicable  to  such  cases  was,  that 
where  property  is  purchased  by  the  parent  in  the  name  of  his  child,  the  purchase  is 
prima  facie  to  be  deemed  an  advancement ;  the  resulting  or  implied  trust  which  arises 
in  favor  of  the  person  who  pays  the  purchase-money  and  takes  a  conveyance  or  trans- 
fer in  tho  name  of  a  stranger,  does  not  arise  in  the  case  of  a  purchase  by  a  parent  in 
the  name  of  a  child ;  but  still  the  relation  of  parent  and  child  is  only  evidence  of  the 
intention  of  the  parent  to  advance  the  child,  and  that  evidence  may  be  rebutted  by 
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The  foarih  and  only  remaining  question  is,  whether  the  suit 
is  so  framed  that  the  real  estate  of  Lyndon  Evelyn  can  be 
charged :  and  I  am  of  opinion  that  it  is  not ;  and  I  am  not 
aware  of  any  authority  for  retaining  the  bill,  to  enable  a  plain- 
tiff to  prove  that  he  has  not  the  case  he  pretends  to  have.  The^ 
bill  must  be  dismissed  with  costs,  so  far  as  it  seeks  to  obtain 

other  aTidenca,  manUesting  an  intention  that  the  child  ehall  take  ae  a  tinstee,  and  that 
the  queetion  generally  was  whether  there  was  such  other  evidence.  That  coutempo- 
raneoos  acts,  and  even  contemporaneons  declarations  of  the  parent  may  amount  to 
such  evidence.  Suheequent  acts  and  declarations  of  the  parent  were  not  evidence  to 
support  the  trust,  although  subsequent  acts  and  declarations  of  the  child  might  be  so, 
but  generally  speaking,  the  court  were  to  look  at  what  was  said  and  done  at  the  time. 
In  other  cases  upon  question  of  advancement,  see  Pym  v.  Lockyer,  5  Myl.  &,  Cr.  29 ; 
Twining  y.  PotoeU,  2  Coll.  262  ;  Bailey  v.  Lloyd,  5  Rum.  330;  AruUy  v.  Bain- 
hridge,  I  Russ.  &  M.  657 ;  Willis  v.  Black,  4  Russ.  170 ;  Van  Wyck  y.  Seward,  6 
Paige  Ch.  Repi  62 ;  Prankerd  v.  Prankerd,  I  Sim.  &  Stu.  1 ;  Gilbert  v.  Wetherell, 
9  Sim.  &  Stu.  254;  Skeats  v.  Skeats,  2  Y.  &  C.  9  ;  Dunham  v.  Gates,  Roff.  Ch. 
Rep.  185;  Partridge  v.  Hatens,  10  Paige  Ch.  Rep.  6ia  In  the  latter  case,  Chan- 
cellor Walworth  said,  "  The  general  rule,  previous  to  the  revised  statutes,  undoubtedly 
was,  that  if  a  man  purchased  real  estate  and  payed  for  it  with  his  own  funds,  and  took 
a  conveyance  in  the  name  of  a  third  person  ;  there  was  a  resulting  trust  in  his  favor, 
unless  the  penon  in  whose  name  the  conveyance  was  made,  could  introduce  some 
evidence  to  rebut  the  legal  presumption  of  such  a  trust  But  no  such  presumption 
■lose  when  a  parent  advanced  the  purchase-money  and  took  a  conveyance  in  the 
name  ef  his  child.  For  in  such  case  the  law  presumed  the  conveyance  was  intended 
as  a  gift  or  advancement  to  the  child."  In  these  cases  where  the  law  requires  that 
the  intention  of  advancement  shall  be  expressed  by  the  intestate  in  writing,  it  has  been 
held  that  no  parol  declarations  of  the  parent  will  control  the  original  intention.  See 
HaUh  v.  Straight,  3  Conn.  Rep  31 ;  BiUkeley  v.  Noble,  2  Pick.  Rep.  337 ;  Meeker 
▼.  Meeker,  16  Conn.  Rep.  383 ;  Johnson  y.  Belden,  20  Conn.  Rep.  322;  Barton, 
Judge  ^c.  y.  Rice,  22  Pick.  508 ;  Ashley  Appellant,  4  Pick.  Rep.  24.  In  Massa- 
chusetts, it  is  now  provided  by  statute  (K.  S.,  c.  21,  89,)  that  all  giAs  and  grants  shaU 
be  deemed  to  have  been  made  in  advancement,  if  they  are  expressed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged  in  writing  by  the  intestate  as  an  advancement,  oi 
acknowledged  in  writing  as  such,  by  the  child  or  other  descendant."  Under  the  pro- 
vision of  the  act  of  1805  which  contained  an  analogous  provision,  it  was  held,  no  par- 
ticular form  of  words  were  required  to  constitute  an  advancement,  but  they  must  be 
«ach  as  to  show  an  advancement  was  intended.  Where  a  child  gave  a  roceipt  for  ar- 
ticles delivered,  promising  to  return  them  if  called  for,  and  the  parent  wroto  under- 
neath, that  they  were  not  to  be  exacted,  but  were  to  answer  as  a  part  of  the  child's 
portion,  it  was  held  to  be  an  advancement.  BuUceley  v.  Noble,  2  Pick.  Rep.  337.  So 
of  the  word  "  articles  that  I  let  my  daughter  N.  have"  in  a  book  containing  a  memo- 
tandnm  made  by  a  parent,  of  advancement  to  his  other  children. 


330  CASES  IN  CHANCERY. 


1844.^PlQnkett  t.  Lewis.. 


payment  of  the  claim  of  the  plaintiffs  in  their  own  right,  and  so 
far  as  it  seeks  to  charge  the  real  estate.  The  representatives  of 
Colonel  Evelyn  are  entitled  to  the  moiety  of  the  proceeds  of  the 
trust  stock ;  and,  with  regard  to  that,  the  usual  accounts  of  the 
personal  estate  must  be  directed. 


[•331]  •Matthews  v.  Smith. 

1844  :~February  10th. 

Jurisdiction  of  the  court  to  grant  or  dissolve  an  injunction,  or  commit  for  contempti 
in  cases  where  the  plaintiA  or  defendants,  or  other  persons,  publish  notices  or  ad- 
vertisements with  reference  to  the  subject  of  a  suit,  calculated  to  prejudice  the 
rights,  or  misrepresent  the  relative  position  or  character,  of  any  of  the  parties  to 
the  cause. 

On  the  18th  of  December,  1843,  the  plaintiff  moved,  upon 
notice,  for  an  injunction  to  ro,strain  the  defendant  from  assign- 
ing or  in  any  way  disposing  of  the  patents  and  partnership  pre- 
mises and  property  mentioned  in  the  bill,  and  from  using,  exer- 
cising, or  vending  the  said  patents  and  patent  manufacture ; 
and  from  granting  licences,  or  permission  to  others  to  use,  exer- 
cise, or  vend  the  same ;  and  from  using  and  permitting  to  be 
used  the  said  partnership  premises  otherwise  than  for  the  benefit 
of  the  said  co-partnership,  and  according  to  and  in  conformity 
with  the  articles  of  partnership,  and  from  hindering  the  plaintiff 
from  participating  in  the  management  of  the  said  co-partnership 
business,  and  from  having  free  access  to  the  said  partnership 
premises  and  the  works  and  property  of  the  said  co-partnership, 
and  the  books  and  accounts  belonging  thereto  ;  and  also  to  re- 
strain the  defendant  from  removing  the  books  and  accounts,  and 
any  of  the  said  partnership  property,  from  the  several  places 
where  the  same  ought  to  be  kept  respectively,  according  to  the 
provisions  of  the  articles.  After  hearing  the  motion,  the  court, 
on  the  20th  of  December,  awarded  the  injunction  to  restrain  the 
defendant  from  assigning,  vending,  or  disposing  of  the  patents 
and  leasehold  premises  of  the  partnership,  and  from  removing 
the  books  from  the  partnership  premises,  but  made  no  furth^ 
order. 
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In  the  early  part  of  February,  1843,  the  plaintiff  caused  the 
following  advertisement,  signed  by  his  solicitor,  to  be  inserted  in 
the  Times  newspaper,  and  in  the  Mining  Gazette : — 
*'  Wire-rope  patents. — The  undersigned  *is  requested  by  [*332] 
Mr.  Edmund  Matthews,  the  plaintiff  in  a  suit  instituted 
by  him  against  Andrew  Smith  of  Millwall  and  White  Lion 
court,  Comhill,  wire-rope  manufacturer,  to  give  notice  to  all  per- 
sons dealing  with  Mr.  Andrew  Smith  that  the  above  mentioned 
patents  cannot  be  parted  with  or  disposed  of,  or  any  licenses 
thereunder  granted,  without  the  consent  of  Mr.  Matthews,  and 
that  Mr.  Smith  has  not  any  legal  right  to  buy  materials  for  wire- 
rope,  or  receive  money  for  the  sales  of  wire-rope,  except  with  the 
consent  of  Mr.  Matthews ;  and  all  persons  so  dealing  with  Mr. 
Smith  without  Mr.  Matthews'  consent,  after  this  notification, 
must  take  upon  them  all  the  consequences,  losses,  damages,  and 
legal  proceedings  which  may  be  incurred  by  their  so  doing. — 
(Signed)    A.  B.,  &c.,  Solicitor." 

Mr.  Russell  and  Mr.  Wilkocky  now  moved,  on  behalf  of  the 
defendant,  that  the  injtmction  might  be  dissolved,  or  that  the 
plaintiff  might  stand  committed  to  the  Queen's  prison  for  con- 
tempt of  this  court,  in  having  published  or  caused  to  be  publish- 
ed, the  said  advertisement. 

They  cited  Roach  v.  HaUj{a)  where  Lord  Hardwicke  said, 
that  nothing  was  more  incumbent  on  a  court  of  justice  than  to 
preserve  the  proceedings  from  being  misrepresented,  or  the  pub- 
lic mind  from  being  prejudiced  with  respect  to  parties  and  mat- 
ters pending  before  it.  In  Ex  parte  J<mes{b)  Lord  Erskine  des- 
cribes the  character  of  the  publication  which  made  it  a  contempt, 
^  as  interesting  the  pubUc,  prejudiced  in.  favor  of  the 
author  *by  her  own  partial  representation,  to  procure  a  [•333] 
different  i^cies  of  judgment  from  that  which  would  be 
administered  in  the  ordinary  course."  In  this  case,  the  plaintifl^ 
adverting  to  the  suit  in  this  court,  left  it  to  be  inferred  that  the 
defendant  was  incapacitated  from  carrying  on  the  businesS| 

(a)  3  Atk.  469.  (6)  13  Vet.  S39. 
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owing  to  the  interference  of  the  court,  which  was  not  onl^a  mis- 
representation of  the  result  of  the  motion  for  the  injunction,  but 
was,  in  fact,  an  attempt  to  effect  tliose  very  objects  to  which  the 
court,  on  hearing  the  motion,  had  refused  its  sanction.  The7 
cited  also  Cann  v.  Cann.{a)  The  notice  was  calculated  to  do 
serious  injury  to  the  trade. 

Mr.  Kenyon  Parker  and  Mr.  Chrove,  for  the  plaintiff,  argued 
that  the  publication  of  the  advertisement  was  not  a  contempt ; 
it  did  not  refer  to  the  injunction,  and  did  not  affect  to  represent, 
and  therefore  could  not  misrepresent,  any  proceeding  in  the 
cause.  It  was,  at  the  farthest,  nothing  more  than  an  erroneous 
statement  by  the  plaintiff  of  the  relative  position  of  the  parties, 
— an  error  in  law  which  the  court  would  not  visit  with  the  pen* 
alties  of  a  contempt. 


[*334]  *The  Y ice-Ch  ancellor  said,  that  the  insertion  of  the 
insertion  of  the  advertisement  in  this  form  was  not  a 
contempt  requiring  the  interference  of  the  court  by  committal ; 
but  the  plaintiff  had,  whether  ignorantly  or  not,  published  an 
advertisement,  containing  a  statement,  composed  partly  of  what 
the  court  had  ordered,  and  partly  of  what  it  had  not  ordered.  If 
an  advertisement  of  this  kind  had  been  published  before  the  mo- 
tion for  the  injunction,  he  most  probably  would  not  have  granted 
it.  In  obtaining  that  assistance  from  the  court,  the  plaintiff  had 
undertaken  to  do  what  should  be  right  on  his  part,  and,  there- 
fore, in  upholding  the  injunction,  the  court  would  require  the 

(a)  L.  C,  July  3d,  1754,  (MS.)  Motion  by  the  Attorney  General,  that  the  de- 
fendantfl  and  Sarah  Farley  be  committed,  and  be  restrained  firom  pnbiiahing,  printing 
or  vending  tbe  defendantB*  answen.  Affidavits  read.  Cor. :  Let  Sir  R.  Cann  and 
Sarah  Farley  be  restrained  as  prayed  ;  and  let  Sarah  Farley  stand  committed  for  her 
contempt.  And  npon  Sir  R.  Cann  entering  his  appearance  with  the  regyjferar,  an  npon 
an  attachment,  within  ten  days,  let  him  be  at  liberty  to  come  in  and  be  examined 
touching  the  said  contempt ;  and  let  the  plaintiff  exhibit  interrogatories  for  that  pur- 
pose in  ten  days  after  such  appearance. 

July  18th,  1754.  It  being  admitted  by  the  counsel  for  the  plaintiff  Lady  Cann,  that 
defendant  Sir  R.  Cann  has  made  his  submission  and  paid  the  costs,  and  the  said  plain- 
tiff not  offpomng,  let  the  order  as  to  Sir  R.  Cann  be  discharged,  and  let  Sarah  Farley 
be  discharged  out  of  the  custody  of  the  warden  of  the  Fleet 
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plaintiff  to  insert  such  other  advertisements  as  would  correct 
the  error  contained  in  those  which  had  given  rise  to  this 
application. 


The  plaintiff  undertook  to  insert  other  advertisements  in  a 
form  which  was  then  settled,  and  accepted  on  the  part  of  the 
defendant 


Walton  r.  Broadbent. 

1843 :  July  31. 

Bill  Uken  off  the  file  by  eonaeiit 

Mr.  Willcock  moved,  on  behalf  of  all  the  parties,  that  the 
bill,  containing  matters  ^hich  they  were  unwilling  should  re- 
main on  the  record,  might  be  taken  off  the  file,  and  cited  Tre- 
maine  v.  Tremaine,{a)    The  case  had  been  compromised. 


The  Vice-chancellor  made  the  order. 


•Attorney-Genfral  v.  Ray.  [*335] 

1843 :  Note  on  Attorney-General  ▼.  Ray,  (Vol  3, 518.) 

In  the  report  of  this  case  (Vol.  2,  p.  618)  it  appears  that  the 
order  directed  among  other  things,  that  the  proper  officer  should 
attend  and  produce  on  the  trial  at  law  the  original  record  of  the 
proceedings  filed  in  the  suit.  No  objection  was  made  with  re- 
spect to  the  order  for  the  production  of  the  original  interrogatories 

(a)  1  Vera.  189. 

Vol.  IIL  38 
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and  depositions  in  the  Examiner's  Office,  but  the  Clerk  of  Re- 
cords and  Writs  requested  that  the  application,  so  far  as  related 
to  the  original  records  in  that  office,  might  be  made  to  the  Master 
of  the  Rolls,  referring  to  the  stat;  1  &  2  Vict.  c.  94.  The  mo- 
tion, as  to  the  latter  documents,  was  accordingly  made  before  the 
Master  of  the  Rolls,  when  his  lordship,  after  reserving  the  ques- 
tion for  consideration,  finally  refused  the  order ;  observing,  that 
there  was  no  sufficient  proof  before  him  that  the  production  of 
the  original  record  was  absolutely  necessary  on  a  trial  relating 
to  a  civil  matter ;  that  great  inconvenience  would  ensue  if  the 
officers  of  the  court  vcre  required  to  attend  at  different  parts  of 
the  country  with  the  records ;  and  that  such  documents  ought 
not  to  be  exposed  to  the  risk  of  loss  or  injury,  or  removed  from 
their  proper  depositories.  The  reasons  for  refusing  the  order 
were  so  well  explained  in  Hennell  v.  Lyotij^a)  that  it  would  be 
sufficient  to  refer  to  that  case. 


Broughton  v.  Broughton. 

1844:  April  27,30. 

It  if  sufficient  to  state  that  the  copy  of  the  bill  served  under  the  24th  Older  of  August, 
1841,  is  a  true  copy ;  and  not  necessary  to  show  (as  in  Penfold  v.  Boueh)  the  man- 
ner of  examination. 

Motion  for  leave  to  enter  the  memorandum  of  service, 

[•336]    under  the  Order  XXIV.  of  August,  1841,  of  a  'copy  of 

the  bill.    The  affidavit  stated  only  that  the  copy  served 

was  <'  a  true  copy  of  the  bill,"  and  did  not  verify  the  manner  of 

examination. 


Mr.  Barber,  for  the  motion,  said,  that  the  case  of  Penfold  v. 
BouchUp)  had  not  been  followed  in  the  other  branches  of  the 
court :  a  simple  averment  that  the  copy  was  "  a  true  copy/'  with- 
out any  more  particularity,  was  deemed  sufficient. 

(a)  1  B.  &  A.  184-187.'  (h)  9  Hare,  157. 
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The  Tice-Chancellor,  after  inquiry,  said,  that  he  had  as- 
certained the  practice  before  two  of  the  other  judges  of  the 
court  to  be  as  was  stated.  In  deciding  Penfold  v.  Bauch  he  had 
applied  the  ordinary  rule  of  evidence,  according  to  which  the 
mere  statement  that  one  document  was  a  copy  of  another  was 
not  deemed  sufficient  ;(a)  but  it  was  important  that  the  practice 
of  the  court  should  be  uniform,  and  he  should,  therefore,  defer 
to  the  opinions  of  others,  though  by  no  means  satisfied  that  his 
own  practice  was  not  the  safer  and  better  course. 

« 
Order  made. 


In  the  matter  op  the  act  1  Will.  4,  c.  60,  and  in  the 
MATTER  OP  Nightingale's  Charity. 

1843:  March  31.     1844  :  Jaly  13. 

By  an  mdenture  of  1634,  a  ront-charge  was  grapled  to  certain  tnutees  for  charitable 
useiy  and  the  last  survivivor  of  such  trusteee  being  unknown,  the  court,  under  the 
Stat.  1  SVill  4,  c.  60,  s.  23,  on  the  petition  of  the  pereons  who  administered  the 
charity  before  the  rent-charges  ceased  to  be  paid,  appointed  new  trustees,  and  a 
person  to  convey  the  rent-charge  to  such  trustees. 

By  indenture  made  in  1634,  a  rent-charge  of  6/.  2^.  6d.  a  year, 
arising  out  of  certain  premises  in  Glastonbury,  was  granted  to 
twelve  trustess  therein  named,  their  heirs  and  assigns, 
to  distnbute  61,  thereof  annually  on  •the  feasts  of  the  [•337] 
Annunciation  and  St.  Michael  amongst  the  poor  of  the 
upper  and  lower  alms-houses ;  the  remaining  2s.  6d.  being  for 
the  refreshment  of  the  trustees  who  took  the  care  and  pains  of 
attending  to  the  performance  of  the  trust  The  premises  were,  by 
the  same  indenture,  subjected  to  a  further  charge  of  Is.  per  week, 
(nomine  pcensB)  for  every  week  that  the  rent-charge  remained 
unpaid,  with  power  of  distress  for  the  recovery  of  the  same. 
And  it  was  thereby  provided,  that,  when  eight  or  nine  of  the 

(a)  1  Starkie  on  Evidence,  229,  ed.  3  ;  2  Phillips  on  Evidence,  132, 133,  ed.  9. 


J 
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trustees  should  die,  the  surviving  four  or  three  should  grant  the 
rent-charge  to  twelve  other  trustees,  to  be  named  by  the  Bishop 
of  Bath  and  Wells  and  the  Dean  of  Wells  for  the  time  being. 

The  petition  was  presented  by  the  perpetual  curate  and  the 
overseers  of  the  poor  of  the  united  parishes  of  St.  John  Baptist 
and  St.  Benedict,  in  Glastonbury,  stating,  that  it  did  not  appear 
that  any  new  trustee  had  ever  been  appointed,  but  that,  since 
the  death  of  all  the  said  trustees,  and  in  particular  since  the 
year  1819,  the  rent  charge  had  been  paid  to  the  clergyman  and 
overseers  of  the  said  parishes,  and  by  them  distributed  to  the 
poor :  that,  for  the  last  five  years  the  owner  of  the  premises  sub- 
ject to  the  rent  charge  had  refused  to  pay  the  same,  alleging, 
that  the  clergyman  and  overseers  were  not  lawfully  entitled  to 
receive  it  The  petition  stated  that  all  the  trustees  were  long 
since  dead,  and  that  it  was  not  known  who  was  the  survivor  of 
them,  or  in  whom  the  legal  estate  in  the  rent  charge  was  vested ; 
that  the  Bishop  and  Dean  were  willing  to  nominate  or  appoint 
new  trustees,  but  the  petitioners  were  advised  that  the  rent 
charge  could  not  be  conveyed  to  or  vested  in  such  new  trustees 
without  the  aid  of  the  court,  and  the  petition  prayed  a  reference 
to  the  master  to  appoint  new  trustees  accordingly. 

[*338]  •Mr.  Freeling,  for  the  petititon,  submitted  that  the 
case  came  clearly  within  the  stat  1  Will,  4,  c.  60,  s.  23. 
The  court  would  presume  that  trustees  living  in  1634  were  now 
all  dead.  Whether  the  case  was  brought  within  sect  8  of  the 
same  statute  by  sect  21,  would  depend  on  the  question,  whether 
the  statute  62  Geo.  3,  c.  101,  empowered  the  court,  m  such  a 
case,  to  make  a  summary  order  without  suit 


The  Yice-Chancellor  made  the  order  of  reference  in  the 
terms  prescribed  by  the  23d  section. 


This  ooart  doth  order,  that  it  be  referred  to  the  master  &e.,  whether  the  petiti<men 
are  the  persons  administerinir  the  charities  in  the  petition  mentioned.  And  it  is  or- 
dered, that  the  master  do  inquire  whether  all  the  peisons  in  whom  the  rent  charge  in 
&c.  was  by  the  indenture  of  the  20th  of  Februaryi  1634,  vested,  are  dead  ;  and,  if 
dead,  whether  any  any  new  trustees  were  ever  appointed  of  the  said  rent  charge ; 
and  if  so,  whether  they  are  Uving  or  dead,  and,  if  dead,  who  was  the  aarniror.    And 
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the  master  ia  to  order  two  snccoaiye  adTertisements  to  be  published  in  the  Londoa 
Gazette,  and  in  one  or  more  of  the  newspapers  circulating  in  the  county  of  Somerset* 
giving  notice  that  the  representative  of  the  last  surviving  trustee  named  in  the  said^in- 
dentnre  of  the  20th  of  February,  1634,  is,  within  twenty-eight  days,  to  appear  or  give 
notice  to  the  master  of  his  title,  and  prove  his  pedigree  or  other  title  as  trustee  ;  and 
if  DO  penon  shall  appear  or  give  such  a  notice  within  such  twenty-eight  days,  or  the 
person  who  might  appear  or  give  such  notice  shall  not,  within  thirty-one  days  after 
such  notice  or  application,  prove  his  title  to  the  satisfaction  of  such  master,  then  it  is 
ordered,  that  the  said  master  do  approve  of  proper  persons  to  be  appointed  trustees  of 
the  said  rent  charge,  and  also  of  a  proper  peison  to  convey  the  charity  premises  to 
the  tmstees  so  to  be  appointed.    [Reservation  of  further  order  until  after  the  report] 


The  master  found  that  the  petitioners  were  the  persons  administering  the 
charity  ;  and  reported  that  he  did  not  find  that  any  new  trustees  *had  been    [*339] 
appointed,  and  no  representative  of  the  survivor  of  the  last  trustees  had  ap- 
peared, and  he  had  therefore  approved  of  the  twelve  persons  named  in  his  report  to  be 
■ew  tmstees. 


July  13<A.— The  Vick-Chanobllor  confirmed  the  report,  and  appointed  the  penons 
therein  named  trustees  of  the  rent  charge,  and  appointed  a  person  to  convey  the  rent 
charge  and  premises  to  such  new  trustees  upon  the  trusts  of  the  indenture  of  20th  of 
February,  1634,  in  the  zoom  of  the  representative  of  the  said  last  survivmg  trustee. 


WooDALL  V.  Walker. 


1844;  29th.  January. 

In  a  suit  by  a  shareholder  in  a  banking  company,  to  restrain  proceedings  on,  and  set 
aside,  a  judgment  against  the  public  officer  of  the  bank,  the  court  allowed  substi- 
tuted service  of  the  sabpcena  upon  the  attorney  at  law  in  the  judgment,  where  the 
plaintiff  at  law  was  out  of  the  jurisdiction,  although  he  had  not  caused  a  teirefa* 
cioB  on  the  judgment  to  be  issued  against  the  plaintiff  in  equity. 

The  plaintiff  had  been  a  shaieholder  in  the  "  Agricultural 
and  Commercial  Bank  of  Ireland."  The  defendants,  Walker, 
Grierson,  and  various  other  persons,  claimed  to  be  creditors  of 
the  company,  and  brought  ten  different  actions  in  the  Court  of 
Queen's  Bench  in  Ireland  against  its  public  officers,  for  the  re- 
covery of  alleged  debts.  In  these  actions,  judgments  upon  con- 
fession were  entered  up  in  May,  1843,  for  various  sums  amount- 
ing to  17,520/.  in  the  whole ;  the  judgments  in  Walker's  action 
being  for  the  sum  of  10562.  2^.  Scl.,  and  in  Grierson's  for  428/. 
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lis.  Id.  In  November,  1843,  judgments  in  the  same  actions,  in 
the  name  of  the  public  officers  of  the  bank,,  were  confessed  in 
th%  Court  of  Queen's  Bench  in  England,  and  thereupon  a  writ 
of  scire  facias  quare  executionem  non  was  issued  against  the 
plaintiff  upon  the  judgment  in  Grierson's  action.  The  bill  was 
filed  to  restrain  proceedings  in  this  and  the  other  judgments,  and 
set  the  judgments  aside  as  against  the  plaintiff,  impeaching  the 
proceedings  on  which  they  were  founded  as  being  collusive  and 
fraudulent,  and  intended  not  for  the  purpose  of  recovering  debts 
owing  by  the  company  to  the  plaintiffs  in  the  actions, 
[*340J  'but  to  be  used  for  enforcing  contributions  from  persons 
who  were,  or  had  been,  shareholders,  towards  liabilities 
irregularly  incurred  by  the  managing  committee  in  Dublin. 

The  statements  of  the  bill  were  verified  by  affidavit,  by  which 
it  was  also  stated,  that  Grierson  and  Walker  were  residing  out 
of  the  jurisdiction, — Grierson  in  Scotland,  and  Walker  in  Bava- 
ria,— and  that  Messrs.  Johnston^  Farquhar,  and  Leech  were  the 
attomies  at  law  for  the  plaintiffs  on  the  record  in  all  the  judg- 
ments in  the  Queen's  Bench  in  England. 

Mr.  Romilly  and  Mr.  Roll  moved,  that  service  of  the  sub- 
pCBna  in  this  suit  on  the  attornies  at  law  in  the  judgments, 
"  Walker  v.  Hodges^  public  officer,  &c.,"  and  "  Grierson  v. 
Hughes"  public  officer,  &c.,"  might  be  good  service  on  the  de- 
fendants Walker  and  Grierson.  They  submitted,  that,  as  against 
Grierson,  at  whose  suit  the  scire  facias  had  been  issued  against 
the  plaintiff,  substitution  of  service  on  the  attorney  was  within 
the  ordinary  rule ;  and  that,  as  against  Walker,  who  had  ob- 
tained a  judgment  which  he  might  at  any  time  make  use  of  in 
the  same  manner,  the  order  to  substitute  service  was  equally 
necessary. 


The  Vice-Chancellor  made  the  order  to  substitute  service 
on  the  attomies  at  law,  as  against  Walker  and  Grierson. 

See  Botanquei  ▼.  Rangfmrd,  public  officer,  Sic,  11  Ad.  &  EH.  520,  S.  C,  13  Ad. 
6l  EIL  812 ;  Executors  of  Wright  v.  Nutt,  1  T.  R.  38a 


» 
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•Hughes  v,  Lipscombe.  [*341] 

1844:  Joljra,  6,33,  34. 

One  of  the  aeyeral  defendants,  serFed  with  the  gubpcsna  to  appear  and  answer,  is,  un- 
der the  16th  Order  of  Augost,  1841,  not  boand  to  put  in  any  answer  to  the  bill, 
where  he  is  not  required  to  do  so  by  the  note  inserted  at  the  foot  of  the  biil,  under 
the  17th  Order;  but  in  default  of  answer  by  such  a  defendant  within  the  time  al- 
lowed for  answering,  the  plaintiff  may  file  a  trayeraing  note  against  him,  under  the 
31st  Order 

The  bill  was  against  three  defendants.  The  plaintiff  requir- 
ed discovery  from  two  of  the  defendants  only,  (as  in  Order  XVII. 
of  August,  1841),  and  the  other  defendant  was  not  required  in 
the  note  at  the  foot  of  the  bill  to  answer  any  of  the  interrogato- 
ries. The  subpoena  to  appear  and  answer  in  the  usual  form 
was  served  on  all  the  three  defendants.  The  defendant,  who 
was  not  required  in  the  note  at  the  foot  of  the  bill  to  answer  any 
interrogatory  put  in  no  answer ;  and  the  time  for  answering  hav- 
ing expired,  the  plaintiff  proceeded  to  sue  out  an  attachment 
against  him,  but  the  officer  declined  to  seal  it  witl;out  the  es- 
pecial direction  of  the  court. 


Mr.  Freding  applied  for  a  direction  to  the  officer  to  seal  the 
attachment,  and  submitted  that  the  Order  XVI.  of  August,  1841, 
although  it  protected  the  defendant  from  exception  to  his  an- 
swer, did  not  exempt  him  from  the  necessity  of  obeying  the  sub- 
poena :  Wilson  v.  J(mes.{a)  The  answer  had  two  significations, 
— one,  that  of  defence,  the  other,  that  of  discovery.  Because 
the  plaintiff  did  not  require  the  assistance  of  the  defendant  to 
prove  his  case,  it  did  not  follow  that  he  was  not  bound  to  an- 
swer, in  order  to  substantiate  the  proceedings.  The  traversing 
note  could  not  be  filed  until  the  time  for  answering  had  expired  ; 
(Order  XXI.  of  August,  1841 ) ;  and  therefore,  if  the  defendant 
was  not  bound  to  answer,  the  plaintiff  was  equally  prevented 
from  resorting  to  the  traversing  note.  In  Emery  v.  Netos<m{b) 
it  was  held,  that  a  traversing  note  could  not  be  filed  against  an 
infant  defendant. 

(a)  13  Son.  361.  (h)  10  Sim.  564 
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[*342]  *Vice-Chancellor. — Prior  to  the  orders  of  26th  Au- 
gust, 1841,  a  defendant  in  equity,  served  with  a  subpoe- 
na to  appear  to  and  answer  the  bill,  was  bound  prima  facie  to 
answer  every  interrogatory  in  the  bill :  and  also  to  answer  every 
statement  and  charge  in  the  bill,  whether  specially  interrogated 
thereto,  or  not.  The  practice  of  the  court,  prior  to  those  orders, 
was  subject  to  this  further  inconvenience :  a  defendant  who  was 
ignorant  of  all  the  facts  alleged  in  the  bill  had  no  direct  means 
of  submitting,  without  answering  the  bill,  to  such  decree  as  the 
plaintiff  might,  by  evidence,  be  able  to  prove  himself  entitled  to, 
and  the  plaintifl'  had  no  means  of  putting  the  truth  of  the  bill 
in  issue  without  calling  for  an  answer ;  and  if  he  called  for  an 
answer,  he  subjected  both  himself  and  the  defendant  to  the  ex- 
pense and  inconvenience  of  an  answer  to  the  whole  bill,  although 
the  interests  of  neither  might  require  that  any  answer  whatever 
should  be  filed.  To  remedy  these  inconveniences,  the  16th, 
17th,  18th,  19th,  and  21st  Orders  of  the  26th  August,  1841,  were 
passed.  According  to  the  practice  introduced  by  these  orders,  a 
defendant  cannot,  without  subjecting  himself  to  the  consequences 
of  impertinence,  unless  specially  interrogated,  (in  manner  pointed 
out  by  the  orders),  answer  any  statement,  charge,  or  interrogatory 
in  the  bill,  only  by  stating  his  ignorance  of  the  matter  so  stated, 
or  charged.  And  after  the  time  allowed  a  defendant  to  plead, 
answer,  or  demur,  not  demurring  alone,  to  the  bill,  has  expired, 
if  the  defendant  has  filed  no  plea,  answer,  or  demurrer  to  the 
bill,  the  plaintiff,  by  filing  a  traversing  note,  may  bring  the  cause 
to  issue  as  completely  as  if  the  defendant  had  filed  an  answer, 
and  the  plaintiff  had  replied  thereto,  and  served  a  subpoena  to 
rejoin.  And,  if  the  case  be  one  in  which  the  interests  of 
[*343]  the  defendant  do  *not  require  that  he  should  file  an  an- 
swer, the  course  pointed  out  by  the  21st  Order,  is  that 
which,  in  point  of  expense  and  convenience,  is  obviously  best 
adapted  to  the  interests  of  all  parties. 

In  this  case  the  plaintiff  has  not  called  upon  or  required  the 
defendant  to  answer  any  statement,  charge,  or  interrogatory  in 
the  bill.  The  time  allowed  the  defendant  to  plead,  answer,  or 
demur,  not  demurring  alone,  has  expired,  and  the  defendant  has 
not  filed  any  plea,  answer,  or  demuiier  to  the  bill.    The  plaintiff 
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has  not  thereupon  filed  a  traversing  note,  but  has  required  the 
record  and  writ  clerk  to  seal  an  attachment  against  the  defend- 
ant for  not  answering ;  and  the  record  and  writ  clerk  having  re- 
fused so  to  do,  I  have  been  required  to  direct  him  to  seal  the  at- 
tachment. 

In  the  absence  of  authority  I  should  have  had  no  doubt  upon 
the  point.  If  the  plaintiff  in  this  case,  for  the  mere  purpose  of 
getting  his  cause  to  issue,  by  means  of  a  replication,  instead  of 
by  a  traversing  note,  had  desired  an  answer,  he  might,  in  the 
fiiBt  instance,  have  interrogated  the  defendant, ''  whether  he  did 
not  claim  some  interest,"  or  any  other  simple  question.  If,  by 
mistake,  he  had  omitted,  in  the  first  instance,  so  to  interrogate  the 
defendant,  he  might  have  amended  his  bill  and  supplied  the  de- 
ficiency. Or  he  might  now,  according  to  my  view  of  the  prac- 
tice, file  a  traversing  note,  and  thereby  obtain,  with  the  least  ex- 
pense, both  of  money  any  time,  every  advantage  which  a  mere- 
ly formal  answer,  followed  by  a  replication,  will  give  him.  It 
was  said,  indeed,  by  Mr.  Freeling,  that  a  traversing  note  could 
not  be  filed ;  that,  in  this  respect,  it  was  like  the  case  of  an  in- 
fant defendant,  from  whom  an  answer  was  always  required.  I 
do  not  agree  that  a  traversing  note  cannot  be  filed  in  this  case. 
If  the  defendant  is  not  in  default,  an  attachment  cannot 
issue ;  and  if  he  is  in  default  *the  traversing  note  may  [*344] 
be  filed.  The  right  of  the  plaintiff  to  file  the  traversing 
note  is  incident  to  the  same  default,  upon  which  alone  the  right 
to  the  attachment  (if  it  exists)  must  be  founded.  By  refusing 
the  attachment,  the  plaintiff  can  lose  nothing ;  for,  if  the  defend- 
ant desires  to  say  nothing  about  his  own  case,  the  attachment 
would  extract  from  him  nothing  but  some  formal  and  immate- 
rial statement.  If  a  traversing  note  could  not  be  filed  in  the 
case  of  an  infant  defendant,  it  proves  that  infants  are  not  within 
the  scope  of  the  orders  referred  to ;  and  if  that  be  so,  the  old 
practice  will  of  course  apply  in  such  cases.  My  observations  are 
directed  to  those  cases  to  which  the  orders  apply. 

It  was  further  said,  that,  if  I  did  not  follow  Wilson  v.  Jones^ 
I  should,  in  effect,  disregard  the  well-established  distinction  be- 
tween discovery  and  defence  in  one  and  the  same  answer, — the 
subpoena  calling  upon  the  defendant  for  both,  and  the  bill  dis- 

VoL.  ni.  39 
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pensing  only  with  the  former.  But  to  that  the  answer  is,  that 
the  plaintiff  has  no  interest  in  the  defensive  part  of  the  answer, 
except  in  so  far  as  an  answer  of  some  sort  niay  be  necessary  to 
enable  the  plaintiff  to  prosecute  his  suit,  by  giving  him  some- 
thing to  reply  to.  The  defence  is  exclusively  for  the  defendant's 
use  and  benefit,  and  accordingly,  where  the  bill  is  amended  af- 
ter answer,  and  does  not  call  for  an  answer  to  the  amendments, 
the  defendant  is  allowed  a  certain  time  to  consider  whether  he 
will  put  in  an  answer  by  way  of  defence,  and  if  he  do  not,  the 
plaintiff  may  reply  to  the  old  answer,  and  so  prosecute  his  suit. 
To  give  him  the  same  means  of  prosecuting  his  suit,  without  any 
answer,  where  neither  the  plaintiff  nor  the  defendant  desired  an 
answer,  was  the  purpose  of  the  traversing  note. 

Upon    the    above   view   alone,   I    should    be  prepared   to 

hold  that  an  attachment  would  not  issue :  but  another 
[•345]    •observation  arises.    I  do  not  say  anything  about  the  bill 

in  this  particular  case,  because  the  question  before  me  is 
one  of  general  practice,  and  it  cannot  be  the  duty  of  the  officer 
charged  with  sealing  attachments  to  read  the  bill.  I  will,  there- 
fore suppose  a  case  iu  which  the  defendant  is  ignorant  of  the 
matters  stated  or  charged  in  the  bill,  in  which  he  has  nothing  to 
add  to  the  case  made  by  the  bill,  and  in  which,  not  being  called 
upon  for  an  answer,  he  has  not  filed  one.  In  such  a  case,  (and 
such  cases  are  not  uncommon)  the  answer  must  of  necessity  be 
impertinent  under  the  16lh  Order,  or  immaterial ; — ought  the  or- 
ders of  the  court  to  be  so  construed  as  to  allow  the  plaintiff  in 
such  a  case  to  attach  the  defendant,  in  order  only  that  the  plain- 
tiff may  have  a  nominal  answer  to  reply  to,  when,  by  filing  his 
traversing  note,  the  same  end  may  be  accomplished  ?  My  opinion 
is,  that,  according  to  a  sound  construction  of  the  16th,  17th,  18th, 
and  19th  Orders  of  August,  1841,  the  obligation  upon  a  defend- 
ant to  answer  the  bill  under  the  subpoena  only,  there  being  no 
interrogatories  addressed  to  him,  in  manner  required  by  the  Or- 
ders in  question,  is  taken  away ;  that  the  defendant,  in  that  case, 
has  the  option  of  not  answering  the  bill ;  and  that,  if  the  plain- 
tiff desires  to  proceed  according  to  the  old  practice,  instead  of  by 
filing  a  traversing  note,  he  must,  in  the  first  instance,  or  by 
amending  his  bill,  specially  interrogate  the  defendant,  in  man- 
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ner  pointed  out  by  the  Orders  of  August,  1841 ;  or  fall  back  upon 
the  Orders  of  August,  1841,  and  put  the  cause  at  issue,  by  means 
of  a  traversing  note. 

1  have  not  been  able  to  suggest  to  myself  a  single  case,  in 
which,  by  this  construction  of  the  Orders,  the  plaintiff,  unless 
by  his  own  default,  can  be  prevented  from  conducting  his  cause 
in  the  way  he  thinks  best.  But  any  other  construction 
would,  in  my  judgment,  be  'productive  of  inconvenience,  [*346] 
if  not  of  injustice,  to  the  defendant, 

[His  Honor  then  said,  that,  if  he  had  adopted  the  view  of  the 
Order  taken  in  WUsan  v.  Jones  by  the  Vice-Chancellor  of  Eng- 
land, it  would  not  have  coincided  with  the  opinion  of  another 
judge  bf  the  court ;  and  he,  therefore,  requested  that  the  appli- 
cation might  be  made  to  the  Lord  Chancellor,  that  the  rule  of 
practice  might  be  settled.] 


July  22d  and  2ith. — ^Mr.  Freding  made  the  application  before 
the  Lord  Chancellor,  when  his  lordship  expressed  an  opinion, 
that  the  Order  qualified,  in  effect,  the  language  of  the  subpoena, 
so  as  to  render  an  answer  necessary  only  where  the  note  called 
for  it ;  and  that  the  case  was  one  in  which  a  traversing  note 
could  be  filed ;  but  added  that,  as  there  was  a  difference  of  opin- 
ion, the  question  must  not  be  considered  as  disposed  of,  imtil  he 
had  communicated  with  those  judges  of  the  court  before  whom 
the  point  had  not  yet  been  judicially  brought  Subsequently, 
after  having  had  such  communication,  the  Lord  Chancellor  af- 
firmed the  above  construction  of  the  Orders. 
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[•347]  *Tatam  v.  Williams. 

1844 :  February,  13th,  14th,  15th,  and  16th,  and  March,  4th. 

Bill  by  ■unriying  partnen,  against  the  executon  of  a  partner  who  had  died  thirteen 
years  before  the  institution  of  the  suit,  for  an  account  of  the  partnefship  deaUngi 
and  transactions,  charging  that  the  deceased  partner  was  indebted  to  the  fiim  at 
the  time  of  his  death,— dismiswd  with  costs,  on  the  ground  of  the  lapse  of  time,  no 
new  liabilities  of  the  former  partnecship  appearing  to  have  arisen,  or  become  known, 
after  the  death  of  the  deceased  partner. 

By  an  agreement  between  some  of  the  partners  in  a  colliery,  zedUng,  that  it  was  ap- 
prehended it  would  be  competent  for  one  partner  to  determine  the  joint  interest  and 
bring  the  partnenhip  property  to  sale,  and  that  the  death  of  any  partner  would  have 
that  efl^t ;  and  that  they  were  desirous  that  their  interests  should  be  so  for  several 
that  the  share  of  any  partner  should  be  transnunible  to  his  representatives,  and  that 
the  partnership  interest  should  not  be  detenuined,  and  the  entire  property  ssid, 
without  the  consent  of  the  majority  in  value,  but  each  should  be  competent  to  sell 
his  own  share  only ;  it  was  agreed  that  each  of  them  should  hold  to  himself,  trans- 
missible to  hiB  own  representatives  or  assigns,  an  aliquot  share  of  certain  of  the 
partnenhip  property,  and  that  their  joint  holding  should  not  be  subject  to  the  ordi- 
nary terms  applying  to  partnenhip  property  so  as  to  entitle  any  one  of  them  to  a 
sale  without  the  concurrence  of  such  majority,  or  to  dissolve  the  paitnerriiip,  or  so 
as  to  cause  a  total  dissolution  of  partnership  by  the  death  of  any  one  of  them : 

Held,  that  this  was  not  an  agreement  by  the  parties  that  the  representatives  of  a  part- 
ner, after  his  death,  should  continue  partnen  with  the  survivon,  and  contribute  to 
the  working  of  the  colliery  on  their  joint  account ;  but  was  only  an  agreement  that 
none  of  the  partnen  or  their  repreeentatives  should  be  entitled  to  a  sale  of  more  than 
his  own  siyare  of  the  partnership  property. 

The  existence  of  a  creditor's  suit  for  the  administration  of  the  estate  of  a  deceased 
debtor  does  not  prevent  the  operation  of  the  Statute  of  Limitations  against  a  debt, 
in  respect  of  which  no  claim  is  made  under  the  decree,  9emble. 

In  suits  by  or  against  the  assignees  of  a  bankrupt,  where  the  bankruptcy  took  place 
and  the  suit  was  instituted  before  the  statute  directing  the  appointment  of  offidsl 
assignees,  and  no  official  assignee  is  a  party  to  the  snit,-~at  the  hearing  any  of  the 
parties  are  entitled  to  an  inquiry  whether  an  official  assignee  of  the  bankmpt*s  es- 
tate has  been  appointed. 

In  the  year  1816,  Ceorge  Bowser,  Thomas  Foster,  Charles 
Bonner,  and  Thomas  Gaunt,  were  entitled,  in  equal  shares,  to 
the  veins  of  coal  under  certain  lands  in  Carmarthenshire ;  and 
also  to  shipping  places  for  coal,  sites  of  roads,  and  other  premises, 
under  leases  or  agreements  for  leases  for  several  terms  of  years, 
granted  or  made  by  Lord  Cawdor,  Sir  H.  Owen,  and  the  Earl 
of  Ashbumham, — subject  to  rents  and  covenants.    The  shares 


CASES  IN  CHANCERY.  347 


1844— Tatam  ▼.  WiUiama. 


of  the  partners  (except  Bower's)  were  also  subject  to  an  annuity 
to  Stephen  Pitt  By  a  deed  dated  the  2nd  of  December,  1816, 
Bowser,  Foster.  Bonner,  and  Gaunt,  agreed  that  the  collieries 
should  be  managed  by  Gaunt  and  Bowser,  the  younger,  who 
should  receive  the  profits ;  and,  in  case  of  their  ceasing  to  man-i 
age  the  same,  that  other  persons,  to  be  chosen  as  thereby  direc- 
ted, should  manage  and  work  the  collieries  on  behalf  of  the  per- 
sons beneficially  interested  ;  and  that,  after  paying  certain  speci- 
fied charges,  the  profits  should  be  divided  between  the 
said  four  parties  in  equal  shares ;  and,  in  *case  any  one  [*348] 
of  them  should  acquire  any  interest  in  another  colliery, 
the  others  were  to  have  the  option  of  sharing  such  interest  with 
him.  Considerable  sums  of  money  were  laid  out  upon  the  tram- 
roads,  shipping  places,  and  premises ;  and  on  the  12tli  of  Janu- 
ary, 1819,  Foster,  Bonner,  and  Gaunt  signed  the  foftowing  agree- 
ment : — 

"Whereas  the  undersigned  T.  Foster,  C.  Bonner,  and  T. 
Gaunt  are  jointly,  but  as  tenants  in  common,  entitled,  as  lessees 
(or  under  an  ageeement  for  a  lease)  from  the  Earl  of  Ashbumham, 
to  a  harbor  or  shipping  place,  and  certain  sluices,  railroads,  lands, 
and  premises,  in  the  parish  of  Pembrey,  in  the  county  of  Car- 
marthen :  and  whereas  it  is  apprehended  that  the  interest  of  the 
said  parties  in  the  premises  is  that  of  co-partners,  and  that,  there- 
fore, it  would  be  competent  for  any  one  of  them  to  determine 
the  joint  interest  and  bring  the  entire  partnership  property  to 
sale ;  and  that  on  the  death  of  any  one  of  them  a  dissolution  of 
partnership,  and  consequent  sale,  would  follow :  and  whereas 
the  said  parties  are  desirous  that  their  interests  should  be  so  far 
several,  that  the  share  of  any  one  of  them  shall  be  transmissible 
to  his  representatives  or  assigns,  and  that  none  of  them  shall  be 
entitled,  without  the  consent  of  the  othera,  or  a  majority  in  value 
g[  the  whole,  to  determine  the  partnerahip  interest  and  bring  the 
entire  partnership  property  to  sale,  each  of  them  and  his  repre- 
sentatives being  competent  to  dispose  only  of  his  own  peculiar 
share ;  now  it  is  hereby  mutually  declared  and  agreed  by  and 
between  the  said  parties  respectively,  that  each  of  them  shall 
hold  to  himself  transmissible  to  his  own  representatives  or  as- 
signs, an  equal  third  part  or  share  of  the  aforesaid  premises,  and 
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of  any  other  premises  to  be  acquired  as  after  meationed|  and 
that  their  joint  holding  or  interest  (as  partners  in  the  profits) 
shall  not  be  subject  to  the  ordinary  laws  applying  to 
[•349]  partnership  and  partnership  •property,  so  as  to  entitle  any 
one  of  them,  without  the  consent  or  concurrence  of  the 
others,  or  a  majority  in  value  of  the  whole,  to  dissolve  the  part- 
nership, or  so  as  to  cause  a  dissolution  of  partnership  by  the 
death  of  any  one  of  them.  And,  further,  that  it  shall  not  be 
competent  for  any  of  them  to  incur  any  debt  or  raise  any  obliga- 
tion binding  upon  the  others  or  other  beyond  the  ordinary  ex- 
pense of  works  and  contracts  made  with  the  assent  of  all.  And 
it  is  agreed  that  the  covenant  or  agreement  for  a  partnership  of 
and  in  any  mines,  collieries,  or  other  premises,  which  is  contain- 
ed in  a  certain  deed,  dated  the  2nd  of  December,  1816,  between 
the  said  parties  and  Mr.  George  Bowser,  or  a  corresponding 
covenant  and  agreement,  shall  be  adopted  by  the  said  above- 
named  parties,  Foster,  Bonner,  and  Gaimt,  upon  the  same  terms 
and  conditions  as  above  mentioned  or  referred  to,  subject  to  such 
modification,  for  the  better  effectuating  the  intent  and  interests  of 
the  said  parties,  as  counsel  may  advise ;  and  also  subject  to  proper 
provisions  for  raising  the  necessary  funds  for  taking,  opening, 
and  working  to  profit  the  mines,  collieries,  and  other  premises 
to  be  piux^hased,  hired,  or  taken  under  such  covenant  or  agree- 
ment." 

By  an  indenture  of  the  1st  of  February,  1819,  Bowser,  reserv- 
ing certain  rights  or  easements,  relinquished  to  Foster,  Bonner, 
and  Gaunt  his  interest  in  an  agreement  for  a  lease  of  certain 
shipping  places,  roads,  veins  of  coal,  and  premises,  to  be  made 
by  the  Earl  of  Ashbumham  to  the  four  parties  jointly.  The 
Earl  of  Ashbumham  demised  the  premises  comprised  in  this 
agreement,  to  Foster,  Bonner,  and  Gaunt,  by  two  indentures, 
dated  the  28th  of  February,  1820,  for  a  term  of  sixty  years. 

On  the  24th  of  September,  1819,  an  agreevient  was  made  be- 
tween Foster,  Bonner,  and  Gaum,  and  John  Calthrop,  in 
[•360J  consideration  of  10,000/.  •paid  by  him  to  Foster,  Bonner, 
and  Gaunt,  became  a  partner  with  them  in  the  said  land, 
eollieries,  harbors,  works,  and  premises ;  and  it  was  agreed  that 
each  of  them  should  have  one-fourth  part  or  share  of  the  pro- 
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duce,  profits,  and  advantages  of  the  same,  and  of  the  said  cove- 
nant of  partnership,  from  the  1st  of  October,  1819,  subject  to  the 
incumbrances  and  charges  thereon.  By  an  agreement  of  % 
similar  form,  dated  the  14th  of  October,  1820,  in  consideration 
of  10,500{.  and  one-fifth  of  the  monies  expended  on  the  works 
since  the  15th  of  October,  1819,  Thomas  Pulvertoft  became  a 
parmer  with  Foster,  Bonner,  Graunt,  and  Calthrop,  and  it  was 
agreed  that  each  of  them  should  be  entitled  to  one-fifth  of  the 
same  premises,  and  the  profits  thereof,  subject  to  the  like  incum- 
brances and  charges. 

On  the  11th  of  January,  1822,  Foster,  Bonner,  Gaunt,  Cal- 
throp, and  Pulvertoft,  borrowed  10,000/.  of  C.  Hill,  and,  by  deed 
of  that  date,  they  assigned  to  him  their  interest  in  the  premises 
demised  to  them  by  the  Earl  of  Ashbumham,  in  the  two  inden- 
tures of  the  28th  of  February,  1820,  by  way  of  mortgage,  to  se- 
cure the  10,000/.  and  interest.  Foster  died  on  the  10th  of  May, 
1822 ;  and  his  executors,  Williams  and  Bonner,  proved  his  will. 
In  January,  1831,  the  mortgage  of  the  premises  to  Hill  was  as- 
signed to  Jones  and  Waters,  bankers  of  Carmarthen ;  and  in 
May,  1831,  Jones  and  Waters,  in  consideration  of  the  absolute 
assignment  to  them  of  Foster's  interest  in  the  mortgaged  pro- 
perty by  his  executors,  released  his  estate  from  the  mortgage 
debt  and  interest  and  the  covenant  for  payment.  In  July,  1832, 
Jones  and  Waters  became  bankrupt ;  and^Howell  and  Scott 
were  appointed  assignees  of  their  estate. 

The  bill  was  filed  on  the  30th  of  June,  1836,  by  Tatam  and 
Butters,  assignees  of  the  estate  of  Bonner  (who  had 
•become  bankrupt,)  and  by  Calthrop,  Pulvertoft,  and  [*361j 
Gaunt, — against  Williams  and  Bonner,  as  the  executors 
of  Foster, — Howell  and  Scott,  as  the  assignees  of  Jones  and 
Waters, — and  the  personal  representatives  of  George  Bowser ; 
and  the  bill  alleged  that  the  whole  of  the  sum  of  10,000/.  bor- 
rowed from  C.  Hill,  upon  mortgage  of  the  partnership  property, 
was  received  by  Foster ;  that  Foster  laid  out  about  6000/.  on 
partnership  purposes,  and  that  the  other  4000/.  remained  in  Fos- 
ter's hands  at  the  time  of  his  death  ;  that  the  works  were  con- 
tinued by  Bonner,  Gaunt,  Calthrop,  and  Pulvertoft  until  October, 
1826,  when  Gaunt  retured,  indebted  to  the  partnership ;  that  tfie 


361  CASES  IN  CHANCERY. 

1844.— TaUm  v.  Williamfl. 

works  were  then  continued  by  Bonner,  Calthrop,  and  Pulvertoft 
until  September,  1828,  when  Bonner  became  bankrupt  The 
^U  prayed  that  an  account  might  be  taken  of  the  dealings  and 
transactions  of  the  partnership  between  Bonner,  Foster,  Gaunt, 
Calthrop,  Pulvertoft,  and  Bowser,  and  of  the  partnership  pro- 
perty and  effects ;  and  that  the  partnership  property  and  effects 
might  be  sold  under  the  direction  of  the  court,  and  the  produce 
divided  amongst  and  paid  to  the  parties  entitled  to  it ;  and  that 
the  personal  estate  of  Foster  might  be  declared  liable  to  make 
good  what  should  be  found  due  from  his  estate  to  the  partner- 
ship ;  and  that  such  estate,  and  also  the  estate  of  Bowser,  might 
be  applied  in  due  course  of  administration. 

The  defendants,  the  executors  of  Foster,  admitted  the  part- 
nership, and  the  several  changes  therein ;  but  did  not  admit  that 
Foster  had  retained  the  4000/.  in  his  hands,  and  denied  that  they, 
the  executors,  since  the  death  of  Foster,  had  done  any  act  by 
which  his  estate  could  become  or  be  continued  liable  in  respect 
of  the  said  partnership  transactions ;  and  they  submitted  that, 
after  the  time  which  had  elapsed  from  the  death  of  Foster  until 
the  institution  of  the  suit,  hiis  estate  was  not  liable  to  ac- 
[*352j  count  *or  to  any  claim  in  respect  of  the  said  partnership 
dealings  and  transactions.  They  stated,  moreover,  that 
a  suit  had  been  instituted  in  Michaelmas  Term,  1822,  against 
them  as  such  exec^hors,  for  the  administration  of  the  estate  of 
Foster,  and  that  a  decree  had  been  made  in  such  suit  in  May, 
1824 ;  that  no  claim  had  been  made  in  that  suit  in  respect  of  the 
partnership  transactions  in  question,  and  that  a  report  of  debts 
was  made  in  August,  1831,  and  the  estate  distributed.  The  de- 
fendants, the  executors  of  Bowser,  submitted,  that  Foster's  ex- 
ecutors were  bound  to  account  for  the  4000/.  The  assignees  of* 
Jones  and  Waters  said,  that  the  lessor  had  recovered  the  mort- 
gaged premises  in  ejectment,  and  they  disclaimed. 

Calthrop,  Pulvertoft,  and  Gaunt  afterwards  became  bankrupt, 
and  their  assignees  were  brought  before  the  court  by  supplemen- 
tal bill,  and  bill  of  revivor  and  supplement. 


At  the  hearing,  Mr.  Kenyan  Parker,  and  Mr.  Boom,  for  the 
defendants,  the  executors  of  Foster^  objected  that  no  official  as- 
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signees  in  the  bankruptcies  of  Bonner,  or  Jones  and  Waters,  were 
parties  to  the  suit.  The  stat.  5  &  6  Yict.  c.  122,  ss.  48,  53,  pro- 
vided for  the  appointment  of  official  assignees  under  country 
fiats,  whether  issued  before  or  after  the  passing  of  that  act 
There  was  nothing  before  the  court  to  show  that  such  assignees 
had  not  been  duly  appointpd. 

Mr.  WaUcer^  for  the  plaintiffs. 

The  appointment  of  official  assignees  in  existing  fiats  is  not 
imperative.  It  is  in  the  discretion  of  the  commission- 
ers :  Ex  parte  Joseph  Bawkeri  &c.(a)  The  act  ^relating  [*353J 
to  country  fiats  passed,in  1842 ;  nothing  could  therefore 
appear  upon  the  pleadings  with  regard  to  the  official  assignees, 
and  the  court  would  not  presume  that  any  such  official  assig- 
nees had  been  appointed  in  these  cases.  There  were,  in  fact,  no 
assets  to  collect. 


The  Vice-chancellor  said,  that  the  appointment  of  an  offi- 
cial assignee  under  the  old  fiats  was  discretionary,  and  the  court 
was  not  to  assume  that  such  appointments  were  necessary  in 
these  cases.  If  the  bill  had  been  filed  after  the  act  extending  to 
country  bankruptcies  had  passed,  the  court  would  have  required 
the  official  assignee  to  be  a  party,  or  his  absence  to  be  accounted 
for ;  but,  as  the  bill  had  been  filed  before  the  act,  the  case  might 
proceed,  unless  the  parties  could  not  agree  upon  the  fact  of 
whether  there  was  or  was  not  an  official  assignee  of  any  of  the 
estates  of  the  bankrupts.  In  that  case  there  might  be  an  inquiry, 
at  the  request  of  any  of  the  parties. 

It  was  admitted  by  all  parties  that  there  was,  in  fact,  no  offi- 
cial assignee,  and  the  case  proceeded. 

Mr.  Walker  and  Mr.  WiUiamSj  for  the  plaintiffs,  insisted,  first, 
that  by  the  construction  of  the  agreement  of  the  12th  of  Janu- 
ary, 1819,  the  estate  of  Foster,  after  his  decease,  continued  to  be 
a  partner  in  the  collieries,  and,  therefore  continued  to  be  entitled 

(a)  3  MoBt  Dea.  &  De  Gez,  324. 
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and  liable  to  account ;  secondly,  that  the  case,  being  one  of  mer- 
chants' accounts,  was  excepted  from  the  Statute  of  Limitations ; 
and,  thirdly,  that  the  suit  against  the  executors  of  Foster  to 
administer  his  estate  prevented  the  operation  of  the 
[*354]  'statute:  Stemdale  v.  Hcaikinson y\a)  the  advertise- 
ments for  creditors  would,  al$o,  take  the  case  out  of  the 
statute :  Bailie  v.  Sibbald.{b)  The  circumstance  that  the  plain- 
tiffs did  not  go  in  under  the  decree  was  of  no  importance,  as 
they  might  go  in  at  any  time  while  there  was  outstanding  estate. 
LasMey  v.  Hogg  ;{c)  and,  especially,  in  this  case,  in  which  the 
claim  was  not  an  ordinary  debt,  but  required  a  preliminary  pro- 
ceeding, by  bill,  or  otherwise  :  Payrder  v.  H(mstwu{d)  It  was 
manifestly  absurd  to  say  that  a  surviving  partner,  continuing 
himself  liable  in  respect  of  transactions  begun  in  the  lifetime  of 
a  deceased  partner,  was  precluded,  at  the  end  of  six  years,  from 
calling  on  the  estate  of  the  latter  for  contribution,  merely  be- 
cause his  death  had  put  an  end  to  the  active  account  as  between 
.him  and  his  surviving  partner. 

Mr.  Healhfield,  for.  the  executors  of  Bowser. 

Mr.  Metcalfe,  for  Bonner,  one  of  the  executors  of  Foster. 

Mr.  Shee,  for  the  surviving  assignee  of  Jones  and  Waters. 

Mr.  Kenyan  Parker  and  Mr.  Bacon^  for  Williams,  the  other 
executor  of  Foster,  contended,  that  the  agreement  of  January, 
1819,  had  not  the  effect  attributed  to  it  by  the  plaintiffs ;  that 
the  accounts  between  the  estate  of  Foster  and  the  surviving 
partners  had  terminated  at  his  death ;  and  that  any  balance  due 
on  either  side  was  not  recoverable  after  six  years  from  that  ces- 
sation of  the  account, — ^at  least,  in  the  absence  of  any  case  show- 
ing that  liabilities,  not  then  known,  had  since  arisen. 


[*355]        *  Vice-Chancellor. — Two  questions  were  argued  in 
this  case ;  first,  whether  the  persons  representing  the  es- 

(a)  1  S^m.  399.  (ft)  15  Ves  19:^.  (c)  11  Ves.  608. 

{d)  3  Mer.  303. 
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tate  of  Foster  were  to  be  considered  as  in  partnership  with  the 
owners  of  the  other  portions  of  the  colliery  after  Foster's  death ; 
and,  secondly,  whether,  if  that  were  excluded,  the  plaintiffs  could 
now  claim  an  account  of  the  partnership  transactions  prior  to 
Foster's  death  in  1822. 

The  argument  in  support  of  the  afELrmative  of  the  first  ques- 
tion depended  wholly,  as  I  understand,  upon  the  effect  to  be  giv- 
en to  the  agreement  of  the  12th  of  January,  1819.  For,  it  was 
not  contended,  nor  could  it  with  reason  have  been  contended, 
that,  in  the  absence  of  that  agreement,  there  was  anything  in 
the  relation  of  the  parties  which  could  have  entitled  the  part- 
owners  of  the  colliery,  who  survived  Foster,  to  insist  that  his 
executors  should  continue  to  work  the  colliery,  on  joint  ac- 
count with  them,  after  Poster's  death.  The  agreement  of  the 
2d  of  December,  1816,  between  Bowser,  Foster,  Bonner,  and 
Gaunt,  had  only  the  effect  of  providing  that  the  entire  mine 
should  be  worked  for  the  benefit  of  the  beneficial  owners,  by 
agents  appointed  by  all, — the  only  way  in  which  a  coal  mine,  be- 
longing to  several  persons,  can  practically  be  worked :  Jeffreys 
V.  SmUh^a)  Then,  as  to  the  effect  of  the  agreement  of  the 
12th  of  January,  1819, — was  that  an  absolute  contract  on  the 
part  of  Foster,  that  he  and  his  personal  representatives  should 
continue  partners  with  the  survivors,  so  as  to  be  bound  to  work 
the  colliery  on  joint  account,  and  to  contribute  accordingly  ?  Or 
was  it  not  simply  an  agreement  that  the  dissolution  of 
the  partnership,  *by  the  death  of  any  one  of  the  three  [•SSB] 
parties,  should  not  entitle  any  one  to  call  for  a  sale  of 
more  than  his  own  interest?  I  think  the  latter  was  all  that  was 
meant,  and  that  it  is  all  that  is  expressed,  and,  consequently, 
that  the  onus  is  upon  the  plaintiffs  to  show  that  the  executors 
of  Foster,  at  his  death,  made  themselves  liable  to  contribute  to 
the  expenses  of  working  the  collieries.(&)  It  is  positively  denied 
in  these  pleadings  by  the  executors,  that  they  ever  did  so ;  and 
DO  evidence  is  given  to  raise  an  inference  that  they  ever  inter- 
fered after  Foster's  death ;  and,  if  they  did  not,  however  they 
might  be  precluded  from  establishing,  as  plaintiffs  in  this  court, 

(a)  1  J.  &.  W.  398.  (6)  See  1  Hare,  360,  369. 
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an  interest  in  the  past  working  of  the  mines,  the  plaintiffs  in  these 
causes  cannot  obtain  relief  against  them  in  the  case  supposed : 
Norway  v.  Roe,{a)  And,  even,  if  the  construction  of  that  agree- 
ment were  otherwise,  yet,  adverting  to  the  facts  that  it  was  not 
referred  to  in  either  of  the  subsequent  agreements  entered  into  on 
the  admission  of  Calthrop  and  Pulvertoft,  and  that  it  was  not 
brought  forward  or  insisted  upon  until  thirteen  years  afterwards, 
it  may  be  doubtful  whether  this  court  would  not  presume  that 
the  agreement  itself  was  abandoned,  or  at  all  events,  refuse  to 
enforce  it  I  am,  therefore,  of  opinion  that  such  account  (if  any) 
as  the  plaintifiis  may  eventually  appear  to  be  entitled  to  against 
the  estate  of  Foster,  must  be  confined  to  the  dealings  and  trans- 
actions of  the  partnership  prior  to  his  death ;  and  the  only  re- 
maining question  is,  whether  the  plaintiffs  are  entitled  to  that 
account. 

The  answer  of  Foster's  executors  to  this  demand  is  founded 
wholly  on  the  time  which  elapsed  between  Foster's  death 
[*357]  and  the  filing  of  the  bill ;  viz.  from  the  10th  *of  May, 
1822,  until  the  30th  June,  1835.  I  must,  upon  these 
pleadings  and  on  the  evidence,  assume  that  Foster's  executors 
have  not,  by  any  act  of  theirs,  since  his  death,  made  themselves, 
or  the  estate  of  Foster,  liable  to  this  part  of  the  plaintiff's  de- 
mand. The  estate  of  Foster  was,  undoubtedly,  liable  to  this  ac- 
count at  his  death,  and  as  clearly  continued  so  for  some  period 
of  time.  The  question  is,  how  long  it  continued  to  be  so  liable 
by  force  of  the  original  contract,  and  whether  that  liability  exist- 
ed at  the  time  of  filing  the  bill. 

The  question  how  long  the  estate  of  a  deceased  partner  con- 
tinues liable  to  the  demands  of  surviving  partners,  is  not,  I  ap- 
prehend, the  subject  of  any  positive  statutory  enactment,  except 
so  far  as  this  court  may  found  its  rules  upon  analogous  cases  at 
law.  The  cases  at  law  which  appear  to  have  been  commonly 
argued  upon  in  this  court,  as  affording  an  analogy  in  questions 
between  partner  and  partner  after  a  dissolution  of  partnership, 
are  those  which  fall  within  the  exception  as  to  merchants'  ac^ 
counts  in  the  statute  of  limitations(6)    Now,  notwithstanding 

(a)  19  Ves.  144.  (b)  21  Jac.  1,  c.  16,  ■.  3. 
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the  doubts  which  appear  for  a  long  time  to  have  hung  over  the 
construction  of  that  exception  in  the  statute,  I  understand  the 
rule  at  law  now  to  be  settled,  that,  if  all  dealings  have  ceased 
for  more  than  six  years,  the  statute  (even  between  merchant  and 
merchant,  their  factors  and  agents)  is  a  bar  to  the  whole  demand, 
except  where  the  proceeding  is  an  action  of  account,  or  perhaps 
an  action  upon  the  case,  for  not  accounting :  Liglis  v.  Haigh,{a) 
Coiiam  v.  Partridgejih)  in  which  cases  the  antecedent  authori- 
ties are  referred  to.  Upon  the  question  whether  one  partner 
could,  at  law,  maintain  an  action  of  account  against  his  co- 
partner, I  shall  refer  only  to  the  very  elaborate  argument 
of  Mr.  *Hayes(c)  in  Cottam  v.  Partridge.  In  this  court  [*358] 
there  is  direct  and  very  high  authority  for  the  proposition 
that  a  court  of  equity  will  not,  after  six  year's  acquiescence  unex- 
plained by  circumstances,  or  countervailed  by  acknowledgment, 
decree  an  account  between  a  surviving  partner  and  the  estate  of 
a  deceased  partner :  Barber  v.  Barber,{d)  Ault  v.  Ooodrich.{e) 
Bridges  v.  MitcheU,{f)  (a  case  spoken  of  by  Lord  Eldcm  in  Faster 
V.  Hadgson(g)  as  a  case  of  authority,)  to  which  may  be  added  also 
the  case  of  Martin  v.  Heathcote,{h)  and  Lord  Henley's  note  upon 
that  case.(i)  The  authority  of  the  case  of  Barber  v.  Barber, 
and,  consequently,  the  authority  of  the  other  cases  is,  without 
doubt,  much  shaken  by  the  observations  of  Lord  Brougham  in 
moving  the  judgment  of  the  House  of  Lords  in  the  case  of  R{A- 
inson  v.  Alexander. {k)  For,  notwithstanding  Ix>rd  Cottenham's 
remark  in  Mirehouse  v.  ScaifeJiJ)  to  the  effect,  that  the  judgment 
of  the  House  of  Lords  in  any  given  case  does  not  involve  an 
approbation  of  all  the  reasons  which  each  peer  may  have  given 
for  his  vote,  so  as  to  make  those  reasons  binding  upon  courts  of 
inferior  jurisdiction,  it  is  impossible  not  to  defer  to  the  opinion  to 
which  I  have  adverted,  and,  perhaps,  difficult  to  explain  the 
judgment  of  the  House  of  Lords  upon  any  other  reasons,  not- 
withstanding the  special  circumstances  of  that  case.    But  Lord 

(a)  8  Meea.  &  Web.  769.  (6)  4  Man.  &  Gr.  271. 

(e)  4  Man  Sl  Gr.278.  {d)  18  Ves.  286.  (e)  4  Rusb.  430. 

(/)  GUb.  Eq.  Rep.  224 ;  Bumb.  917 ;  15  Vin.  Ab.,tit  Limitation,  E.  2,  pi.  7,  p.  110. 

(^)  19  Vet.  185.  (A)  2  Eden,  169.  (t)  Tb. 

{h)  8  BUgh,  N.  &  359;  3  CL  d&  Fin.  717.  (0  9  Myl.  k.  Cr.  704. 
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Brougham  in  that  case  acknowledged,  in  the  clearest  manner, 
that,  whether  by  analogy  to  the  statute,  or  for  any  reason,  six 
years  was  or  was  not  a  bar  in  that  case,  it  was  the  duty  of  a 
court  of  equity  to  consider  whether,  under  circumstances  of  de 
lay,  a  decree  should  be  made.  In  this  case  it  is  unne- 
[*359]  cessary  that  I  should  rely  upon  the  *cases  which  have 
decided  that  this  court  will  not  give  relief  after  six  years 
of  delay  wholly  unaccounted  for,  inasmuch  as  in  this  case  it 
was  not  six  years,  but  a  clear  period  of  thirteen  years  which 
elapsed  between  the  death  of  Foster  and  the  filing  of  the  bill, 
and  no  excuse  is  given  for  that  delay. 

In  addition  to  the  delay  which  has  occurred,  it  appears  that 
in  1822,  a  bill  was  filed  for  the  administration  of  the  estate  of 
Foster,  a  decree  in  the  cause  was  made  in  1824,  and  in  1831 
there  was  a  report  of  debts.  In  that  suit,  Bonner,  one  of  the 
executors,  who  was  also  a  surviving  partner  in  the  colliery,  was 
a  defendant.  No  claim  in  respect  of  the  matters  now  in  ques- 
tion appears  to  have  been  made  in  the  suit  in  which  the  assets 
of  Foster  were  in  course  of  administration,  and  those  assets  have 
been  distributed. 

It  was  said,  however,  that,  although  the  estate  of  Foster  may 
not  be  liable  in  respect  of  any  new  transaction  entered  into  after 
Foster's  death,  the  contracts  and  other  transactions  of  the  part- 
nership depending  between  them  and  third  parties, — that  is,  con- 
tracts and  other  transactions  of  the  partnership  to  which  Foster 
was  liable  with  his  co-partners  to  strangers  dealing  with  the  firm, 
— may  be  shown  by  the  plaintiffs  not  to  have  been  wound  up 
until  a  very  recent  time  before  filing  the  bill.  But  on  this  point 
it  is  sufficient  to  say  that  the  bill  makes  no  such  case. 

Bill  dismissed  with  costs  as  against  the  executors  of  Foster. 


It  was  admitted  that  the  only  object  of  the  siiit  was  the  40002.  ohai|[ed  to  have 
been  retained  by  Foeter.    No  party  desired  a  decree  m  respect  of  any  other  matter. 
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•Fletcher  v.  Stevenson.  [*360] 

1844:  Janiiaiy  SOth,  S2nd,  S3id,  and  Feb.  94th. 

In  an  administration  soit,  it  appeared  that  the  testator  and  his  sorviying  partnerB  were 
leswes  of  certain  iron  works  and  premises  for  a  term  of  yean,  of  which  eloTen 
were  unexpired,  and,  as  sneh  lessees,  were  subject  to  coyenants  for  rent,  repaiis, 
insurance,  &c. ;  and  that,  by  the  articles  of  partnership,  the  executors  of  a  de- 
ceased  partner  might  elect  to  become  partneis  in  the  cenoem,  or  to  withdraw  the 
capital  of  the  deceased  therefrom: — Held,  that,  although  the  executon  had  elected 
not  to  become  partnen,  and  no  breach  of  the  covenants  appeared  to  have  hap- 
pened, yet,  as  such  covenants,  if  broken,  might  leave  the  estate  of  the  testator  lia- 
ble to  demands  sufficient  to  absorb  it,  the  mterest  as  well  as  the  principal  of  the 
residuary  estate  must  be  retamed  to  answer  any  such  possible  demands,  until  the 
extent  of  the  liability  could  be  ascertained ;  or,  if  any  part  of  the  interest  or  in- 
come should  be  paid  to  the  tenant  for  life,  it  could  only  be  on  security  to  refund  the 
same,  if  required  to  satisfy  any  such  future  demand. 

B.  Fletcher,  by  his  will,  dated  in  1832,  gave  the  plaintiff, 
his  wife,  a  legacy  of  25/.,  to  be  paid  on  the  day  after  his  death, 
and  directed  his  debts  and  funeral  and  testamentary  expenses  to 
be  paid  out  of  his  personal  estate,  and  charged  his  real  estate 
with  the  deficiency  (if  any) ;  and  he  gave  tlie  residue  of  his 
personal  estate  and  aU  his  real  estate  to  trustees,  upon  trust,  as 
to  certain  furniture  and  effects,  to  permit  the  plaintiff  to  use  and 
enjoy  the  same  for  her  life  or  widowhood ;  and  as  to  the  residue 
of  such  personal  estate,  to  sell  and  dispose  of  such  parts  thereof 
as  did  not  consist  of  money,  and  to  invest  the  whole  of  such  re- 
siduary personal  estate  as  therein  mentioned ;  and  as  to  the  real 
estate,  upon  trust,  during  the  lifetime  of  his  wife,  to  set,  let,  and 
manage  the  same,  and  receive  the  rents  and  profits  thereof,  and 
after  applying  a  competent  part  in  keeping  the  said  real  estate 
in  repair,  to  pay  and  apply  an  annuity  of  50/.,  during  the  life  of 
his  wife,  for  the  benefit  of  his  niece  Mary  Fletcher,  with  remain- 
der to  her  children,  or  as  she  should  appoint.  And  the  testator 
directed  his  trustees  to  pay  and  apply  the  residue  of  the  rents, 
interest,  dividends,  and  profits  of  his  real  and  residuary  personal 
estate  to  his  wife  for  her  life  or  widowhood ;  and  if  she  married 
again,  then  upon  trust  to  pay  to  her  thereout  an  annuity  of  10/. 
only ;  and  from  such  her  second  marriage,  upon  trust  to  suffer 
the  residue  of  the  said  annual  income,  after  payment  of  the 
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said  annuities,  to  accumulate  for  the  benefit  of  his  es- 
[*361]    tate  during  the  lifetime  of  his  *wife.    And  the  testator 

directed  bis  said  trustees,  after  the  decease  of  his  wife,  to 
sell  the  said  real  estate,  and  to  stand  possessed  of  the  proceeds 
thereof,  and  the  residuary  personal  estate,  upon  trust  to  pay 
lOOOZ.,  part  thereof,  to  his  said  niece,  or  her  issue,  if  die  should 
be  dead,  leaving  issue,  in  manner  therein  mentioned ;  and  as  to 
the  residue,  upon  trust  to  pay  the  same  and  all  unapplied  accu- 
mulations unto  his  sisters  Eliza  and  Sarah,  and  his  wife's  brother 
John  Price,  as  tenants  in  common.  By  a  codicil  made  in  1840, 
the  testator  republished  his  will,  and  appointed  another  executor. 
The  testator  died  in  1840.  The  bill  was  filed  by  the  widow, — 
against  the  trustees  and  executors,  the  testator's  niece  and  her 
children,  and  the  three  residuary  legatees, — ^for  the  execution  of 
the  trusts  of  the  will. 

The  executors  by  their  answer  stated,  that,  by  an  indenture 
of  lease,  dated  the  1st  of  July,  1834,  the  Earl  of  Balcarras  de- 
mised to  the  testator  and  four  other  persons,  their  executors  and 
administrators,  certain  iron  foundries,  workshops,  a  fire-brick 
manufactory,  wharf,  coal  basin,  and  other  buildings,  closes  of 
land,  and  premises,  situated  in  the  county  of  Lancaster,  tc^ther 
with  steam-engines,  bodies,  cylinders,  shafts,  pipes,  mill-gearing, 
thereon  or  attached  thereto,  for  the  term  of  twenty-one  years,  at 
the  yearly  rent  of  15682. ;  and  the  said  testator,  and  the  four 
other  lessees  thereby,  among  other  things  jointly  and  severally 
and  for  their  several  and  respective  heirs,  executory,  and  adii\i- 
nistrators,  covenanted  with  the  said  Earl  and  the  reversioner  for 
the  time  being  to  pay  the  said  annual  rent,  and  all  taxes,  rates 
and  assessments,  in  respect  of  the  said  premises,  and  to  repair 
the  messuages,  steam-engines,  fixtures,  and  things,  and  to  pur- 
chase and  provide  new  engines,  fixtures  and  things  as  the  case 

might  require,  and  to  insure  and  keep  insured  during 
[*362]    "  the  term  the  messuages,  buildings,  and  premises,  against 

damage  by  fire,  and,  in  case  of  such  damage,  to  apply 
the  moneys  received  by  virtue  of  the  policy  of  insurance  as 
therein  mentioned.  And  that  it  was  thereby  agreed,  that,  if 
one  or  two  of  the  said  lessees  should  die  during  the  term,  and 
his  or  their  executors  or  administrators  should  within  six  months 
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after  su6h  death,  pay  or  tender  to  the  earl,  or  the  reversioner  for 
the  time  being,  10002.,  then  the  said  covenants  and  agreementB 
on  the  part  of  each  or  either  of  rach  two  lessees,  whose  execn* 
tors  or  administrators  should  pay  or  tender  such  stim,  should 
cease  and  determine,  and  all  liability  at  law  or  in  equity  in 
respect  of  any  future  breach  or  non-performance  thereof  be  abso- 
lutely released  and  discharged,  but  not  so  as  to  release  or  dis- 
charge the  said  surviving  lessees,  or  the  covenants  and  agree- 
ments on  their  parts  and  behalves.  The  executors  further  stated, 
that  the  testator  and  the  other  four  lessees  entered  into  partner- 
ship for  the  said  term  of  twenty-one  years  in  the  trade  of  iron- 
founders,  steam-engine  makers,  iron-forgers,  and  fire-brick  ma- 
keis ;  and  by  articles  of  partnership  made  between  them,  dated 
the  30th  of  May,  1236,  option  was  given  to  the  executors  of  a 
partner  who  should  die,  or  any  person  or  persons  appointed  by 
the  deceased,  to  become  a  partner  or  partners  for  the  residue  of 
the  term ;  or,  if  the  executors  or  administrators  of  any  one  or 
two  of  the  partners  who  should  die  within  the  first  seven- 
teen years  should  elect  not  to  become  such  partner,  they  the 
executors  or  administrators  of  each  such  deceased  partner  should 
receive  from  the  survivors  the  sum  of  10002.,  and  the  interest  of 
.the  deceased  partner  should  cease  and  determine,  and  his  share 
of  the  capital  be  paid  out,  as  therein  mentioned.  The  execu- 
tors further  stated,  that  J.  P.  Carwell,  one  of  the  four  other 
lessees  and  partners,  retired  from  the  partnership,  and  by  inden- 
ture, dated  the  4th  of  July,  1838,  conveyed  and  assigned 
all  his  'estate  and  interest  in  the  hereditaments  and  pre-  |*363] 
mises  comprised  in  the  said  demise  to  the  testator  and 
the  three  continuing  partners,  their  executors,  administrators, 
and  assigns,  and  the  testator  and  the  three  continuing  partners, 
for  themselves,  jointly  and  severally,  and  for  their  several  and 
respective  heirs,  executors,  administrators,  covenanted  with  Gar- 
well,  his  executors,  administrators  and  assigns,  to  pay  the  rent 
and  perform  the  covenants,  and  to  indemnify  him,  his  heirs, 
executors,  and  administrators,  of  and  from  all  costs,  charges, 
losses,  damages,  and  expenses,  which  could  or  might  arise  from 
the  non-payment  or  non-performance  thereof  The  executors 
also  stated,  that  the  testator,  with  the  other  continuing  parmers. 
Vol.  ill  41 
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carried  on  the  partnership  business  until  his  death.  The  exe- 
cutors also  stated,  that  they  had  elected  to  put  an  end  to  part- 
nership, and  had  applied  to  the  Earl  of  Balcarras  and  to  Carwell 
to  release  the  estate  of  the  testator  from  the  covenants ;  that 
the  Earl  was  willing  to  receive  the  lOOOZ.,  and  to  release  the  es- 
tate  from  its  liabilities  to  him,  but  that  Carwell  refused  to  release 
the  estate  from  any  demand  under  the  deed  of  indemnity ;  and 
that,  in  consequence  of  such  refusal,  and  with  die  concurrence 
of  the  plaintiff,  they  had  not  thought  it  advisable  to  pay  the 
10002.  to  the  Earl ;  aind  they  submitted,  therefore,  that  the  tes- 
tator's estate,  and  themselves  in  respect  thereof,  remained  liable 
to  all  the  covenants  and  provisions  of  the  lease. 

The  defendants,  the  residuary  legatees,  by  their  answers,  sub- 
mitted, that  a  part  of  the  personal  estate  of  the  testator  ought 
to  be  set  apart  to  answer  the  contingent  claims  which  might  be 
made  thereon. 

1842 :  June  IBth. — At  the  hearing  of  the  cause,  be- 
[*364]    sides  the  common  'inquiries  proper  for  the  administra- 
tion of  the  estate,  special  inquiries  were  directed  with 
reference  to  the  contingent  liability  referred  to. 

Ordered,  that  the  maBter  mquire,  &c.,  whether  the  testatoi's  estate  is  or  ought  to 
be  snbject  to  any,  and  what  liability,  with  respect  to  the  lease  of  the  Ist  of  July, 
1834,  or  the  articles  of  partnerBhip  of  the  30th  of  May,  1835,  or  the  partnerdiip 
biuuQess  carried  on  by  the  testator,  or  with  respect  to  the  indenture  of  the  4th  of  July, 
1838,  in  the  pleadings  mentioned,  and  the  particulars  of  such  liability  ;  and  whether 
anything,  and  what,  can  bo  done  with  respect  to  such  liability,  or  with  respect  to  get- 
ting rid  of  or  meeting  or  providing  for  the  same.  And  the  master  is  to  asoertaio,  &e., 
whether  or  not  the  defendants  (the  ezecnton)  acted  prepeily,  under  the  ciicomstaa- 
ces,  in  electing  not  to  become  partnen  in  the  concern  in  the  pleadings  mentioned, 
and  in  electing  not  to  take  advantage  of  the  proviso  contained  m  the  said  indenture 
of  lease,  by  which  the  heirs,  executors,  or  administrators  of  any  one  or  two  of  the 
lessees  who  should  first  die  might,  on  payment  or  tender  of  the  sum  of  10002 ,  become 
released  and  discharged  firom  liability  in  respect  of  any  future  breach  or  Boa-perftr* 
mance  of  the  covenants  and  agreements  contained  in  the  said  lease. 


1843 :  Nov.  Wth, — ^The  master  stated  the  particulars  of  the 
real  and  personal  estate  of  the  testator,  and  that  he  had  publish- 
ed the  usual  advertisements  for  creditors ;  but  he  did  not  find, 
that  there  was  any  debt  of  the  testator  remaining  unsatisfied, 
no  creditor  having  proved  or  claimed  any  debt  before  him.    And, 
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^th  reference  to  the  aboTe  inquiry,  the  master  stated  the  lease 
of  the  1st  of  July,  1834,  the  partnership,  and  the  execution  of 
the  articles  of  the  30th  of  May,  1836,  the  retirement  of  Carwell 
in  1838,  and  the  assignment  and  indemnity  of  the  4th  of  June, 
1838,  as  set^forth  in  the  answer.  The  master  also  proved,  that 
the  testator,  imtil  his  death  in  1840,  continued  the  partnership 
business  with  the  three  other  partners ;  that  the  Earl  of  Bal- 
carras  was  willing  to  accept  the  1000/.,  and  release 
^e  testator's  estate  from  the  liabilities  under  the  cove-  [*365] 
nants  in  the  lease,  but  that  Carwell  refused  to  release 
the  testator's  estate  fiom  any  liabilities  imder  the  deed  of  indem- 
nity, or  to  come  to  any  agreement  for  that  purpose,  in  conse- 
quence whereof  the  testator's  estate  would  remain  liable  to  all 
the  covenants  of  the  lease  to  which  Carwell,  his  executors  or 
admininistrators,  was,  or  were,  or  should  be  liable ;  and  he  found, 
that  the  lease  would  expire  by  lapse  of  time  in  the  year  1866, 
until  which  time  the  liabilities  (if  any)  of  the  testator's  estate 
under  such  lease,  and  indemnify  to  Carwell,  could  not  be  ascer- 
tained or  liquidated, — that  nothing  could  be  done  with  respect 
to  getting  rid  of,  meeting,  or  providing  for,  such  liabilities, — and 
that  the  executors  acted  properly,  under  the  circumstances,  in 
electing  not  to  become  partners  in  the  concern,  and  not  to  take 
advantage  of  the  provision  in  the  lease,  by  paying  lOOOZ.  to  the 
Earl  of  Balcarras. 

The  personal  estate  of  the  testator  consisted  of  various  specific 
articles  which  had  not  been  converted,  a  sum  of  consolsj  stand- 
ing in  the  names  of  the  executors,  and  some  cash  in  their  hands. 
It  was  admitted  that  there  was  a  possibility  that  breaches  of 
covenants  in  the  lease  might  happen,  the  amount  of  the  liability 
in  respect  of  which  would  be  sufficient  to  exhaust  the  estate  of 
the  testator,  even  if  it  weie  accumulated  until  the  expiration  of 
the  lease,  at  compound  interest  At  the  hearing  for  further  di- 
rections, 

Mr.  RwnUly  and  Mr.  FMeit,  for  the  plaintiff,  the  widow, 
claimed  pa3rment  of  the  income  of  the  residuary  estate. — ^It  might 
be  true  that  the  corpus  of  the  residuary  estate  ought  to  be  set 
apart  to  answer  the  contingent  liabilities  under  the  covenants, 
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{Simmons  y.  BoU€mdi{a)  Hkwkins  v.  Day^b)  but  that 
[*366]  rule  did  not  apply  to  the  ^accruing  interest  to  which  the 
plaintiff  had,  under  the  will,  a  present  right, — ^to  which 
no  present  creditor  had  any  claim, — and  the  payment  whereof 
to  the  plaintiff  would  leave  the  whole  residuary  estate  still  un- 
touched as  a  security  to  the  creditor  under  the  coFenants,  if  any 
such  creditor  there  should  ever  be.  It  was  not  the  duty  of  an 
executor  to  accumulate  interest  for  the  benefit  of  creditors :  if  he 
made  interest  of  the  testator's  estate  in  his  hands,  he  might  be 
charged  with  it;  but  if  he  chose  to  take  the  money,  and  lock  it 
in  a  box,  he  would  not,  in  an  action  at  law  either  by  a  simple 
contract  or  specialty  creditor,  be  charged  wi^  anything  more 
than  he  had  actually  possessed.  It  was  only  in  a  court  of  equity 
that  an  executor  was  required  to  make  interest  of  the  fund  con- 
^ded  to  him.  The  liability  under  the  covenants,  if  it  ever  arises, 
will  he  merely  a  legal  demand ;  and  if  the  creditor  then  has  all 
that  the  law  would  have  given  him,  he  will  have  no  ground  of 
complaint  merely  because  equity  has  not  interfered  to  give  him 
more.  It  has  never  been  the  rule  or  practice  at  law  or  in  equity 
to  preserve  more  than  the  corpus  Qf  the  fund  for  the  ccmtingent 
creditor :  this  is  seen  by  the  security  which  is  required  from  le- 
gatees to  refund,  if  contingent  liabilities  should  arise^  as  in  iSlm- 
mans  v.  BMandy  Edes  v.  Lambert,{c)  Necior  v.  Oennei,{d) 
There  is  no  case  in  which  that  security  has  been  required  to 
extend  beyond  the  amount  of  the  legacy  actually  paid  ;  but,  ac- 
cording to  the  principle  suggested  by  the  executors  and  parties 
in  remainder  in  this  case,  the  security  ought  to  extend  to  the 
repayment  of  the  legacy  with  all  intermediate  interest  and  pro- 
fits. The  relative  rights  of  the  parties  are  these  :  the  creditor  is 
entitled  to  what  the  law  would  give  him  if  he  sued  on  the  cove- 
nant ;  the  tenant  for  life  is  entitled  to  the  current  income, 
[*367]  keeping  down  the  interest  *of  the  existing  debts  that 
bear  interest,(e)  and  to  the  income  of  the  reduced  fund 
after  the  debts  are  paid  off ;  and  the  remainderman  is  entitled 

(a)  3  Mer.  547.  (6)  Ambl.  160;  S.  C,  3  Mer.  555«  n. 

{€)  Cited,  3  Mer.  553.  (d)  Cited,  Ui. 

(c)  See  Faulkner  ▼.  Daniel,  antei  p.  199. 
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to  the  eorpus,  at  the  expiraticm  of  the  life  estate,  subject  (as  the 
tenant  for  life  is)  to  the  rednction  of  the  amount  of  his  fond 
when  and  as  debts  may  arise.  The  fallacy  in  the  argument  for 
retaining  the  interest  is,  in  assuming  that  state  of  things  actually 
now  to  exist  which  may  by  possibility  exist  hereafter,  and  for. 
which  provision  is  to  be  made.  The  debts  of  the  testat<»  must 
be  paid,  but  not  before  they  are  due.  Until  the  debt  arises,  the 
will  of  the  testator  confers  the  only  title.  If  the  estate  bears 
fruit,  the  disppsition  of  the  usufruct  is  gqyerned  by  the  will, 
until  the  moment  that  a  paramount  claim  appears.  The  credi- 
tor, when  he  has  established  his  demand,  has  a  right  to  be  satis- 
fled  out  of  the  naked  estate  as  it  stood  after  all  prior  claims  were 
satisfied.  He  is  entitled  to  have  the  estate  simply  secured ;  he 
has  no  right  to  have  it  beneficially  managed  so  as  to  make  a 
profit  upon  it,  and  thereby  to  increase  the  assets.  It  is  the  in- 
flexible rule  of  this  court,  not  to  interfere  for  that  purpose  on  be- 
half of  a  creditor  \{V^\  still  less  will  it  so  interfere  on  behalf  of 
those  who  never  may,  and  most  probably  never  will,  be  credi- 
tors. Unless  the  interposition  of  the  court  was  called  for  upon 
its  ordinary  principles,  there  will  be  no  disposition  to  extend  it 
where  the  effect  would  be  to  withhold  from  the  widow  of  the  tes« 
tator  her  maintenance  for  at  least  eleven  years,  and  probably 
during  the  whole  of  her  life. 

Mr.  BaurdUlon,  for  the  defendant  Mary  Fletcher  and  her  chil- 
dren, adopted  a  similar  argument,  deprecatory  of  the  retention 
of  the  fund. 

*Mr.  Tinnejf  and  Mr.  Fleming,  for  the  defendants  the    [*368] 
sisters  and  bfOther-in4aw  of  the  testator,  the  residuary 
legatees  in  remainder. 

(•)  Sm  CoUmmm  ▼.  BaUard,  9  Ham,  119. 

[1]  In  tiie  ease  of  CoUtfuoii  ▼.  BaUard,  S  Han,  119,  it  was  held  that  inqairiea 
of  tho  propiiety  of  the  pmceediiijpi  ptopoaed  to  be  taken  for  the  beneficial  managenieal 
andnatontionoftheeatataof  atoitatoror  intestate  wooid  not  be  directed  in  a  oiedi- 
tor'aanit 
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It  is  incorrect  to  describe  the  debt  or  liability  under  the  cove- 
nants as  contingent ;  it  is  a  present  liability  to  a  future  debt, — 
there  is  only  uncertainty  in  amount.  Suppose  the  amount  were 
now  ascertained,  but  the  time  of  payment  would  not  arrive  until 
ten  years  hence  :  could  the  tenant  for  life  claim  the  income  of 
the  aggregate  fund  for  the  whole  time  that  the  payment  was  sus- 
pended ?  or  must  not  a  fund,  sufficient,  with  the  interest  which 
would  accumulate  upon  it,  to  pay  the  debt  when  it  becomes  due, 
be  separated  from  the  coi-pus  from  the  death  of  the.  testator?  Or, 
suppose  a  debt  is  due  to  the  estate,  and  is  not  recovered  for  many 
years  after  the  death  of  the  testator :  is  not  the  tenant  for  life,  or 
his  representatives,  entitled  to  interest  on  the  fund  so  recovered? 
Suppose  a  debt  of  the  testator  owing  on  a  promissory  note,  pay- 
able at  the  end  of  two  years,  and  the  executor,  on  being  allowed 
a  discount,  pays  the  debt  immediately  out  of  the  estate  in  his 
hands :  could  the  tenant  for  life  impeach  the  anticipated  pay- 
ment as  a  breach  of  trust  ?  The  question  in  this  case,  however, 
does  not  depend  on  that  argument.  The  covenants  are  for  the 
payment  of  rent  at  fixed  times.  The  lessor  may  not  sue  the 
executors  immediately  upon  the  breach  of  covenant  occurring : 
it  is  sufficient  for  him  to  sue  within  twenty  years,  and  he  may 
then  recover  not  merely  the  rent  in  arrear,  but  the  interest  on  the 
arrears ;  (stat.  3  d&  4  Will.  4,  c.  42,  s.  28  ;)  and  even  according 
to  the  argument  for  the  plaintiff,  the  tenant  for  life  must  bear 
that  part  of  the  claim.  The  proposition  that  a  principal  debt  is 
to  be  paid  out  of  the  corpus,  and  interest  out  of  interest,  is  im- 

tenable :  it  is  a  mode  of  administration  which  is  imprao- 
[•369]     ticable.    The  simple  question  is,  what  •is  the  residue 

of  the  estate  ?  Whether  there  is  a  tenant  for  life  or  not, 
the  rule  of  administration  is  the  same :  the  fund  in  either  case 
must  be  impounded  to  answer  the  demands  upon  it 

Mr.  Spence  and  Mr.  Bazalgette^  for  the  executors,  controverted 
the  proposition  that  the  interest  on  the  residue  was  not  legal  as- 
sets with  which  the  executors  would  be  charged.  It  was  a  part 
of  the  estate  which  came  to  the  executors  in  right  of  their  exe- 
cutorship, and  for  which  they  were  accountable  to  creditors  at 
law,  and  to  the  residuary  legatees  in  this  court. 
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The  other  cases  referred  to  in  argument  were  Manaion  v. 
Manaton^{a)  Howe  v.  Lord  Dartfnouth,{b)  Pickering  v.  Pick- 
eringy{c)  Vernon  y.  Earl  of  Egnumty{d)  AntrobusY.  Dav%8on^{e) 
Earl  of  Shaftesbury  v.  Duke  of  Marlborough,{f)  Thomas  v. 
MorUgomeryy{g)  Buries  v.  PoppleweU^{h)  Smith  v.  Dayy{i) 
Harrison^a  casej{lc)  Oaunt  v.  Taylor. {I) 


February  2&th, — ^Yicb-Chancellor  : — The  question  in  this 
case  was,  whether  I  should  order  the  income  of  a  sum  of  money 
now  in  the  hands  of  executors,  and  stated  to  constitute  the  re- 
siduary estate  of  the  testator  in  the  cause,  to  be  paid  to  the 
widow  of  the  testator,  who  is  tenant  for  life  of  his  residuary  es- 
tate; or  whether  that  income  as  well  as  the  capital 
must  remain  *in  court  as  a  provision  against  certain  [*370] 
covenants  not  yet  broken,  (I  assume  that  state  of  things, 
to  try  the  question,)  to  which  the  testator's  estate  is  liable, — ^liable 
primarily  to  the  covenantee,  the  Earl  of  Balcarras,  but  liable  only 
as  surety  as  between  the  testator  and  his  late  partners. 

If  the  widow  could  give  security  to  the  satisfaction  of  the 
court  to  refund  the  payments  she  asks  to  have  made  to  her,  or 
if  the  residue  were  of  such  an  amount,  with  reference  to  the 
covenants  refeiied  to,  that  it  could  itself  be  reasonably  consider- 
ed a  sufficient  security  for  the  possible  demands  to  be  made  upon 
the  estate,  I  should  (so  far  at  least  as  the  Earl  of  Balcarras  is 
concerned)  have  found  little  difficulty  in  acceding  to  the  widow's 
application.  For  which  Hawkins  v.  Day{m)  and  Simmonds  v. 
BMand{n)  would  be  a  sufficient  sanction.  But  neither  of  these 
circumstances  existing,  as  is  admitted,  in  the  present  case,  I  am 
compelled  to  consider  the  case  upon  principle. 

The  widow's  claim  is  opposed  by  two  parties :  first,  by  the 
executor,  and,  secondly,  by  the  legatees  in  remainder.  So  far 
as  the  executor  is  personally  concerned,  he  would,  I  apprehend, 
be  safe  in  acting  imder  the  direction  of  the  court ;  but,  in  con- 

(a)  2  P.  Wm.  234.  (6)  7  Ves.  138.  (e)  4  MyL  &  Cr.  289. 

id)  I  Bligfa,  N.  a,  554.  (e)  3  Mer.  581,  per  Sir  W.  Grant 

(/)  2  Myl.  &  K.  111.  C^)  1  R.  ifc  Myl.  729.       (A)  10  Sim.  383. 

(t)  3  Mee.  it  Web.  684.  (k)  6  Rep.  28  Ik  (/)  2  Hue,  413. 

(m)  AmlN  160 ;  &  C.»  3  Mer.  355,  n.  (fi)  3  Mer.  547. 
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sidering  what  degree  of  protection  is  due  to  the  absent  covenan- 
tee, I  am  bound  to  consider  whether  the  court,  taking  the  fund 
out  of  the  hands  of  the  executor,  can  do  less  than  it  would  ex- 
pect the  executor  to  do  if  the  fund  remained  in  his  hands.  In 
his  hands  the  fund  has  produced  and  is  producing  interest ;  and, 
if  the  court  allows  the  fund  to  remain  with  the  executor,  it  will 
continue  to  produce  interest,  of  which  the  covenantee,  in  case  of 

breach  of  covenant,  will  have  the  benefit  I  am  not,  in- 
[*371]    deed,  prepared  *to  admit,  that  the  court  would  not 

charge  the  executor  with  interest  in  favor  of  the  cove- 
nantee, if  he  omitted,  without  reasonable  cause,  to  make  the  re* 
aidue  productive,  or  paid  the  interest  to  a  legatee,  with  notiee 
of  the  covenants  in  question.  I  must  repeat,  however,  that  I  am 
dealing  with  a  case  in  which,  ex  concessis,  the  residue,  as  it 
now  stands,  cannot  be  represented  in  any  sense  as  an  adequate 
fund  to  meet  the  onerous  covenants  to  which  the  estate  of  the 
testator  is  liable. 

I  feel  bound  to  add,  that,  independently  of  the  claim  of  thd 
covenantee,  I  am  not,  as  at  present  advised,  prepared  to  reject 
the  ai^ument  for  the  residuary  legatee  in  remainder.  The  ten-^ 
ant  for  life  is  entitled  to  the  income  only  of  the  true  residue  of 
the  testator's  estate.  If  the  demands  to  which  the  estate  of  the 
testator  may  possibly  be  found  liable  (annually  as  well  as  occa- 
sionally) were  certain  though  future,  I  am  not  prepared  to  say, 
that  the  present  value  of  all  those  liabilities  must  not  be  ascer- 
tained in  order  to  show  what  the  true  residue  of  the  testator's 
estate  is,  upon  the  same  principle  upon  which  the  court  in  favor 
of  a  tenant  for  life  reduces  future  assets  into  possession  at  their 
present  value.  I  cannot  say,  that,  in  favor  of  the  remainder- 
man, the  court  ought  not  to  reduce  the  future  liabilities  of  the 
estate  into  present  value,  in  order  to  ascertain  the  true  residue 
of  the  estate,  which  the  tenant  for  life  and  the  remainderman 
are  to  enjoy  in  succession.  And,  if  that  be  so  where  the  liabili^ 
ties  are  certain,  the  court  must  equally  do  so,  until  the  result  is 
known,  where,  as  in  this  case,  no  security  can  be  given,  and  die 
funds  are  an  inadequate  security  for  the  possible  demands  of 
the  covenantee.  It  is  only  with  the  true  residue  I  can  deal,  as 
between  the  tenant  for  life  and  remainderman. 
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1844:  March,  5th,  and  6th,  April,  ISth^aiid  ^ay,  29th. 

The  testator  bequeathed  his  residuary  estate  upon  trust  for  his  son  for  life,  and  after 
his  decease  for  the  children  of  his  said  son  :  and  he  directed,  that,  in  case  his  said 
son  should  at  any  time  thereafter  come  into  the  actoal  possession,  of  an  estate  en- 
tailed upon  him  (the  testator)  and  his  issue  by  his  late  uncle  R.  D.,  of  B-,  then  and 
in  such  case  the  provision  which  he  had  thereinbefore  made  for  his  said  son,  and  all 
and  every  the  trusts  thereof,  should  cease,  determine,  and  be  void,  and  the  trustees 
should  thenceforth  stand  possessed  of  the  said  trust  monies  for  the  benefit  of  his 
other  children,  exclusive  of  bis  said  son.  R.  D.,  of  B.,  the  late  ancle  of  the  testa- 
tor, had  settled  three  estate  to  uses,  which  included,  after  several  estates  for  life  and 
in  tail,  a  limitation  in  remainder  to  his  nephew  (the  testator)  for  his  life,  with  re- 
mainder to  trustees  upon  trust  to  preserve  continent  remaiudeis,  with  remainder 
to  the  first  and  other  son  and  sons  of  the  body  of  his  said  nephew  severally  and  suc- 
cesNvely  in  tail  male,  with  diven  remainders  over.  Before  the  date  of  the  will,  a 
tenant  in  tail,  who  hod  the  then  fint  expectant  estate  tail,  joined  with  the  first  ten- 
ant for  life  in  a  recovery,  whereby  such  tenant  in  tail  had  acquired  the  fee  as  to 
one  of  the  three  estates ;  but  whether  that  fact  was  known  to  the  testator,  did  not 
appear.  After  the  death  of  the  testator  the  same  tenant  in  tail  came  into  posses- 
sion of  the  property,  and  snared  recoveries,  whereby  the  entail  as  to  the  two  re- 
maininfr  estates  was  barred :  and  he  then  devised  the  three  estates  to  the  son  of  the 
testator  in  fee,  subject  to  certain  charges,  under  which  devise  the  said  son  after- 
wards entered  into  possession  of  the  same  three  estates : — Held,  that  the  possession 
thus  acquired  was  not  an  actual  possession  of  the  estate  entailed  upon  the  testator 
and  his  issue  within  the  meaning  of  the  will. 

By  a  settlement  made  in  1765  on  the  marriage  of  Robert 
Davision  with  Ann  Chetwode,  the  manor  or  lordship  of  Brand, 
and  the  messuage  called  Brand  Hall,  and  the  demesne  lands 
thereto  belonging,  situated  in  Norton-in-Hales,  in  the  county  of 
Salop,  (described  in  the  cause  as  "  the  Brand  estate,")  a  mes- 
suage and  lands  in  the  township  of  Betton,  (called  <'  the  Betton 
estate,"  and  a  messuage  and  lands  in  the  parish  of  Malpas  and 
county  of  Flint,  (called  "  the  Maes-y-Groes  estate,")  were  settled 
to  the  use  of  Robert  Davison,  the  husband  and  settlor,  for  life 
with  remainder,  as  to  <'  the  Brand  estate,"  to  Ann  his  wife,  for 
her  Ufe,  as  part  of  her  jointure ;  and  as  to  all  the  other  heredita- 
ments, subject  to  an  annuity  of  300/.,  to  th^  wife ;  and  as  to  the 
whole,  subject  to  the  said  uses  and  annuity,  to  the  use  of  the 
first  and  other  sons  of  the  marriage  and  their  issue  successively 
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in  tail  male,  with  remainder  to  the  use  of  the  husband,  his  hein 
and  assigns  for  ever.    Robert  Davison,  the  husband  and  settlor, 
by  his  will,  dated  in  1769,  in  case  of  his  own  death  without 
issue,  as  therein-mentioned,  gave  all  his  estate,  both  real  and 
personal,  subject  to  his  debts  and  legacies,  to  his  wife 
[•373]    for  life,  with  remainder  to  trustees  *to  preserve  con- 
tingent remainders ;  and  after  the  decease  of  his  wife, 
to  a  trustee  therein  named,  upon  trust  to  raise  1200/.  for  certain 
persons  therein  named ;  and  subject  thereto,  he  gave  the  same 
estates  imto  his  brother  William  for  his  life,  remainder  to  trus- 
tees to  preserve  &c.,  with  remainder  to  his  nephew  William  Holt 
Davison,  the  son  of  his  brother  William,  during  his  life,  remain* 
der  to  trustees  to  preserve  d&c,  with  remainder  to  the  first  and 
other  son  and  sons  of  William  Holt  Davison  successively  in  tail 
male,  with  remainder  to  his  brother  Samuel  for  life,  remainder 
to  trustees  to  preserve  &c.,  with  remainder  to  the  first  and  other 
son  and  sons  of  Samuel  successively  in  tail  male,  with  remain- 
der to  his  nephew  Robert  Davisou  (the  testator,  the  construction 
of  whose  will  was  the  subject  of  this  cause)  for  life,  remainder 
to  trustees  to  preserve  &c.,  with  remainder  to  the  first  and  other 
sons  of  his  said  nephew  Robert  Davison  successively  in  tail 
male,  with  divers  remainders  over.    Robert  Davison,  the  hus- 
band and  settlor,  died  in  1772,  without  issue,  leaving  his  wife 
Ann  (afterwards  the  wife  of  Edward  Mainwaring)  surviving. 
WilUam  Holt  Davison,  the  nephew,  died  in  1791.  leaving  two 
sons,  one  of  whom,  WiUiam  Holt  Davison  the  younger,  attained 
the  age  of  twenty-one  years.    Samuel,  the  brother,  died  without 
issue  male  in  1770.    In  March,  1806,  Ann,  then  the  wife  of  Ed- 
ward Mainwaring,  joined  with  William  Holt  Davison  the  young- 
er in  sufiering  a  recovery  of  the  Betton  estate,  and  in  declaring 
the  uses  thereof  to  Ann  Mainwaring  for  life,  remainder  as  Wil- 
liam Holt  Davison  the  younger  should  appoint,  and  subject  to 
such  appointment  to  the  use  of  William  Holt  Davison  the 
younger  for  his  life,  remainder  to  uses  to  bar  dower,  remainder 
to  William  Holt  Davison  the  younger,  his  heirs  and  assigns  tx 
ever. 

In  this  situation  of  the  uses  and  possession  of  the 
[*374]    •estates,  Robert  Davison,  the  nephew,  the  testator  in  the 


CASES  IN  OHANCERT.  374 

IMl-^lVylor  T.  Eari  of  Harawood. 

cause,  by  his  will,  dated  in  1810,  devised  and  bequeathed 
his  real  and  personal  estate  to  trustees  for  sale,  and  to  con- 
vert into  money  such  parts  as  did  not  consist  of  money,  and  after 
payment  of  his  debts,  funeral  and  testamentary  expenses,  and  a 
legacy,  to  invest  the  residue,  and  pay  the  interest  and  dividends 
to  his  wife  for  her  life,  and  after  her  decease,  upon  trust,  as  to  a 
certain  part  of  the  said  trust  monies,  for  the  children  of  his  son- 
in4aw  Henry  Jones,  and  Ann  his  wife ;  and  as  to  2000/.,  other 
part  of  the  trust  monies,  for  his  daughter  Diana  for  life,  with  re- 
mainder to  her  children ;  and  in  case  of  her  death  without  issue, 
as  therein  mentioned,  then  upon  trust  to  pay  and  apply  the  in* 
terest  of  the  2000/.  equally  unto  and  among  such  of  the  children 
of  the  testator  as  should  be  then  living,  and  the  survivors  and 
survivor  of  them,  until  none  of  his  said  children  should  be  living 
without  having  issue  of  his,  her,  or  their  body  or  bodies,  or  chil- 
dren of  such  issue,  and  then  to  divide  the  said  2000/.  equally 
among  the  issue  of  his  children,  and  the  children  of  such  issue 
per  capita.  And  as  to  such  part  of  the  trust  monies  as  should 
be  sufficient  for  that  purpose,  upon  trust  to  pay  an  annuity  of 
130/.  to  his  daughter  Mary  for  her  life,  if  she  continued  unmar- 
ried, but,  upon  her  marriage,  30/.  thereof  to  cease,  and  the  prin- 
cipal to  sink  into  the  residue ;  and  after  the  decease  of  his 
daughter  Mary,  upon  trust  to  pay  and  divide  2000/.  amongst  her 
children  or  their  issue,  subject  to  the  same  trusts  and  provisoes 
as  were  declared  with  respect  to  the  foregoing  legacy  to  his 
daughter  Diana ;  and  if  his  daughter  Mary  died  without  leav- 
ing issue  as  therein  mentioned,  then  upon  trust  to  pay  the  inter- 
est of  1000/.,  part  of  the  said  sum  of  2000/.,  to  his  son  Daniel 
Wilson  Davison  for  life,  with  remainder  to  his  children  and 
their  issue,  subject  to  the  same  trusts  and  provisoes  as  were  de* 
clared  with  respect  to  the  legacy  to  Diana.  And  as  to 
606/.  *one  moiety  of  the  remainder  of  the  said  2000/.,  [*375] 
upon  trust  for  the  children  and  issue  of  his  late  son-in-law 
Henry  Jones,  and  Ann  his  wife ;  and  as  to  500/.,  the  other  moiety 
thereof,  upon  trust  for  the  children  and  issue  of  his  daughter 
Diana,  subject  respectively  to  the  same  trusts  and  provisoes  as 
are  declared  of  the  said  former  bequests ;  and  as  to  such  part 
of  the  trust  monies  as  should  be  sufficient,  to  pay  an  annuity  of 
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70/.  to  his  daughter  Jane  Davies  for  her  life,  and  in  case  of  her 
surviving  Mary,  then  a  further  annuity  of  30/.  for  her  life ;  and 
after  the  decease  of  his  daughter  Jane,  upon  trust  to  pay  and 
divide  1600/.  amongst  her  children  or  their  issue,  subject  to  the 
trusts  and  provisoes  declared  of  the  preceding  legacies.  And 
after  investing  such  monies  as  should  be  necessary  for  the  said 
purposes,  the  testator  directed  his  trustees  to  stand  possessed  of 
the  residue  of  the  said  trust  monies,  upon  trust  to  pay  the  annu- 
al interest  thereof  to  his  son  Daniel  Wilson  Davison  and  his 
assigns  for  his  life ;  and  after  his  decease,  to  pay  and  divide  such 
residue  unto  and  amongst  his  children  and  their  issue,  subject  to 
the  like  trusts  and  provisoes.  Then  followed  this  clause,  which 
gave  rise  to  the  principal  question  in  the  cause : — 

'<  Provided  always,  and  my  will  and  mind  further  is,  and  I  do 
hereby  declare  and  direct,  that  in  case  my  said  son  Daniel  Wil- 
son Davison  shall  at  any  time  hereafter  come  into  the  actual 
possession  of  an  estate  entailed  upon  me  and  my  issue  by  my 
late  uncle  Robert  Davison,  of  Brand,  in  the  county  of  Salop^ 
Esq.,  then  and  in  such  case  the  provision  which  I  have  herein- 
before made  for  my  said  son,  and  all  and  every  the  trusts  there- 
of hereinbefore  contained,  shall  cease,  determine,  and  be  void  to 
all  intents  and  purposes ;  and  that  then  and  from  thenceforth 
my  said  trustees,  and  the  survivors  and  survivor  of  them, 
[*376J  or  the  executors  or  administrators  of  *such  survivor,  shall 
stand  and  be  possessed  of  the  said  trust  monies  hereinbe* 
fore  given  to  or  in  favor  of  my  said  son  Daniel  Wilson  Davison, 
and  his  issue  as  aforesaid,  upon  trust  to  pay  and  divide  the 
same  unto  and  equally  amongst  all  and  every  my  children,  ex- 
cept my  said  son,  who  shall  be  then  living  and  the  lawful  issue 
of  such  of  them  as  may  be  then  dead,  (share  and  share  alike,) 
at  such  times  and  in  such  manner,  and  subject  to  such  and  the 
like  trusts  as  are  hereinbefore  expressed  and  declared  with  re- 
spect to  the  original  portions  or  fortunes  of  my  said  children  or 
their  issue  respectively,  and  that  in  as  ample  and  beneficial  a 
manner,  to  all  intents  and  purp6ses,  as  if  all  such  trusts  were 
here  repeated  and  set  forth,  or  such  of  them  as  are  existing,  or 
capable  of  being  performed  or  taking  effect." 

The  testator  Robert  Davison«  the  nephew,  died  in  August, 
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1810,  leaving  his  son  Daniel  Wilson  Davison,  his  daughters 
Diana,  Mary,  and  Jane,  and  several  children  of  his  daughter 
Ann,  surviving. 

Ann  Mainwaring  died  in  1816,  and  thereupon  WilUam  Holt 
Davison  the  younger  came  into  possession  of  the  three  estates, 
and  in  Easter  Term  of  that  year  he  suffered  a  common  recovery 
of  the  Brand  estate,  and  by  indentures,  dated  in  May  of  the 
same  year,  such  recovery  was  declared  to  be  to  the  use  of  such 
person  or  per^ns,  and  for  such  estates,  trusts,  or  purposes,  as 
William  Holt  Davison  the  yotmger  should  appoint,  and  subject 
thereto  to  the  like  subsequent  uses  as  had  been  declared  of  the 
recovery  of  the  Betton  estate  in  1806.  At  the  Spring  Great  Ses- 
sions for  Flint,  in  1816,  a  recovery  of  the  Maes-y-Groes  estate 
was  also  suffered  to  the  same  uses  as  had  been  declared  of  the 
Iftrand  estate. 

William  Holt  Davison  the  younger,  by  his  will,  dated 
•in  November,  1824,  after  directing  his  debts  to  be  paid,  [*377] 
gave  to  his  aimt  Barbara  an  annuity  of  200^.  for  her  life, 
charged  on  all  his  real  and  personal  estate,  with  power  of  entry 
and  distress  to  compel  payment  thereof:  he  also  gave  an  annuity 
of  10/.  to  a  servant  of  his  said  aunt,  charged  on  the  same  estates, 
with  like  powers.  And  after  giving  some  legacies  out  of  his 
personal  estate,  he  gave,  devised,  and  bequeathed  unto  his  cousin 
Daniel  Wilson  Davison,  (the  son  of  the  testator  Robert,  the 
nephew,)  his  heirs,  executors,  administrators,  and  assigns,  ac- 
cording to  the  nature  thereof  respectively,  the  said  Brand  estate, 
and  all  his  freehold  and  leasehold  lands  and  hereditaments,  and 
all  his  personal  estate  and  effects ;  (subject  to  and  charged  with 
the  payment  of  the  annuities  and  legacies  as  aforesaid ;)  and  he 
thereby  expressed  his  wish  and  desire  to  be,  that  his  &aid  cousin 
should  reside  at  the  Brand,  and  that  the  plate,  pictures,  books, 
and  other  valuables  in  the  mansion-house  should  not  be  sold  or 
disposed  of,  but  be  held  and  enjoyed  with  the  same ;  and  he  ap- 
pointed Daniel  Wilson  Davison  sole  executor  of  his  will.  Wil- 
liam Holt  Davison  the  younger  died  shortly  after  making  his 
will,  in  the  same  month  of  November ;  and  Daniel  Wilson  Da- 
vison thereupon  entered  into  possession  and  receipt  of  the  rents 
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and  profits  of  the  estates  devised  to  him  by  such  will.    Donid 
Wilson  Davison  died  in  1836. 

The  bill  was  filed  by  the  children  of  Ann,  the  daughter  of  the 
testator  Robert  Davison,  the  nephew,  against  the  trustees,  the 
children  and  representatives  of  Daniel  Wilson  Davison,  (the 
surviving  daughters  of  the  testator  being  also  defendants,)  for 
the  execution  of  the  trusts  of  the  will,  submitting,  that,  inasmuch 
as  Daniel  Wilson  Davison  had  acquired  the  actual  possession 
of  the  Brand  estate,  the  event  had  arisen  upon  which  the  pro- 
vision made  for  him  by  the  will  was  to  cease,  and  the 
[*378]  other  "^children  were  thenceforth  entitled  to  the  benefit 
of  such  bequests.  The  children  and  representatives  of 
Daniel  Wilson  Davison  insisted  that  his  possession,  by  virtue  of 
the  will  of  William  Holt  Davison  the  younger,  was  not  within 
the  construction  of  the  will  of  the  testator  in  the  cause,  an  event 
upon  which  the  limitation  oyer  would  take  effect  At  the  hear- 
ing inquiries  were  directed,  imder  which  the  Master  reported  the 
facts,  (as  contained  in  the  foregoing  statement,)  and  found,  that, 
in  1806,  the  estate  tail  in  the  Betton  estate  was  barred  by  the  re- 
covery of  that  date,  and  the  uses  thereof  were  declared  as  above 
stated ;  and  that,  at  the  date  of  the  will  and  death  of  Robert  Da- 
vison, the  nephew  and  testator  in  the  cause,  the  estate  tail  crea- 
ted in  the  Brand  estate  and  the  Maes-y-6roes  estate  by  the  will 
of  Robert  Davison  (the  settlor)  was  still  subsisting ;  and  upon 
the  determination  of  the  life  estate  of  Ann  his  widow,  by  her 
death,  in  February,  1816,  the  uses  limited  by  the  indenture  of 
the  29th  of  March,  1806,  to  or  in  favor  of  William  Holt  Davison 
the  younger  in  the  Betton  estate,  took  effect  in  possession ;  and 
that  the  estate  tail  in  the  Bmnd  and  Maes-y-Groes  estates  at  the 
same  time  fell  into  the  possession  of  William  Holt  Davison  the 
younger,  as  tenant  in  tail ;  and  that  by  the  recoveries  suffered 
in  1816  of  the  Brand  estate  and  the  Maes-y-Groes  estate,  by 
William  Holt  Davison  the  younger,  he  acquired  a  full  power  of 
disposing  of  the  fee-simple  thereof;  and  that  he  did,  by  his  will 
dated  in  November,  1824,  devise  the  last-mentioned  estates,  and 
also  the  Betton  estate,  as  above  stated.  And  he  found,  that,  upcm 
the  death  of  William  Holt  Davison  the  younger,  in  November, 
1824,  Daniel  Wilson  Davison  did,  as  such  devisee,  and  at  such 
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time,  and  by  siieh  title,  and  for  snch  interest,  and  under  such 
circumstances  as  aforesaid,  come  into  the  actual  possession  of  the 
estate  entailed  upon  Robert  Davison  the  nephew,  the 
testator  *in  the  cause,  and  his  issue,  by  his  late  uncle    [*379] 
Robert  Davison  the  settlor. 

The  parties  claiming  under  Daniel  Wilson  Davison  excepted 
to  the  last-mentioned  finding  of  the  Master.  The  cause  came  on 
upon  the  exceptions,  and  also  upon  further  directions. 


Mr.  RomiUffj  Mr.  Webster^  and  Mr.  CanireU^  in  support  of  the 
exceptions,  argued  that  the  acquisition  by  Daniel  Wilson  Davi- 
son of  the  estates  devised  to  him  by  the  will  of  William  Holt 
Davison  the  younger  was  not  that  possession  of  the  entailed  es- 
tate upon  which  the  interest  of  Daniel  Wilson  Davison,  under 
the  will  of  his  father,  the  testator  in  the  cause,  was  given  over 
to  the  other  children.  He  took  a  different  estate  and  interest 
from  that  which  he  would  have  derived  luider  the  entail.  The 
estate,  moreover,  devised  to  him,  was  charged  with  annuities, 
and  it  was  not  therefore  the  whole  estate  which  the  testator,  his 
father,  contemplated  in  the  clause  in  question :  PazcJcerly  v. 
Pord.{a)  The  title  and  event  by  which  the  devisee  acquired 
this  estate  was  as  distinct  from  that  referred  to  in  the  shifting 
clause  as  it  would  have  been  if  Daniel  Wilson  Davison  had  pur- 
chased the  estate,  in  which  case  it  could  scarcely  be  ai^ued 
that  his  interest  under  his  father's  will  would  thereupon 
cease:  TayUur  v.  Dickens€ny[h)  Spencer  v.  Spencer^(c)  Pea- 
eaeke  v.  Pare8,{d)  Harrison  v.  Foremanf{e)  Doe  dem.  Lean  v. 
Leanj{f)  Earl  of  Scarborough  v.  Savilej{g)  Driver  v. 
*Frank,{h)  SaviUe  v.  Samlle,{i)  Burchett  v.  Woolwardy{k)  [*380] 
TTiomhiU  v.  HallJ^)  Morrice  v.  Langham.{m)  There 
was  nothing  of  the  nature  of  election  in  this  case*  If  Daniel 
Wilson  Davison  had  declined  to  take  the  estate  devised  to  him 

(«)  4  Sim.  390;  1  Add  k.  EU.  897,  &  C.  (5)  I  Rum.  591. 

(«)  8  Sim.  87. .  (d)  9  K«en,  689.  («)  5  Vet.  907. 

(/)  1  Add.  &;  £11.  Q.  B.  Bep.  929.  {g)Z  Add.  k.  EU.  897,  969. 

(A)  6  Price,  41 ;  3  Mau.  &  Sel.  25  ;  8  Tannt  468,  S.  C. 

(t)9Atk.458.  (&)T.  &;R442.  (2)  9  CL  db  Fm.  99. 

cm)  11  Sim.  960;  8  Mee.  k  Web.  194. 
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by  William  Holt  Davison  the  youager,  the  other  children  of  the 
testator  in  the  cause  would  not  have  taken  that  estate. 

Mr.  THnney,  Mr.  Walker^  Mr.  Stmtanj  and  Mr.  RoUj  for  the 
plaintiffs,  and  the  defendants  interested  in  supporting  the  same 
construction,  contended  that  the  possession  of  the  devised  estate 
by  Daniel  Wilson  Davison  was  an  event  upon  which  the  pro- 
vision made  for  him  by  the  testator  was  given  over  to  the  other 
children.  It  was  not  material  that  he  did  not  actually  acquire 
the  estate  by  force  of  the  entail.  The  estate  was  the  corpus  or 
subject  upon  which  the  limitation  over  depended,  without  refer- 
ence to  the  title  under  which  the  estate  should  be  derived.  The 
reference  to  the  entail  of  the  estate  was  not  to  indicate  any  par- 
ticular title  as  that  which  alone  was  to  have  the  effect  of  deter- 
mining the  beneficial  interest  of  Daniel  Wilson  Davison  in  the 
estate  of  his  father,  but  merely  for  the  purpose  of  description, 
and  in  order  to  distinguish  the  particular  property  to  which  the 
testator  referred.  It  was  not  necessary  to  insist  that  a  possession 
of  the  estate  as  a  purchaser  for  value,  or  as  a  creditor,  would 
satisfy  the^wtrds  of  the  will,  although  even  in  that  case,  it  might 
be  said  that  it  was  the  folly  of  the  party  to  tajce  a  possession  to 
which  such  consequences  were  attached.    The  description  of  the 

entailed  estate  could  not  be  taken  in  its  strict  sense,  as  im- 
[*381J    porting  a  then  existing  limitation  ;  for  the  entail  of  *the 

Betton  estate,  part  of  the  property  referred  to  by  the  tes- 
tator was  then  barred,  and  his  son  could  not  therefore  have  af- 
terwards taken  that  estate  by  force  of  the  original  entail :  it  ne- 
cessarily followed  that  the  reference  to  the  entail  must  be  taken 
not  in  its  technical  sense,  but  in  some  poptdar  or  qualified  mean- 
ing, as  pointing  to  an  estate  which  had  been  the  subject  of  an 
entail,  and  the  limitations  whereof  had  been  or  might  be  kept  on 
foot  or  preserved  by  similar  instruments.  In  this  vulgar  and  not 
incorrect  signification,  the  barring  of  an  entail,  and  resetding  the 
property  upon  like  uses,  embracing  issue  not  within  the  former 
limitations,  or  not  therein  taking  vested  remainders,  was  looked 
iipon  as  m  truth  upholding,  and  not  destroying  the  entail. 


Yice-Chancellor  : — ^According  to  the  limitations  in  the  will 
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of  Robert,  (the  settlor,)  and  if  no  recovery  had  been  suffered  of 
any  part  of  the  estates  settled  by  his  will,  Daniel  William  Davi- 
son might,  (though  it  was  not  certain  that  he  would,)  by  force 
of  the  limitations  contained  in  that  will,  have  come  into  the  ac- 
tual possession  of  those  estates;  but  at  the  time  of  making  the 
will  of  Robert,  (the  testator,)  in  1810,  it  was  uncertain  whether 
those  estates  would  come  to  Daniel  Wilson  Davison,  or  not ; 
and  I  shall  therefore  first  consider  the  case  as  if  no  recovery  had 
been  suffered  of  the  Betton  estate  prior  to  the  will  of  Robert,  (the 
testator,)  and  as  if  that  estate,  as  well  as  the  Brand  and  Maes-y- 
groes  estates,  had  been  subject  to  the  limitations  contained  in  tlie 
will  of  Robert,  (the  settlor,)  at  the  date  of  the  will  of  Robert  (the 
testator;)  and  in  doing  this  I  shall  (for  the  sake  of  the  argument) 
lay  out  of  the  case  the  question  suggested  at  the  bar,  whether 
my  conclusion  ought  to  be  affected  by  the  circumstance,  (if  it 
can  be  established,)  that  the  estates  are  subject  to  some 
charge  or  incumbrance  •under  the  will  of  William  Holt  [•382] 
Davison,  dated  in  1824,  a  state  of  circumstances  in 
which  Fazakerley  v.  Ford{a)  would  be  a  material  authority. 

Two  constructions  of  the  will  of  Robert  (the  testator,)  were 
suggested.  One  (that  contended  for  by  the  representatives  of 
Daniel  Wilson  Davison)  was,  that  the  will  should  be  read  as  if 
it  contained  the  words,  "by  force  of  the  limitations  contained  in 
the  will  of  Robert,  (the  settlor ;")  in  which  case  the  entire  clause 
would  stand  thus :  *'  Provided  always,  and  my  will  and  mind 
further  is,  and  I  hereby  declare  and  direct,  that,  in  case  my  said 
son  Daniel  Wilson  Davison  shall  at  any  time  hereafter  come 
into  the  actual  possession  of  an  estate  entailed  upon  me  and  my 
issue  by  my  late  uncle,  Robert  Davison,  by  force  of  the  limita- 
tions contained  in  the  will  of  my  said  uncle,  then,"  &c.  The 
other  construction,  namely,  that  contended  for  by  the  younger 
children  of  Robert,  (the  testator,)  was,  that  I  should  read  the 
will  as  not  speaking  specifically  of  a  possession  to  be  acquired 
by  force  of  the  limitations  contained  in  the  will  of  Robert,  (the 
settlor,)  or  under  any  other  title  in  particular, — ^the  title  beingi 
as  they  say,  not  of  the  essence  of  the  condition. 

(c)  4  Sim.  39a 

Vol  m.  43 
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Now,  upon  the  assumption  that  no  recovery  had  been  soflSeied 
of  any  of  the  estates,  and  that  the  limitations  in  the  will  of  Ro- 
bert (the  settlor)  remained  in  operation  in  November,  1810,  the 
date  of  the  will  of  Robert,  (the  testator,)  I  cannot  raise  a  doubt  in 
my  own  mind  as  to  what  the  construction  of  the  will  should  be. 
I  agree,  that  the  words  '<  an  estate"  are  to  be  read  as  descrifai&g 
the  corpus  or  subject-matter  of  the  devise ;  and  I  agree,  that 

the  words  "  entailed  upon  me  and  my  issue  by  my  late 
[*383]    *uncle,  Robert  Davison,"  are  capable  of  the  construction 

contended  for  by  the  younger  children  of  Robert,  (the 
testator ;)  that  is,  that  they  might  be  construed  as  a  description 
merely  of  the  subject-matter  of  the  devise,  and  not  as  necessarily 
expressing  the  subsisting  limitations.  But  is  that  the  natural 
import  of  the  words  ?  I  think  not  I  think  the  words,  accord- 
ing to  their  natural  import,  refer  to  limitations  known  or  sup- 
posed by  the  party  who  uses  them  to  be  still  subsisting ;  and, 
consequently,  (for  that,  I  think,  is  an  unavoidable  consequence,) 
that  the  will  must  prima  facie  be  read  in  the  way  contended  finr 
by  Daniel  Wilson  Davison ;  not,  however,  by  actual  interpola- 
ting words  into  the  will,  but  by  giving  the  words  found  in  the 
will  their  natural  operation.  The  suggested  interpolation,  as  I 
read  the  will,  adds  other  words,  but  without  adding  anything  to 
the  effect  of  the  will.  This  construction,  moreover,  is  strongly 
recommended  by  reason  and  probability.  A  man  who  knows 
that  an  estate  stands  limited  to  himself  and  his  descendants,  so 
that  his  eldest  son  may  or  may  not  become  entitled  to  it  under 
existing  limitations,  may  reasonably  enough  make  a  provinim 
in  his  own  will  contingent  upon  his  son  becoming  en  tided  to 
such  setded  estate ;  and  the  same  observation  may  periiaps  ap|riy 
to  a  case  in  which  a  parent  has  special  grounds — as  the  exist- 
ence of  known  affection,  or  a  declared  intention — ^for  expecting 
that  one  of  his  children  may  come  into  the  possession  of  an  estate 
not  actually  settled  upon  him.  But,  as  an  abstract  proposition, 
I  cannot  well  conceive  anything  more  irrational  or  improbaMe 
^an  that  a  testator  should  make  the  provisions  of  his  own  will 
contingent  upon  one  of  his  children  becoming  entitled  to  an  e»- 
tate  not  settled  upon  him,  and  which  the  testator  has  no  reason 
— such  as  I  have  supposed — for  expecting  that  his  child  will 
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aver  become  entitled  ta    But  the  strength  of  the  argument  for 
the  construction  which  is  favorable  to  the  estate  of  Da- 
niel Wilson  Davison,  "^is  not  entirely  seen  until  the  dif-    [*384] 
ficulties  of  the  opposite  construction,  as  well  as  the  im- 
probability of  it,  to  which  I  have  adverted,  are  taken  into  ac- 
count. 

It  was  of  necessity  admitted  at  the  bar,  that  the  words  ''  come 
into  actual  possession"  could  not  be  read  in  their  full  and  com- 
prehensive sense.  An  actual  possession  by  purchase  for  value,, 
— ^by  a  mortgage  from  the  owner, — as  tenant  from  year  to  year, 
^  as  lessee  for  years  rendering  rent, — as  judgment  creditor,  and 
tenant  by  elegit, — these  and  various  other  cases  were  put  at  the 
bar  as  cases  in  which  Daniel  Wilson  Davison  might  be  in  the 
tcMial  possession  of  the  estate,  and  yet  not  in  such  possession  as 
was  required  by  the  will  of  Robert,  (the  testator,)  in  order  to  pro- 
duce the  effect  thereby  prescribed.  But  these  considerations^  it 
was  said,  by  no  means  lead  to  the  conclusion  that  the  possession 
contemplated  by  the  testator  necessarily  meant  a  possession  by 
force  of  the  limitations  in  the  will  of  Robert^  (the  settlor.)  It  was 
aaid,  and  truly,  that  estates  tail  are  often  barred,  not  for  the  pur- 
pose of  destroying,  but  of  perpetuating  an  old  settlement,  by  re- 
aettling  the  estate ;  and  it  was  asked,  whether,  in  such  a  case, 
it  would  be  held  that  Daniel  Wilson  Davison  was  not  in  "  actual 
possession"  within  the  meaning  of  the  will,  only  because  the 
original  limitations  had  been  superseded  by  others  avowedly 
ma^e  for  the  purpose  of  perpetuating  the  former.  I  shall  give 
no  opinion  here,  whether,  in  the  case  of  a  clause  like  that  in 
question,  and  of  an  estate  tail  barred  and  simultaneously  renew*- 
ed  as  part  of  one  transaction,  the  estate  being  ultimately  undi- 
minished in  quantity,  and  unimpaired  in  value,  the  court  would 
or  would  not  consider  the  new  limitations  as  a  continuance  of 
the  old :  that  is  not  the  case  before  me.  In  this  case  William 
Holt  Davison  acqaiied  an  estate  in  fee-simple  in  the  whole  pro- 
perty, and  by  his  will  asserted  the  most  absolute  domi- 
nion over  it,  by  the  chaises  to  which  %e  subjected  it,  [*385j 
«nd  which  by  possibility  might  have  exhausted  the  en- 
itire  property.  It  is  impossible  to  treat  the  transaction  as  made 
with  reference  to  the  old  limitations.    He  gives  Daniel  Wilsoa 
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Davison  an  estate  not  like  that  under  the  first  will,  but  a  fee ; 
and  I  cannot,  in  principle,  hold  that  an  actual  possession  by  pur* 
chase  for  value,  by  Daniel  Wilson  Davison,  would  not  be  an 
actual  possession  within  the  will,  and  at  the  same  time  hold  that 
an  actual  possession  by  devise  from  a  stranger,  who  was  a  pur- 
chaser for  value,  would  be  in  a  different  position ;  or,  by  parity 
of  reasoning,  that  an  actual  possession  by  a  devise  in  fee-simple, 
after  a  recovery,  would  not  be  attended  with  the  same  conse- 
quences with  reference  to  the  provision  in  question.  Two  oon- 
stmctions  are  proposed :  one  rational  and  probable,  consistent 
with  the  words  of  the  will,  and,  I  incline  to  say,  required  by  them, 
without  adverting  to  the  difficulties  of  any  other  suggested  con- 
struction ;  the  other,  replete  with  difficulties,  and  for  that  reason 
making  the  former  the  more  probable,  if  it  be  not  the  natural 
construction  of  the  words. 

It  was,  however,  said,  that  the  extrinsic  facts  excluded  the 
construction  contended  for  by  Daniel  Wilson  Davison ;  that  the 
recovery  suffered  in  1806  of  the  Betton  estate  made  it  impossible, 
at  the  date  of  the  testator's  will,  in  1810,  that  that  estate  could 
ever  come  into  the  actual  possession  of  Daniel  Wilson  Davison 
by  force  of  the  limitations  created  by  the  will  of  Robert,  (the  S6t< 
tlor ;)  that  the  limitations  could  not  therefore  take  effect  as  to 
the  whole  of  the  estates  entailed  upon  the  testator  and  his  issue ; 
and  that  that  construction,  being  necessarily  excluded  as  to  part 
of  the  estates,  must  also  be  excluded  as  to  the  rest  of  them ;  and 
that  the  words  of  the  clause  must  be  modified  so  as  to  make 

them  reasonable  in  a  sense  other  than  that  of  referring 
[*386]    to  the  old  ^limitations.    But  I  think  the  reasons  I  have 

already  given  exclude  this  argument.  The  argument 
supposes  Robert  Davison  (the  testator)  to  have  had  actual  notice 
of  the  fact  that  a  recovery  had  br^n  suffered  of  the  Betton  es* 
tate ;  but  there  is  no  ground  to  presume  that  he  was  aware  of 
that  fact ;  on  the  contrary,  the  words,  as  I  have  already  said| 
appear  to  me,  according  to  their  natural  import,  to  suppose  and 
speak  of  the  old  limitations  as  still  subsisting.  I  think  that  is 
the  natural  effect  of  the  language  of  the  will,  and,  unless  I  have 
something  before  me  to  exclude  that  meaning,  I  think  I  am 
bound  to  adopt  it. 
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DiOLARB,  thai  the  teatatcn'a  aon  Daniel  Wilson  Dayieoa  did  not  at  any  time  after 
the  date  of  the  will  of  the  said  teatatoc  come  into  the  actaal  poiMaMon  of  an  estate 
entailed  upon  him,  the  said  testator,  and  his  issue,  by  his  late  uncle  Robert  Davison, 
of  Brand,  in  the  couDty  of  Salop,  esqaire,  within  the  intent  and  meaning  of  the  said 
testator's  will  And,  it  appearing  upon  the  Master's  report  that  the  testator's  daugh- 
ter Mary  died  without  fssne,  deolare,  that  the  legacy  of  10002.  to  the  testator's  soni 
Daniel  William  DavisOB»  and  his  children  and  issue,  and  the  legacy  of  500L  to  the 
children  and  issue  of  the  testator's  son-in-law  Henry  Jones,  and  Ann,  his  wife,  and 
the  legacy  of  500^  to  the  testator's  daughter  Diana  Mackenzie,  and  her  children  and 
issue,  thereupon  took  effect  *  *  *  *  *     And  declare,  that, 

subject  to  the  life  estate  of  the  said  testator's  widow  therein,  the  said  Daniel  Wilson 
Davison  was  entitled  to  the  interast  of  all  the  reaidiie  and  remainder  of  the  trust  mo- 
nies in  the  said  testator's  will  mentioned,  for  his  life ;  and  that,  upon  his  decease,  his 
children  then  living  became  entitled  to  such  trust  monies,  in  equal  shares,  subject  to 
tlie  provisoes  in  the  said  testator's  will.* 


*  The  court  made  no  order  on  the  exceptions,  (see  I  Hare,  578,  n.,)  but  directed 
the  deposit  to  be  returned 


'Fairtborne  V,  Weston,  [•387] 

1844:  Marah  99nd  and  23rd. 

A  billfor  a  partneisbip  account  and  a  receiver,  during  tho  existence  of  the  partner- 
ship, is  not  demurrable  merely  on  the  grround  that  a  dissolution  is  not  prayed ;  andf 
therefore,  where,  to  a  bill  by  one  partuer  against  another,  alleging  that  the  defen- 
dant, by  conducting  himself  in  violation  of  the  partneiehip  contract,  excluding  the 
plaintiff,  and  applying  the  assets  to  his  own  use,  sought  to  force  the  plaintiff  to  dis- 
solve the  pnrtnenhip  before  the  end  of  the  term,  and  praying  an  account  of  the 
pttrtnenhip  transactions  and  a  receiver,  but  no  dissolution,  the  defendant  answered 
one  interrogatory,  and,  submitting  that  the  bill  was  demurrable,  declined,  under  the 
38(h  Order  of  August,  1841,  to  answer  the  remainder,— exceptions  for  insufficiency 
were  allowed  and  sustained. 

The  bill  alleged  that  the  plaintifT  and  defendant,  on  the  1st 
d  January,  1840,  entered  into  partnership  as  attomies,  solicitors, 
and  conveyancers,  for  a  term  of  two  years,  under  articles,  where- 
by it  was  agreed,  that,  in  consideration  of  700/.  then  paid,  and 
of  a  further  sum  of  7002.  to  be  paid  to  the  defendant  by  the 
plaintiff  at  the  expiration  of  the  tenn,  the  defendant  and  the 
plaintiff  should  be  jointly  interested  in  the  business  until  the  31st 
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of  December,  1841 ;  and  that  they  should  contribute  in  equal 
shares  to  the  capital  and  expenses  of  the  concm:n,  and  divide  tbd 
profits  equally ;  and  that  at  the  end  of  the  two  years  the  defen- 
dant should  retire,  and  yield  up  the  business,  offices,  and  cer- 
tain appointments  which  he  held,  to  the  plaintiff,  who  should 
thenceforth  carry  on  the  same  on  his  sole  account,  in  his  sole 
name,  and  for  his  own  profit ;  that  the  partnership  business  was 
carried  on  under  the  articles  until  April,  1842,  the  defendant  not 
having  retired  from  the  partnership  as  he  ought  to  have  done ; 
that,  in  April,  1842,  the  defendant  induced  the  plaintiff  to  enter 
into  articles  of  partnership  for  a  further  term  of  five  years,  and 
by  such  new  articles,  reciting  the  previous  parmership  agree- 
ment, and  continuing  most  of  its  provisions,  it  was  agreed  that 
the  defendant,  at  the  expiration  of  five  years,  should  retire  from 
the  business  and  offices,  and  deliver  up  the  same  to  the  plaintiffi 
who  should  then  succeed  to  them,  and  thereupon  pay  the  7002. 
to  the  defendant ;  and  that,  in  the  event  of  the  defendant  being 
unable  to  procure  the  plaintiff  the  appointment  to  such  offices, 
he  should  hold  them  for  their  mutual  benefit.  The  bill  alleged 
that  the  extension  of  the  term  was  procured  by  the  defendant 

with  the  view  of  so  conducting  himself,  in  the  course  of 
[*388]    *such  extended  term,  as  to  compel  the  plaintiff  to  seek 

for  a  dissolution  of  the  partnership,  and  by  that  means 
to  leave  the  defendant  in  the  sole  possession  of  the  business,  ap- 
pointmeuts,  and  offices ;  and  it  alleged  that  the  accounts  were 
made  up  to  the  30th  of  April,  1842,  and  the  plaintiff  had  fre- 
quently requested  the  defendant  to  concur  with  him  in  making 
up  the  books  of  the  partnership  since  that  time,  but  tfie  defen« 
dant  refused  to  do  so,  in  order  to  drive  the  plaintiff  to  a  dissolu- 
tion of  the  partnership,  and  to  determine  the  provisions  by  which 
the  defendant  was  bound :  that  the  plaintiff  had  kept  proper  ac- 
counts of  his  receipts,  payments,  and  dealings  on  account  of  Uie 
partnership,  but  that  the  defendant  had  not  kept  any  such  ac« 
counts  since  the  said  date,  or  that,  if  he  had,  he  had  concealed 
them,  and  absolutely  refused  to  allow  the  plaintiff  to  inspect 
them,  in  consequence  of  which  the  plaintiff  had  been  prevented 
from  making  out  proper  bills  of  costs  for  the  business  transacted 
by  the  said  co-partnership ;  that  the  defendant,  since  the  montly 
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of  April,  1842)  had  done  much  business  and  received  consider* 
able  sums  of  money  on  account  of  the  partnership,  and  of  the 
said  appointments,  which  he  had  refused  to  give  any  account 
of^  and  that  he  had  applied  such  monies  to  his  own  use ;  that 
he  continued  to  exclude  the  plaintiff  from  all  knowledge  and 
control  over  the  business,  and  had  repeatedly  expressed  a  deter- 
mination to  bring  about  a  dissolution ;  and,  that,  by  the  means 
aforesaid,  and  by  frequently  using  violent  and  insulting  language 
to  the  plaintiff,  die  defendant  endeavored  to  compel  the  plaintiff 
to  seek  for  or  consent  to  such  dissolution. 

The  bill  prayed  that  an  account  might  be  taken  of  the  co-part- 
nership dealings  and  transactions  from  the  date  of  the  last  set- 
tlement thereof,  and  also  an  account  of  the  monies  re- 
ceived and  paid  by  the  plaintiff  and  defendant  "^respec-  [*389] 
tively  in  respect  thereof,  and  of  all  the  receipts  and  pay- 
ments of  the  said  defendant  in  respect  of  the  said  offices  and  ap- 
pointments which  ought  to  have  been  brought  into  the  said  co- 
partnership account,  the  |daintiff  thereby  offering  to  account  for 
the  partnership  deaUngs  and  transactic»is  which  had  been  car- 
ried on  by  him,  and  his  receipts  in  respect  thereof;  and  that  a 
fidr  and  proper  division  of  the  profits  made  by  the  co-partnership 
from  the  1st  of  January,  1840,  might  be  made  between  the  plain- 
tiff and  defendant,  not  disturbing  or  varying  the  accounts  so 
made  up  as  aforesaid ;  and  that  the  defendant  might  be  directed 
to  pay  to  the  plaintiff  what,  upon  the  taking  of  such  accounts, 
should  appear  to  be  due  to  him,  and  that  (if  necessary)  some 
proper  person  or  persons  might  be  appointed  to  receive,  collect, 
and  get  in  the  debts  of  the  said  co-partnership. 

The  answer  of  the  defendant  admitted  the  first  partnership 
for  the  term  of  two  years,  and  the  articles  upon  which  it  was 
founded,  and  submitted  that  the  bill  was  demtirrable,  and  that, 
under  Order  XXXYIII  of  August,  1841,  the  defendant  was  not 
bound  to  answer  further.  The  plaintiff  took  exceptions  for  in- 
sufficiency, which  were  allowed  by  the  master.  On  exceptions 
to  the  Master's  Report, 

» 

Mr.  Kenyon  Parker^  and  Mr.  Shee,  for  the  defendant,  in  sup- 
port of  the  exceptions  to  the  master's  report,  argued,  first,  that  the 
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bill  was  demurrable  as  seeking  a  partnership  account,  and  yet 
not  praying  a  dissolution  of  the  partnership :  Loscombe  v.  Rus- 
selly{a)  WcUers  v.  Taylor,{h)  Forman  v.  Hamfray^{c)  Ooodnum 

V.  Whitcomb,{d)  Chapman  v.  Beach^{e)  Marshall  v.  Cdr 
[*390]    man^{f)  *  Vansandan  v.  Moore^ijg)  Pigott  v.  Bagleyj(h) 

Knebell  v.  White.{i)  And,  secondly,  that,  the  bill  being 
open  to  a  general  demurrer,  the  defendant  might,  under  the  38th 
Order,  by  answer,  decline  to  answer  either  the  whole  or  &ny  por- 
tion of  the  interrogatories :  Tipping  v.  Clarke.{k)  Drake  t* 
DraJce.{l) 

Mr.  RomUly,  and  Mr.  Glasae^  for  the  plaintiff,  in  support  of 
*the  master's  certificate  of  insufficiency. 

In  the  recent  case  of  Miles  v.  Thofnas,{m)  the  Yice-Ghancel- 
lor  of  England  expressed  his  opinion  to  be,  that  the  court  ought 
to  interfere  in  partnership  cases,  though  no  dissolution  was  piay- 
ed,  if  the  object  of  the  suit  was  to  protect  the  partnership  pro- 
perty from  destruction  by  any  of  the  partners.  In  several  cases 
Lord  Eldon  intimated  that  the  court  would  restrain  breaches  of 
particular  articles  in  covenants,  Goodman  v.  WhUcomb,{n)  or 
prevent  exclusion  ;(o)  and  a  bill  for  an  account  of  past  partner- 
ship transactions  has  been  sustained,  notwithstanding  it  did  not 
pray  a  dissolution :  Richards  v.  Davies,{p)  Harrison  v.  Armi- 
tage,{q)  Knowles  v.  Haugktonjj)  It  cannot  be  reasonably  con- 
tended that  one  partner  is  wholly  in  the  power  of  his  co-partners^ 
and  that  they  may,  in  defiance  of  their  express  or  tacit  agree* 
ment,  compel  him  either  to  suffer  the  partnership,  business  to 
proceed  in  a  manner  which  will  deprive  him  of  aU  the  firuits  of 
it,  or  to  escape  from  the  partnership,  and  abandon  the  business, 
in  which  he  might  have  invested  all  that  he  possessed, 
[*391]    and  the  loss  of  which  might  'be  his  ruin.    They  cited 

(a)  4  Sim.  8.  {Jb)  15  Ves.  10.  (c)  2  V.  &  B.  329. 

{d)  IJ.  &  W.  589.  (e)  Id.  594  (/)  2  J.  &  W.  266. 

{g)  1  Ron.  441.  (A)  M'Cel.  &  Y.  569.  (t)  2  Y.  &  Coll.  15. 

(A:)  2  Hare,  383.  il)  Id.  647.  (m)  9  Sim.  609. 

(n)  IJ.  &  W.  593.  (o)  2  J.  dc  W.  269.  (p)  2  Rim.  db  MyL  347. 

(9)  4  Madd.  143. 

(r)  11  Vee.  168.    See  Collyer  on  Partnerehip,  198,  n.  (J,)  ed.  2. 
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also  WaUworth  v.  Holty^a)  Taylor  v.  DavieSj{b)  Richardson  v. 
Hastings^[c)  and  Chappie  v.  Cadell.{d) 


March  23d. — Vice-Ghancellor  : — ^l^his  is  a  suit  between  two 
partners.  The  bill  alleges  a  partnership,  which  will  not  expire 
until  April,  1847,  and  it  prays  that  tl^  accounts  may  be  taken, 
and  a  receiver  appointed ;  but  it  does  not  pray  a  dissolution. 
The  defendant  did  not  demur  to  the  bill,  but  answ:ered  it ;  and 
by  his  answer  he  admitted  the  formation  of  the  partnership  for 
the  original  term  of  two  years,  and  declined  to  give  any  further 
answer.  The  objection  to  answer  is  founded  upon  the  38th  Order  . 
of  August,  1841,  which,  where  the  bill  is*  demurrable,  enables  the 
defendant  to  decline  answering  any  interrogatory,  or  part  of  an 
interrogatory,  from  answering  wnich  he.  niight  have  protected 
himself  by  demurrer.  The  niaster  .upon  exceptions  reported  the 
answer  to  be  insufficient,  and  the  case  comes  before  me  upon 
exceptions  to  the  master's  report  •  I  think  the  master  was  right 

The  argument  for. the.  apf(^aant  turned  wholly  upon  the  pro* 
position,  that  abill  prayirig  a. particular  account  is  demurrable, 
unless  the  bill  seelcs  and  prays  a  dissolution  of  the  partnership ; 
in  support  of  which,  the  case  of  Loscombe  v.  Rtissell,  and  the 
cases  there  cited,  were  relied  upon.  That  there  may  be  cases 
to  which  the  rule  there  laid  down  is  applicable,  I  am  not  pre- 
pared to  deny,  but  the  law  as  laid  down  in  that  case  was  never 
admitted  to  be  a  rule  of  universal  application:  Harrison  v. 
Armitage^  Richards  v.  Davies.  And  the  imequivocal 
expression  *of  the  opinion  of  Lord  Cottenham  in  Taylor  [*392] 
V.  Davies  and  WaUworth  v.  Holt^  of  the  Vice-Chancel- 
lor  of  England  in  MUes  v.  Thomas,  and  of  Lord  Langdale  in 
Richardson  v.  Hastings,  shows  that  there  is  no  such  universal 
rule  at  the  present  day ;  and  I  cannot  but  add,  that  it  is  essen- 
tial to  justice  that  no  such  universal  rule  should  be  sustained. 
If  that  were  the  rule  of  the  court, — if  a  bill  in  no  case  would  lie 
to  compel  a  man  to  observe  the  covenants  of  a  partnership  deed, 
— it  is  obvious  that  a  person  fraudulently  inclined  might,  of  his 

(a)  4  Myl.  Sl  Cr.  619. 

(6)  M.  R,  Jane,1834 ;  4  Law  J.  Rep.,  N.  S.,  Chan.  18. 

(e  M.  R ,  15  Jan.,  1844.  <<0  Jac  537,  n. 
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mere  will  and  pleasure,  compel  his  co-partner  to  submit  to  the 
alternative  of  dissolving  a  partnership,  or  ruin  him  b7  a  con- 
tinued violation  of  the  partnership  contract. 

The  question  before  me  is,  whether,  if  a  general  demurrer  had 
heen  put  in  to  this  bill,  I  should  have  allowed  it  I  have  no 
hesitation  in  saying  that  *I  should  have  overruled  such  a  de- 
murrer. 

The  title  to  relief  does  not  depend  upon  any  particular  prayer 
which  the  bill  may  contain,  but  upon  the  whole  of  the  prayer, 
including  that  for  general  relief,  taken  in  connexion  with  the 
allegations  in  the  bill.  Upon  the  allegations  of  this  bill,  the  de- 
fendant, for  the  fraudulent  purpose  of  compelling  the  plaintiff  to 
submit  to  a  dissolution  upon  very  injurious  terms,. is  violating 
the  partnership  contract,  and  the  object  of  the  bill  is  to  have  the 
benefit  of  the  partnership  articles  without  a  dissolution.  If  the 
allegations  of  the  bill  are  true,  some  accounts  must  be  directed. 
I  do  not  say  whether  they  would  be  directed  in  the  form  or  to 
the  extent  which  the  bill  prays ;  but,  if  the  case  made  by  the 
plaintiff  is  true,  he  is  clearly  entitled  to  some  relief,  and  to  that 
relief  the  right  to  discovery  and  to  have  accounts  taken  in  some 
form  must  be  incidental.  This  is  not  a  case  for  only  a  partial 
discovery ;  it  is  a  case  in  which  the  plaintiff  has  a  right, 
[*393]  upon  the  allegations  of  his  bill,  to  call  for  an  *answer 
from  the  defendant  to  the  charge,  that  he  is  endeavoring 
unjustly  to  force  the  plaintiff  to  submit  to  a  dissolution.  It  is 
unnecessay  to  say,  in  this  stage  of  the  cause,  what  relief  may 
be  given ;  it  is  sufficient  to  say  that  the  court  will  go  as  far  as 
it  can  to  protect  the  rights  of  the  parties ;  and  I  have  no  doubt 
that  it  may  interpose  to  support  as  well  as  to  dissolve  a  partner- 
ship. 

I  have  several  times  had  occasion  to  say  that  the  38th  order 
of  1841  applies  to  a  case  where  the  bill  is  generally  demurrable. 
I  know  it  was  meant  so  to  apply.  It  is  said,  that  the  masters 
entertain  doubts  whether  that  is  the  true  construction  of  the 
order,  and  whether  they  have  any  right  to  inquire  whether  the 
bill  is  demurrable,  or  not,  and  that  they  think  it  is  confined  to 
cases  where  the  demurrer  would  lie  only  to  a  particular  question ; 
but  the  order  cannot  be  so  limited ;  in  such  cases  the  defendant 
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might  by  answer  have  declined  answering  before  the  order  of 
1841  was  made.  The  order  was  intended  to  meet  those  oppres- 
sive cases  where  the  defendant,  being  practically  obliged  to  give 
some  discovery,  was,  by  the  effect  of  the  technical  rule,  pre- 
vented from  refusing  discovery  to  any  part  of  the  bill,  although 
part  of  such  discovery  might  be  injurious  to  him  and  (where  the 
bill  was  demurrable)  useless  to  the  plaintiff.  At  the  same  time, 
it  is  not  true  that  the  operation  of  the  order  is  to  overrule  the  law 
as  to  demurrers.  The  defendant,  having  once  answered,  has  so 
far  committed  himself  that  the  case  must  go  to  a  hearing.  But, 
undoubtedly,  the  order  was  not  meant  to  effect  what  is  some- 
times attempted, — to  enable  the  defendant  merely  to  put  in  a* 
short  answer,  and  refuse  all  further  discovery.  If  the  court 
should  find  such  an  use  of  the  order  to  lead  to  inconvenience,  it 
may  be  a  question  whether  the  order  ought  to  stand. 


•Viscount  Downe  v.  Morris.  [*394] 

1844:— March  8th,  9th,  11th,  12th,  April  Srd,  15th,  22nd. 

^e  lord  of  a  manor  taking  by  escheat,  on  the  death  of  a  tenant  without  heixs,  the 
fee-simple  of  lands  holden  of  Ae  manor,  bat  subject  to  a  demise  by  way  of  mort- 
gage for  a  term  of  yeara  created  by  the  tenant,  is  entitled  in  equity,  as  against  the 
mortgagee,  to  redeem  the  term. 

If  the  lord,  taking  lands  by  escheat,  on  the  lailnie  of  hein  of  his  tenant,  is  liable, 
under  the  stat.  3  &  4  Will.  4,  o.  104,  out  of  such  lands  to  pay  a  mortgage  debt  of 
the  tenant  charged  thereon,  he  is  entitled  to  redeem  the  lauds,  and  get  in  the  secu- 
rities which  the  creditor  held  for  the  debt 

Where  a  penon  dies  seised  of  land  which  he  has  not  by  will  charged  with  his  debts, 
the  statute  3  db  4  Will.  4,  c.  104,  makes  the  lands  themselves,  and  not  merely  the 
estate  or  interest  of  such  penon  in  the  lands,  assets  for  the  payment  of  his  debts. 

Distinction  between  an  equity  of  redemption  and  a  mere  trust. 

Thomas  Stobert,  being  seised  in  his  demesne  as  of  fee  of 
three  closes  of  land,  containing  about  twenty-four  acres,  situated 
in  a  place  called  Low- wood,  in  the  township  of  Olazedale,  and 
parish  of  Danby,  in  the  county  of  York,  demised  the  said  closes 
to  John  Rigg,  his  executors,  administrators,  and  assigns,  by  in- 
denture dated  the  13th  of  May,  1805,  for  the  term  of  one  tfiou- 
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sand  years,  at  a  peppercorn  rent,  by  way  of  mortgage,  with  a 
proviso  for  making  void  the  term  on  payment  by  Stobert,  his 
heirs,  executors,  administrators,  or  assigns,  to  Rigg,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  400/.  and  interest  on 
the  13th  of  November  then  next.  On  the  13th  of  May,  1819, 
the  400/.  and  interest  were  paid  off,  and  a  further  sum  of  300/. 
was  advanced  to  Stobert  by  Ann  Rigg,  and  the  premises  for  the 
residue  of  the  term  were  assigned  to  her,  her  executors,  admin- 
istrators, and  assigns,  by  way  of  mortgage,  subject  to  a  proviso 
for  re-assignment  thereof,  on  pajrment  by  Stobert,  his  heirs,  exec- 
utors, administrators,  or  assigns,  unto  Ann  Rigg,  her  executors, 
administrators,  or  assigns,  of  700/.  and  interest  on  the  13th  of 
November  then  next 

Stobert  died  in  March,  1830,  having  by  his  will  devised  the 
premises  to  William,  the  illegitimate  son  of  one  Sarah  Arrow- 
smith,  his  heirs  and  assigns,  subject  to  the  mortgage.  W.  Ar- 
rowsmith,  after  entering  into  possession  of  the  premises  under 
the  devise,  died  in  November,(a)  1830,  a  bachelor,  intes- 
[•395]  tate,  and  without  any  heir.  *Ann  Rigg,  the  mortgagee, 
being  in  possession,  by  indenture  dated  the  17th  of 
April,  1839,  demised  the  premises  to  John  Robertson,  his  execu- 
tors, administrators,  and  assigns,  for  the  term  of  sixty-one  years, 
at  the  rent  of  32/.  a  year ;  and  by  indenture  dated  the  16th  of 
June,  1840,  Ann  Rigg  assigned  to  James  Morris,  his  executors, 
administrators,  and  assigns,  the  mortgage  debt  of  700/.  and  in- 
terest, and  the  said  premises,  subject  to  such  right  of  redemption 
as  the  same  were  then  liable  to  by  virtue  of  the  indenture  of  the 
13th  of  May,  1806. 

The  plaintiff  claimed  to  be  lord,  and  seised  in  his  demesne  as 
of  fee  of  the  manor  of  Danby,  and  the  services  thereof,  and  to 
be  entitled  to  all  escheats  of  lands  and  hereditaments  within  and 
holden  of  such  manor  and  the  lord  thereof ;  and  the  bill,  which 
was  filed  against  Morris  and  Robertson,  for  redemption,* alleged 
that  the  lands  comprised  in  the  nK)rtgage  had  been  and  were 
holden  of  the  said  manor,  and  of  the  lords  thereof,  by  free  and 

(a)  The  bill  stated  a  different  date ;  bat  the  death  was  either  proved  or  admitted  to 
be  in  Novembert  1830. 
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comqion  socage,  and  the  tenants  and  freeholders  of  such  lands 
had  been  and  were  bound  to  do  suit  and  service  at  the  lords' 
courts,  held  at  the  castle  of  Danby ;  and  that,  upon  the  death  of 
Arrowsmith,  the  plaintiff  became  entitled  by  escheat  to  the  said 
lands,  and  the  reversion  and  equity  of  redemption  thereof,  subject 
to  the  term,  and  the  mortgage  debt  and  interest.  The  bill  pray- 
ed that  an  account  might  be  taken  of  what  was  due  for  principal 
and  interest  on  the  mortgage,  the  plaintiff  offering  to  pay  the 
same ;  and  it  prayed,  that,  upon  such  payment,  Morris  and  Ro- 
bertson might  assign  the  premises  to  the  plaintiff  for  the  residue 
of  the  term,  and  deliver  up  to  him  the  deeds  and  evidences  of 
title. 

The  defendants,  by  their  answer,  denied  that  at  the  death 
of  Arrowsmith  the  mortgaged  premises  were  held 
*of  the  manor  of  Danby  and  the  lords  thereof,  and  in-  [*396] 
sisted  that  they  were  held  in  fee-simple,  and  not  of  any 
manor.  They  also  denied,  that,  upon  the  death  of  Arrowsmith 
without  heir,  the  plaintiff  became  entitled  by  escheat  to  the  pre- 
mises, and  the  reversion  and  equity  of  redemption  thereof,  sub- 
ject to  the  mortgage  debt  or  otherwise.  The  defendant  Morris 
said,  that  the  principal  sum  of  700/.  and  an  arrear  of  interest  was 
due  to  him  on  the  mortgage,  and  the  defendant  Robertson  claim- 
ed the  benefit  of  the  lease  of  the  17th  of  April,  1839. 

Evidence  was  entered  into  on  the  question,  whether  the  pre- 
mises comprised  in  the  demise  were  holden  of  the  manor  and  of 
the  plaintiff  as  the  lord.    At  the  hearing, 

Mr.  Russell  and  Mr.  James  Parker  were  heard  for  the  plain- 
tiff; and  Mr.  Romilljf  and  Mr.  Wood^  for  the  defendants. 

No  decided  case  was  adduced  which  would  determine  the 
question — of  the  right  of  the  lord  to  redeem  the  term  on  the  one 
hand,  or  the  right  of  the  mortgagee  to  hold  the  lands  by  virtue 
of  the  demise,  irredeemable  by  the  lord  on  the  other.  The  au- 
thorities bearing  on  the  point  were.  Burgess  y.  Wkeate,{a)  Paw- 

(a)  1  Eden,  177 ;  1  Wm.  Black.  121,  S.  C. 
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lett  V.  Attorney'Generali{a)  Thruxtan  v.  Attarney-Oeneralj(b) 
Sir  George  Sand^  case,{c)  Fawcet  v.  Lowtherj^d)  Williams  v. 
Lord  Lonsdale,{e)  Walker  v.  Denne,{f)  Taylor  v.  Haygarth^{g) 

Gordon  v.  Gordon^{h)  Whittingham^s  ca3e,{i)  Attorney- 
[•397j     General   *v.  Crofts,{k)  Sir  Salaihiel  LaveWs  case.{l) 

On  the  general  right  of  redemption  by  tenant  for  life, 
remainder-man  or  reversioner,  jointress,  tenant  by  courtesy,  ele- 
git, statute  merchant,  or  staple,  &c, :  Co.  Lit.  208,  a.,  n.(l) :  dow- 
ress :  Banks  v.  Sutton,{fn)  Swannock  v.  Lyfordy{n)  Lady  Rad- 
nor V.  Vandebendyj{o)  Palmes  v.  Danby,{p)  The  right  of  the 
lord,  taking  by  escheat,  to  the  deeds  which  concern  the  land :  10 
Vin.  Ab.  Escheat,  tit.  C,  pi.  7,  p.  145 ;  Tjord  Btickhursfs  case.{q) 
And  to  his  remedy  for  waste :  10  Yin.  Ab.  Escheat,  tit  L.,  pi.  4, 
8,  14,  p.  154, 155.  The  right  of  the  mortgagee  to  hold  as  against 
all  persons  not  making  out  against  him  a  clear  right  of  redemp- 
tion :  James  v.  Biau,(r)  Upon  the  point,  whether,  according  to 
the  true  construction  of  the  stat  3  &  4  Will.  4,  c.  104,(^)  the  lord, 
claiming  by  escheat,  did  not  take  the  lands  as  assets,  subfect  to 
the  debts  of  the  last  tenant  who  died  seised :  Evans  v.  Brown ;(/) 
and  whether,  therefore,  the  lord  was  not  necessarily  entitled  to 
redeem,  or  the  absurd  consequence  would  follow,  that  the  mort- 
gagee :might  keep  the  term,  and,  at  the  same  time,  insist  that 
the  lands  which  had  escheated  to  the  lord  should,  in  the  lord's 
hands,  be  applied  towards  payment  of  the  mortgage  debt(«i) 

(a)  Huxlr.  465.  (h)  1  Veni.  340.  (c)  Sid.  403.      ^ 

id)  2  Yes.  300,  304        (e)  3  Ves.  752.  (/)  2  Yes.  jun.  170. 

(g)  Y.  C.  England,  16th,  17th,  and  19th  Feb.,  1844 

<A)  3  Swans.  470,  per  Lord  Eldon.  (t)  8  Rep.  45. 

(k)  4  Bro.  P.  C.  136,  Tom.  ed. 

(2)  1  Salk.  85 ;  see  also  Lit  ^  348 ;  Co.  Lit.  215,  b. ;  2  Scriven  o&  Copyhold,  760 ; 
1  Sanden  on  Uses,  297,  ed.  5. 

(m)  2  P.  Wms.  707.  («)  Amb.  7. 

(o)  Show,  P.  C.  69  ;  1  Eq.  Ca.  Ab.  219,  pi.  3,  S.  C. 

<p)  Pre.  Cha.  137.  (q)  1  Rep.  1. 

<r)  3  Swans.  237,  per  Lord  Eldon. 

(•)  An  act  to  render  freehold  and  copyhold  estates  assets  for  the  payment  of  simple 
contract  debts. 

(t)  5  Beav.  114 

(tt)  The  qnestion  is  so  folly  considered  in  the  judgment,  that  the  reporter  has  thought 
it  unnecessary  to  introduce  more  of  the  argument  than  the  above  summary  of  the  an-' 
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*The  Yicc-Chancellor  said,  that  the  points  made  by  *[398] 
.  the  defendants  might  most  conveniently  be  divided  into 
two : — First,  that  no  subpcena  lay  for  the  lord,  claiming  by  es- 
cheat, to  assert  a  mere  equitable  title,  because  (it  was  said)  there 
was  no  privity  between  him  and  the  defendants ;  and,  secondly, 
that  the  lands  comprised  in  the  mortgage  were  not  proved  to  be 
parcel  of  the  manor.  With  respect  to  the  first  point,  he  said,  he 
was  not  prepared  to  hold  that  the  lord  was  not  entitled  to  re- 
deem, but  that  it  would  be  unnecessary  for  him  to  decide  that 
point,  if  the  case  of  Evana  v.  Broum{a)  was  well  decided. 

His  honor  said,  that,  if  the  very  estate  and  interest  which  the 
lord  had  in  the  land  was  subject  to  the  defendants'  debt,  the  lord 
must  have  a  right  to  discharge  that  estate  by  paying  the  debt ; 
and  if,  upon  that  principle,  he  paid  the  debt,  he  must  have  a 
right  to  the  securities  the  creditor  held  for  the  debt — a  right 
which,  in  Burgess  v.  Wheate^  Sir  Thomas  Clarke  appeared  to 
have  thought  would  belong  to  the  personal  representative  of  a 
mortgagor  who  should  die  without  heir^  even  as  againdt  a  mort- 
gagee in  £ie ;  and  if  Evans  v.  Brawn  were  well  decided,  the 
statute  3  &  4  Will.  4,  c.  104,  had  in  fact  created  the  very  privity 
between  the  lord  and  the  termor,  the  want  of  which  was  the 
«.f6undation  of  this  part  of  the  defence  in  the  present  case.     ,.^     1 

Upon  the  question,  whether  Evans  v.'firw/^n'wasfwelldeter-  ^ 
mined,  his  honor  said,  that,  if  he  decidedly ."^differe'd'from  Lord ' 
Langdale,  it  would  be  his  duty  to  pursue  the  course  which  his 
own  judgment  should  dictate ;  but,  if  the  case  were  doubtful^ 
the  opinion  of  Lord  Langdale  ought  to  have  great  weight 
with  him, — that  he  certainly  *had  entertained  "great    [*399] 
doubts  upon  the  case  of  Evans  v.  Braum,  founded  prin- 
cipally upon  these  considerations :  where  an  act  of  parliament 
creates  a  new  right,  and  does  not  provide  a  remedy,  it  is  left  to 
courts  of  justice  to  apply  to  the  case  such  remedies  as  are  in  use 
in  analogous  cases ;  but  there  are  authorities,  that,  where  an  act 
of  parliament  creates  a  new  right,  and  at  the  same  time  gives  a 
specific  remedy  co-extensive  with  that  right,  the  party  to  whom 

thorities  cited  at  the  bar,  as  rapportiag  the  TariouB  analogieo  by  which  the  point  in 
dJecBMion  wai  on  all  sides  lanminded 
(«)  5  Beav.  114. 
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the  right  is  given  has  no  remedy  but  that  which  the  act  gives. 
The  question  upon  his  mind  had  been,  whether  the  latter  rule 
applied  in  Evans  v.  Brtncn^ — ^(hat,  if  the  statute  3  &  4  Will.  4, 
c.  104,  had  charged  the  debts  of  the  tenant  emphatically  upoa 
his  estate  or  interest  in  the  land,  and  not  upon  the  lands  them* 
selves,  the  question  would  have  arisen,  whether,  ap<m  the  deter- 
mination of  the  estate  or  interest  of  the  tenant,  the  rights  of  the 
creditors  were  not  determined  also ;  or  whether  the  statute  was 
not  a  parliamentary  alienation  of  so  much  of  the  debtor's  estate 
or  interest  in  the  land  as  was  necessary  to  satirfy  his  debts^  and 
whether  such  alienation  would  not  bind  the  lord,  whose  interests 
were  clearly  subject  to  the  alienation  of  the  tenant, — ^that  the. 
case,  however,  was,  in  point  of  expression,  stronger  in  favor  of . 
the  creditor  than  the  case  he  had  supposed, — that  there  was 
ground  for  contending  that  the  act  made  the  lands  themselves 
assets,  and  not  merely  the  estate  or  interest  of  the  tenant  dieie- 
in,  which  (unless  controlled  by  the  context)  would  make  the 
land  assets,  into  whosesdiever  hands  they  should  come, — that 
the  question,  therefore,  was  reduced  to  this,  whethei  the  notice 
taken  in  the  statute  of  the  remedies  given  against  the  heir  and 
devisee  was  sufficient  to  control  the  larger  effect  of  the  previous 
^ords  which  made  the  lands  assets  generally, — ^that  these  re- 
medies did  not  appear  to  Lord  Langdale  to  b^  co-exten- 
[*400]  sive  with  the  right  given  to  the  ^creditors  under  the  pre- 
vious words, — and  the  policy  of  the  act  required  that  it 
should  be  construed  liberally  in  favor  of  creditors;  and  as  the 
tenant  might  have  charged  the  lands  with  his  debts  to  the  pre- 
judice of  the  lord,  there  was  no  reason  why  the  legislature 
should  not  have  intended  the  same  thing, — that,  in  a  case  so 
circumstanced,  he  (the  Vice-chancellor)  should  not  oppose  any 
doubt  of  his  own  to  the  deliberate  judgment  of  Lord  Langdale, 
but  should  follow  Evans  v.  Brown  in  the  present  case. 

Mr.  RomUly  said,  that  Arrowsmith  died  in  November,  1830, 
before  the  stat.  3  &  4  Will.  4,  c.  104,  came  into  operation ;  and, 
therefore,  that  statute  would  not  apply  to  the  present  case. 

The  Yice-Chancellor  said,  that  this  point  had  not  been 
hitherto  suggested.    The  date  of  Arrowsmith's  death  had  not 
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once  beMi  meiitiiuied.  Mr.  James  Parker  had  argued  upon  the 
statute  as  expounded  in  Evans  ▼.  Brmmy "  that  the  lord^  by  es- 
cheat, takes  the  binds,  subject  to  debts,  as  assets ;  and  that,  if 
the  lord  could  not  redeem  the  term,  it  would  fdlow  that  this 
creditor  might  claim  payment  of  the  mortgage  debt  (out  of  the 
lands  in  question  in  the  hands  of  the  lord)  and  also  keep  the 
term."  In  answer  to  this  argument  the  counsel  for  the  defen- 
dants had  questioned  the  decision  in  Evans  v.  Brown,  and  had 
emphatically  called  upon  him  to  exercise  his  own  judgment  upon 
the  construction  of  the  statute,  insisting  that  the  case  depended 
upon  the  wording  of  the  statute.  The  point  now  made  was  not 
8Ug^[e8ted  in  the  argument,  but  it  was  admitted,  (as  he  under- 
stood,) that  the  case  of  Evans  v.  Brown,  if  well  decided,  pressed 
the  defendants, — an  argument  which  was  beside  the 
question  if  Anowsmith  died  *before  the  statute.  If  the  [MOl] 
point  mest  be  decided  independently  of  the  statute  3  A; 
4  Will.  4,  c.  104,  he  should  have  little  hesitation  now  in  saying 
what  his  conclusion  would  be ;  but,  in  order  that  his  reasons 
might  distinctly  appear,  the  cause  should  be  in  the  paper  for 
judgment  at  the  next  sitting  of  the  court 

AprU  \6th. — ^Thb  Yice-Chancbllor  :  I  understand  it  to  be 
now  admitted  by  both  parties,  that,  by  reason  of  the  date  of  Ar- 
xowsmith's  death,  the  statute  3  &  4  Will.  4,  c.  104,  does  not  apply 
to  the  present  case ;  and  that  I  must  decide  this  cause  without 
being  able,  as  I  certainly  desired,  to  found  my  judgment  upon 
4he  authority  of  a  case  already  decided. 

The  plaintiff  is  lord  of  the  manor  of  Danby.  The  defendant 
Morris  is  in  possession  of  lands  lying  within  the  ambit  of  the 
manor,  as  mortgagee  of  those  lands  for  a  term  of  years  created 
by  one  Stobert,  who  at  the  time  of  making  the  mortgage  was 
tenant  in  fee-simple  of  the  same  lands.  Stobert,  tiie  mortgagor, 
died  in  1829,  having  by  will  devised  the  freehold,  subject  to  the 
term,  to  one  Anowsmith.  Arrowsmith,  having  become  seised 
of  the  lands,  died  without  heirs,  (as  it  now  appears,  in  Novem- 
ber, 1830.)  The  plaintiff  says,  that  the  lands  comprised  in  the 
term  are  parcel  of  the  freehold  of  the  manor  of  Danby,  and  were 
faolden  of  him  by  fealty,— that,  by  the  death  of  Arrowsmith  in* 
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testate  and  without  heir,  the  lands  escheated  to  the  lord,  and  he 
files  his  bill  to  redeem  the  mortgage.  The  defendant's  proposi- 
tion that  a  subpcBna  in  no  case  lies  for  the  lord  by  escheat  in 
assertion  of  a  mere  equitable  title,  or,  in  other  words,  that  this 
court  could  only  have  regard  to  the  dry  legal  rights  of  the  par- 
ties, may  be  consistent  with  the  decision  in  Burgess  v. 
[*4Q2]  Wheate^  *and  (if  established)  might,  perhaps,  dispose  of 
the  present  case ;  for  an  equity  of  redemption  is  certain- 
ly a  title  in  equity  which  cannot  be  asserted  except  by  subpoena. 
But  the  decision  in  Burgess  v.  Wheaie  did  not  require,  and  cer- 
tainly did  not  involve,  any  such  general  proposition.  In  that 
case  there  was  no  escheat  at  law.  The  object  of  that  smt  was 
to  have  it  declared,  that,  where  a  cestui  que  trust  in  fee  died 
without  heir,  the  lands  escheated  in  equity ;  and  the  court  de- 
nied it.  In  this  case  there  is  an  escheat  at  law.  The  lands 
have  escheated  to  the  lord,  subject  to  a  mortgage  term  of  years, 
created  by  a  late  tenant  of  the  fee,  and  the  fee  simple  at  law  is 
now  vested  in  the  lord.  The  question  is  not  whether  there  can 
be  an  escheat  in  equity,  where  there  is  none  at  law ;  but  whe- 
ther, in  the  case  of  an  escheat  at  law  subject  to  a  mortgage  term, 
the  relative  positions  of  the  lord  by  escheat  and  the  termor  are 
not  the  same  in  equity  as  were  those  of  the  late  tenant  in  fee 
and  the  termor.  Burgess  v.  WhecUe  did  not  'decide  fliat  no 
equitable  interests  would,  in  any  case,  follow  an  escheat  at  law; 
it  decided  only,  that,  where  there  was  no  escheat  at  law  there 
was  none  in  equity. 

That  I  may  not  be  supposed  to  have  overlooked  the  defend- 
ant's argument  upon  the  point,  I  observe  in  passing,  that,  in  con- 
sidering this  case,  I  have  kept  steadily  in  view  the  proposition, 
so  much  pressed  upon  my  attention  by  the  defendant's  counsel, 
that  the  esfate  which  the  lord  takes  by  escheat  is  not  that  estate 
which  the  tenant  had.  The  lord  takes  in  reversion.  He  re- 
sumes the  possession  of  the  land  upon  the  determination  of  the 
grant  to  the  tenant.  His  estate  is  the  old  fee,  of  which  he  be- 
comes seised  in  possession  upon  the  extinction  of  the  tenancy. 
But,  giving  the  defendant  the  benefit  of  his  proposition, 
[*403]  as  to  the  tenant's  estate,  is  it  true,  that,  *when  the  lord, 
by  force  of  his  legal  right,  thus  resumes  the  lands  upon 
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the  detennination  of  the  estate  of  the  tenant  of  the  freehold,  no 
equity  whatever,  which  remained  in  the  tenant,  can  pass  to  the 
lord  1  If  a  tenant  in  fee-simple,  being  entitled  to  the  benefit  of 
an  attendant  term  of  years,  dies  without  heir,  and  the  lands  e9^ 
cheat,  can  the  trustee  of  the  term  hold  the  lands  as  against  tlie 
lord  during  the  continuance  of  the  term,  or,  will  not  a  subpoena 
Ue  in  this  court  to  give  the  lord  the  benefit  of  the  term  ?  In 
TTirustan^s  case(a)  the  judgment  of  the  Lord  Chancellor  was 
clearly  expressed  in  favor  of  the  lord  by  escheat.  In  the  last 
edition  of  Sir  E.  Sugden's,  <^  Treatise  on  Vendors  and  Purcha- 
8ers,''(6)  a  clear  and  decided  opinion,  in  accordance  with  Thrt^- 
ttnis  case^  is  expressed  ;  and  I  clearly  understand  Mr.  Sanders 
to  be  of  the  same  opinion.(c)  And  when  I  advert  to  the  deci- 
sions of  this  court  with  respect  to  attendant  terms,  I  cannot  un- 
derstand why  the  lord  by  escheat  should  be  excluded  from  the 
benefit  of  such  an  interest.(c{)  In  Burgess  v.  WheaiCy  I  think, 
neither  Sir  Thomas  Clarke  nor  the  Lord  Keeper  expressed  any 
disapprobation  of  Thruxtan^s  case;  the  Lord  Chief  Justice,  of 
course,  approved  it.  In  speaking  of  attendant  terms,  Sir  Thomas 
Clarke,  after  saying,  that  the  right  of  the  lord  to  distrain  was  as 
incident  to  his  reversion,  and  not  as  heir,  says, ''  And  this  an- 
swers another  observation,  that  the  lord  may  take  the  benefit  of 
a  term  limited  to  the  owner  and  his  heirs :  but  the  answer  is,  he 
does  not  take  it  as  heir ;  but,  where  he  takes  the  inheritance  as 
escheated,  he  takes  the  term  as  attendant  upon  and  following  the 
fate  of  the  inheritance ;  according  to  Sandys  case^  Pawletfs  case^ 
and  Lord  Jefferies'  determination."(e)  Thruxton!s  case^ 
if  law,  destroys  'altogether  the  integrity  of  the  defend*  [*404] 
ants'  proposition,  that  a  subpoena  will,  in  no  case  lie  for 
a  lord  by  escheat,  and  is  an  authority  in  point  for  the  plaintiff. 
I  do  not  say,  that  I  should  myself  have  originated  such  a  deci- 
cision  as  Thnixion!s  case;  nor  whether  a  different  decision 
might  not  have  been  more  in  accordance  with  abstract  legal  rea- 
soning. It  is  enough  for  me  to  say,  that  it  is  a  decision  of  the 
Lord  Chancellor,  subsequently  recognized  by  text-writers  of  the 

(a)  1  Vem.  340..  (6)  Vol.  3,  p.  93,  ed.  10. 

{€)  Sanden  on  Ufn,  Vol.  1,  ^  397,  ed.  5.      {d)  See  3  Ven.  Sl  Par.  93,  ed.  ICL 

(e)  lEdeD,908,S09. 
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greatest  learning  and  experience ;  and  that  it  is  far  better  to  up- 
hold such  a  decision  than  risk  the  possible  consequences  of  dis- 
turbing titles  and  the  practice  of  conveyancers  by  impunging  it, 
Only  to  satisfy  a  principle  of  abstract  reasoning.  The  laws  of - 
real  property,  do,  in  many  cases,  depend  upon  arbitrary  decisions, 
which  it  would  be  impossible  to  reconcile  with  dry  legal  reason- 
ing. It  is  not,  therefore,  as  I  view  it,  a  question  for  me  at  this 
day,  whether  an  escheat  may  not  carry  with  it  some  equitable 
rights  and  incidents  ;  but  the  question  is,  what  equitable  rights 
and  incidents  it  will  carry  with  it.  Whether  the  equity  of  re- 
demption of  a  term  of  years  will  not  pass  with  the  freehold  to 
the  lord  to  whom  the  freehold  has  escheated,  just  as  the  equity 
of  the  attendant  term  will  pass  to  him. 

Now,  what  is  the  nature  of  an  equity  of  redemption  in  the 
contemplation  of  a  court  of  equity  ?  In  Pawlett  v.  Attorney- 
Oener(d,(a)  Lord  Hale,  for  the  purpose  of  showing,  that,  where 
an  estate  escheats  at  law  by  the  death  of  the  mortgagee  with- 
out heirs,  the  mortgagor  may  redeem  the  mortgage,  distinguishes 
an  equity  of  redemption  from  a  trust  He  says,  the  equity  of 
redemption  is  not  a  mere  trust,  but  a  *'  title  in  equity  f{b)  and 
again,  *'  A  power  of  redemption  is  an  equitable  right  inherent  in 
the  land,  and  binds  all  persons,  in  the  post,  or  otherwise. 
[*406]  Because  it  is  an  ancient  right,  which  the  *party  is  enti- 
tled to  in  equity.  And,  although  by  the  escheat  the 
tenure  is  extinguished,  that  will  be  nothing  to  the  purpose  ;"(<;) 
and  Baron  Atkyn  was  strongly  of  the  same  opinion.  Lord  Not- 
tingham also  said,  "  An  equity  of  redemption  charges  the  land, 
not  a  trust.''(rf)  Lord  Hardwicke,  in  Casborne  v.  Scarf e^  des- 
cribes an  equity  of  redemption  as  an  estate  in  the  land,  and  ob- 
serves, that  it  cannot  be  considered  as  a  mere  right  only  \{e)  and 
Lord  Eldon,  in  Tucker  v.  Thurstoriy  adverting  to  the  nature  of 
equitable  interests,  mentions  a  trust  estate,  as  contrasted  with 
an  equity  of  redemption ;  which,  he  adds,  are  in  many  lespects 
most  materially  different.(/)  It  is  the  land  which  in  these  cases 
is  said  to  be  bound.    I  do  not  understand  any  of  the  judges  in 

(a)  Haidr.  465.  {h)  Id  467.  (e)  Haidr.  469. 

(lO  1  Eden.  S06.  («}  1  Atk.  eOS.  (/)  17  Tw.  183. 
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Burgess  v.  Wheate  to  bare  expressed  an  opinion  adverse  to 
what  Lord  Hale  says,  in  the  case  in  Hardies,  as  to  the  nature 
of  an  equity  of  redemption.  In  that  part  of  Sir  Thoma  s  Clarke's 
judgment(a)  in  which  he  distinguishes  Sands  close'  from  Patih 
leU  V.  Attorney  Genercdy  as  well  as  in  a  subsequent  part  of  the. 
judgment,(6)  he  appears  to  me  to  approve  of  Lord  Hale's  dis- 
tinction, and  to  say  that  Lord  Nottingham  approved  of  it  also. 
Lord  Mansfield  certainly  approved  of  what  Lord  Hale  said  in 
Pawlet^s  case  ;  and  the  Lord  Keeper,  although  he  said  he  be* 
lieved  that  what  Lord  Hale  laid  down,  and  Baron  Atkyn  ap- 
proved in  Pawletfs  case^  had  never  been  decided,  remarked, 
that  he  hoped  the  law  so  settled,  and  added,  "  A  mortgage  is 
an  assignment  on  condition ;  the  condition  being  performed,  the 
conveyance  is  void  ab  initio.  Equity  dispenses  with  the  time, 
and  when  the  money  is  paid,  the  conveyance  ip  void  in  equity 
and  conscience."  This  is  vefy  little  like  a  disapprobation  of 
Lord  Hale's  doctnne  as  to  the  nature  of  an  equity  of  re- 
demption. *Now,  I  do  not  cite  PawletVs  case  as  an  au-  [*406] 
tfaority  for  the  proposition,  that,  in  the  case  of  the  death 
without  heirs  of  a  mortgagor  being  tenant  in  fee-simple  of  the 
equity  of  redemption,  the  equity  of  redemption  in  fee-simple 
would  escheat  to  the  lord ;  it  may  be  taken  for  granted  that  such 
an  interest  would  not  escheat.  But  I  cite  the  case  for  the  two- 
fold purpose  of  showing,  first,  what,  according  to  very  high 
authority,  is  the  nature  of  an  equity  of  redemption  as  distin- 
guished from  a  trust,  and  that  arguments  drawn  from  the  Sta- 
tute of  Uses  which  may  apply  to  a  trust,  do  not  necessanly  apply 
to  an  equity  of  redemption  ;  and,  secondly,  for  the  important  pur- 
pose of  showing,  that  the  strict  rules  of  dry  legal  reasoning  are 
not  absolutely  conclusive  in  all  cases  of  escheat ;  that  there  are 
cases  besides  that  of  the  trustee  of  an  attendant  term,  in  which 
strictly  legal  rights,  depending  upon  the  law  of  escheat,  are  con- 
trolled in  equity.  Pawletfs  case  is  an  authority,  that,  in  the  case 
of  an  escheat  of  the  legal  fee  by  the  death  of  the  mortgagee  with- 
out heirs,  equity  will  qualify  the  strictly  legal  rights  of  the  lord ; 
and  that  the  defendant's  argument  is  not  well  founded,  that,  in 

(a)  1  Eden,  905|  208.  Qf)  Id.  319. 
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the  case  of  an  escheat,  this  court,  at  the  present  day,  is  to  inquite 
into  the  common  law  of  the  case,  and  nothing  more. 

But,  without  relying  upon  Pawtetfs  case,  (which  is  not  essen- 
tial to  my  judgment  in  this  case,)  is  not  the  equity  of  redemption 
of  a  term  of  years  an  estate  or  interest  which  will  pass  to  the 
lord,  who  acquires  the  fee-simple  by  escheat?  The  purely  legal 
rights  of  the  lord  are  traced  with  minuteness  in  the  judgments 
in  Burgess  v.  Whetiie^  beginning  with  the  period  when  the 
tenant  could  not  alien  without  the  license  of  the  lord,  down  to 
the  period  when  the  tenant  acquired  what  he  now  enjoys — an 
absolute  right  of  alienation  without  lieence,  together  with  the 

right  of  his  widow  to  dower.  But,  notwithstanding 
[M07]    *these  large  powers  of  alienation,  whatever  portion  of 

the  original  grant  the  tenant  retains  at  the  time  of  his 
death  without  h^irs,  that  the  lord  may  claim  by  escheat  I  do 
not  include  possibilities,  or  conditions  strictly  so  called,  or  rights 
of  action,  which  could  not  be  granted.  But,  as  a  general  propo^ 
sition,  whatever  estate  or  benefit  the  tenant  retains,  which  would 
have  passed  to  his  heirs,  if  he  had  any,  and  which  could  be  the 
subject  of  grant,  that  the  lord  by  escheat  may  claim.  Where 
the  tenant  retains  any  parcel  of  the  specific  subject  of  the  original 
grant,  the  right  of  the  lord  requires  no  circumlocution  to  define 
it :  he  takes  it  strictly  as  an  escheat  Where,  however,  the  very 
subject  of  the  original  grant  has  been  aUened,  and  the  tenant,  as 
a  consideration  for  the  alienation,  has  reserved  to  himself  some- 
thing different  from  the  subject  of  the  original  grant,  such  as  a 
rent,  there  the  books  qualify  the  expressions  by  which  the  rights 
of  the  lord  by  escheat  are  described,  and  he  is  said  to  take  tan- 
quam  hcBres,  and  is  sometimes  called  an  assign  in  law.(a) 
These  principles  were  not  disputed  as  regards  a  legal  estate  or 
interest  remaining  in  the  tenant  at  the  time  of  the  escheat  Now, 
an  equity  of  redemption  is  in  all  respects  an  interest  of  the  na* 
ture  of  those  which  at  law  would  pass  to  the  lord  by  escheat; 
it  is  an  estate  or  interest  in  the  land,  reserved  or  retained  by  the 
tenant,  vested  in  him  at  the  time  of  his  death  without  heir,  which 
would  descend  to  his  heir  if  he  had  one,  and  which  may  be  the 

(a)  Lit.  §  348 ;  Co.  LH.  215.  h. 
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subject  of  grant  Every  analogy,  therefore,  is  in  favor  of  the 
lord,  and  his  claim  should  prevail,  unless  the  proposition  be  true, 
that  no  subpcsna  lies  for  his  benefit,  and  that  this  court  can  have 
regard  only  to  the  dry  legal  rights  of  the  lord.  That  this  is  not 
true  I  have  already  shown,  by  the  case  of  attendant 
terms;  and  the  case  of  Pawleti v.* Attorney- OenersLl,  [*iOS\ 
the  observations  of  the  court  upon  that  case  in  Burgess 
V.  Wheate,  and  the  other  cases  I  have  referred  to,  are,  in  prin- 
ciple, authorities  for  the  same  conclusion.  If  the  lord,  taking 
the  freehold  by  escheat,  may  claim  an  attendant  term,  where  is 
the  principle  for  saying  he  shall  not,  in  this  case,  take  the  free^ 
hold  in  every  respect  as  the  tenant  held  it,  quoad  his  estate  in 
the  land?  The  equity  of  redemption  is  an  estate  in  the  land, 
not  ahened.  The  equitable  interest  in  an  attendant  term  will 
pass  to  the  lord  with  the  legal  freehold.  Why  should  not  an 
escheat  of  the  freehold  carry  with  it  the  mortgagor's  estate  in  the 
land,  and  the  right  to  make  the  term  attendant  by  paying  the 
mortgage  money  ?  Why  is  the  legal  estate,  which,  in  this  case, 
the  lord  takes  without  the  aid  of  this  court,  not  to  draw  to  it  this 
particular  equitable  interest  ?  If  the  trustee  of  an  attendant  term 
cannot  hold  that  interest  for  his  own  benefit,  why  should  the 
mortgi^ee  be  in  a  different  position  ?  I  agree  with  the  Vice- 
chancellor  of  England,  in  Taylor  v.  Haygarth,  that  Burgess  v. 
Whsaie  binds  this  court.  But  Burgess  v.  Wheaie  stops  far 
short  of  the  defendants'  proposition  in  the  present  case,  and  the 
passages  I  have  quoted  from  the  judgments  in  that  case,  with 
others  which  might  be  cited,  show  that  Sir  Thomas  Clarke  and 
the  Lord  Keeper  did  not  mean  to  decide  that  a  subpoena  would 
in  no  case  lie  for  a  lord  by  escheat.  It  is  one  thing  to  say,  that, 
where  the  tenant  has  aliened  his  whole  estate  at  law,  and  there- 
by ceased  to  be  tenant,  there  shall  be  no  escheat  on  his  death 
'Without  heirs ;  and  another  to  say,  that  the  lord,  taking  lands  by 
escheat,  is  bound  by  an  alienation  of  the  tenant  for  a  term  of 
years,  further  or  otherwise  than  the  tenant  himself  was  bound. 
In  such  a  case  the  argiunent  of  Lord  Mansfield,  in  Burgess  v. 
Wheaie^  may  well  apply. 

It  was  said,  however,  that,  hi  the  case  of  an  escheat 
*by  the  death  of  a  trustee,  all  equitable  interests  would    [M09] 
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fail ;  and,  therefore,  the  lord  should  not  be  permitted  to  claim 
equities.  To  what  extent  the  former  proposition  was  true  at 
the  time  Burgess  v.  WhecUe  was  decided,  I  need  not  inquire. 
That  it  holds  for  all  purposes  in  the  case  of  an  escheat,  on  the 
death  without  heirs  of  a  mortgagee  in  fee,  cannot,  of  course,  be 
affirmed ;  {Pawlett  v.  Attorney-General ;)  and,  if  it  were  so,  it 
has  been  well  observed,  that "  it  is  not  every  argument  in  law  or 
in  logic  that  holds  e  conversoJ\a) 

It  was  further  said,  that  the  equity  of  redempti(Mi  was  reserved 
to  the  mortgagee,  "  his  heirs,  executors,  administrators,  and  as- 
signs ;"  and  that  the  lord  filled  none  of  these  characters.  My 
answer  is  that  the  lord  is  entitled  to  the  benefit  of  an  attendant 
terpi  under  a  like  form  of  limitation,  and  that  the  lord  is,  as  I 
before  observed,  for  the  purposes  of  taking  some  benefits  by 
escheat,  tanquam  hceres  and  quasi  an  assign, — a  form  of  expres- 
sion which  appears  to  have  been  adopted  to  avoid  the  harshness 
of  dry  technical  reasoning,  in  the  cases  to  which  it  was  first  ap- 
plied. 

Il  was  also  said,  that  the  lord  might  put  in  a  new  tenant  of 
the  freehold,  and  thereby  get  the  same  services  he  had  from  his 
old  tenant.  To  this  the  retort  was  obvious  and  decisive — that 
the  mortgagee  may  receive  his  principal  and  interest  and  costs^ 
and  thereby  get  all  he  contracted  for.  .  There  is  certainly  noth* 
ing  in  this  argument  which  will  apply  with  more  force  to  one 
party  than  to  the  other. 

Upon  the  whole,  deferring  entirely  to  the  authority  of  Burgess 
V.  Wheats,  I  think  this  case  is  unafiected  by  it,  and  that 
[*410]  this  is  a  case  in  which  I  am  bound  to  hold  *that  an 
equitable  right  of  this  nature,  inherent  in  the  land,  and 
retained  by  the  tenant  at  the  time  of  his  death  without  heirs, 
which  would  have  descended  upon  his  heirs,  and  which  might 
be  the  subject  of  grant,  passes  with  the  land  to  the  lord  claiming 
by  escheat,  and  may  be  enforced  in  this  court  by  subpoena.  If 
the  authorities  I  have  referred  to  are  not  to  be  applied  to  a  case 
like  this,  I  think  their  application  must  be  negatived  by  a  higher 
authority  than  mine. 

(a)  I  Eden,  204. 
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It  is  not  necessary,  after  the  opinion  which  I  have  expressed, 
that  I  should  advert  to  the  analogies  relied  upon  by  the  plain- 
tiff's counsel,  some  of  which — those,  for  example,  which  were 
derived  from  the  case  of  joint  tenants,  and  the  case  of  the  dow- 
ress — are  not  unimportant.  And  if  we  go  back  to  early  times, 
when  terms  of  years  were  considered  as  mere  contracts,  perhaps 
other  arguments  might  be  found  in  favor  of  the  right  of  the  lord 
as  the  owner  of  the  freehold. 

On  the  other  question,  whether  the  lands  comprised  in  the 
mortgage  are  parcel  of  the  manor ;  or  whether  the  lands  have, 
in  fact,  escheated  to  the  lord,  which  the  defendants  deny,  it  ap- 
pears to  me  in  the  state  of  the  evidence  in  the  cause  that  the 
proper  course  will  be  to  direct  an  issue. 


Ordbrid,  that  the  fwrtieB  do  proceed  to  a  trial  at  law  at  the  next  Anixea  for  the 
eooDty  of  York,  on  the  foUowiag  iasae,  viz.  Whether  at  the  death  of  William  Arrow- 
smith,  iu  &.C.,  the  mortgaged  hereditaments  in  the  pleadings  mentioned  were  held  of 
the  manor  of  Danby,  iu  &c  ,  or  not.  And  in  such  issue  the  pluintiff  in  the  cause  is  to 
be  plaintiff  at  law  ;  and  the  defendants  in  the  cause  are  to  be  defendants  at  law,  who 
are  forthwith  to  name  an  attorney,  &c.  The  Master  to  settle  the  same  issue  in  case 
Ihe  parties  di^r,  &c.    Further  directions  and  costs  rssenred.    Liberty  to  apply. 


*WooDALL  V.  White.  [Mil] 

J844:  February  19. 

The  pendency  of  proceedings  before  the  Judge  at  chambers  to  settle  the  pleas  io  the 
action  is  no  ground  for  varying  the  form  of  the  order  for  extending  the  common  in- 
junction to  stay  trial 

The  common  injunction  was  obtained  in  this  case,  and  ex- 
tended to  stay  trial,  after  the  defendant  at  law  had  obtained 
leave  to  plead  several  matters,  and  after  the  Court  of  Queen's 
Bench  had  directed  a  reference  to  the  Judge  at  chambers  to  set- 
tle the  pleas. 


Mr.  Romilly  and  Mr.  Andersen  moved  that  the  order  for  tho 
injunction  might  be  varied  by  inserting  the  direction,  that  it 
Vol.  m.  46 
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should  be  without  prejudice  to  the  plaintiff  at  law  proceeding  to 
complete  the  issue ;  but 

His  Honor  refused  to  vsuy  the  common  order. 


Woods  v.  Woods. 

1844:  FehniarylO. 

Leave  to  amend  the  bilU  without  prejudice  to  exceptioDB  to  the  answer  which  had 
been  overruled. 

The  circumstances  in  this  case  resembled  those  in  Drake  v. 
DrcLke.{a)[l]  In  the  prayer  of  process,  on  a  cross  bill,  for  dis- 
covery only,  the  words  "  and  decree"  had  been  introduced  by 
mistake,  and  the  defendant  had  protected  himself  against  excep- 
tions for  the  insufSciency  of  his  answer  by  insisting  that  the  bill 
was  open  to  a  general  demurrer. 


Mr.  Miller,  for  the  plaintiff,  moved  for  leave  to  amend  the  bill, 
without  prejudice  to  the  exceptions,  by  striking  out  of  the  pray- 
er the  wcHrds  which  made  it  a  prayer  for  relief:  DelcUarrev. 
Bemalesl{h) 


[•412]    *Mr.  Shebheare  opposed  the  motion. 


His  Honor  gave  leave  to  amend  without  prejudice  to  the  ex- 
ceptions, the  plaintiff  paying  the  costs  relating  to  the  excep- 
tions up  to  the  date  of  the  order,  and  also  the  costs  of  the 
motion.(c) 

(a)  2  Hare,  647.  (6)  4  Madd.  396. 

{e)  See  Voider  y.  Lord  Huntingfield,  10  Ves.  401»  as  to  the  convene  case  of 
amending  the  ezceptionB. 

[1 J  In  this  case  it  was  held  that  the  defendant  might  by  answer  decline  to  answer, 
under  38th  Order  of  August,  1841,  although  the  obligation  to  answer  was  not  ap{dioa- 
de  to  any  intenogatory  in  particular,  but  was  founded  on  the  bill  being  demurrable. 
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Whitakeb  v.  Wright. 

1«44:  April 30;  May  3. 

The  phuntiff  in  a  cnditor*s  rait  called  a  witnes  to  prove  the  execution  of  a  bond  upon 
which  hia  debt  was  founded.  The  defendant,  the  execntor,  chM-examined  the 
witnen  as  to  the  consideration.  On  the  proving  of  the  debts  before  the  Master,  the 
defendant  insisted  that  the  bond  was  osnriens,  and  obtained  leave  lo  examine  the 
witncM  again  upon  interrogatories  to  be  eettled  by  the  MoMter.  Ob  a  motion  by 
the  plaintiff, — Held,  that  the  plaintiff  was  entitled  to  cross-examine  Che  witness. 

That  the  application  by  the  plaintiff  for  leave  to  cross-examine  the  witnes  was 
proper. 

That  the  cross-interrogatories  to  be  exhibited  by  the  plaintiff  need  not  be  settled  by  the 
Master. 

An  administration  suit.  The  plaintiff  claimed  to  be  a  bond 
creditor ;  and,  having  obtained  a  decree,  carried  in  before  the 
Master  a  charge  for  the  principal  and  interest  due  upon  the 
bond.(a}  A  special  order  was  made,  allowing  the  defendants  to 
examine  the  witness  Roscoe  on  new  matters,  who  had  been 
previously  examined  for  both  the  plaintiff  and  defendants  in  the 
cause.(6) 

Mr.  Romillj/  moved,  that  the  plaintiff  xnight  be  at  liberty  to 
cross-examine  the  witness. 

Mr.  Walker  and  Mr.  Elmsley  opposed  the  motion,  or  submit- 
ted, that,  if  it  was  granted,  the  cross-interrogatories  ought  to  be 
settled  by  the  Master. 


*y icb-Chancellor,  after  stating  the  circumstances  of    [*413J 
the  case  and  the  order  which  the  defendants  had  obtain- 
ed for  leave  to  examine  the  witness  to  the  new  points : — 

Nothing  was  said  upon  this  order  as  to  the  plaintiff  having 
liberty  or  not  to  cross-examine  Roscoe.  The  plaintiff  has  now 
applied  for  leave  to  cross-examine  him  before  the  Master ;  and 
that  he  must  be  at  liberty  to  do  so,  either  as  of  course  or  upon 
special  application,  cannot  be  doubted. 

(a)  See  the  nport  of  this  case,  2  Han,  310.  (6)  Id.  331,  335. 
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Upon  this  application,  the  first  question  which  occurs  is,  is  the 
right  to  cross-examine  the  witness  of  the  other  party  of  course, 
or  is  that  right  subject  to  the  discretion  of  the  court  ?  If  the 
right  is  of  course,  then  no  order  ought  to  be  made  upon  this  ap- 
plication, except  that  the  plaintiff  pay  the  costs  of  the  motion. 
If  the  right  is  not  of  course,  then,  ought  the  court  to  direct  the 
Master  to  settle  the  interrogatories? 

After  examining  the  cases,  I  find  the  general  rule  of  the  court 
to  be,  that  the  party  who  has  examined  a  witness  before  the  hear- 
ing cannot  examine  the  same  witness  before  the  Master  without 
the  leave  of  the  court.  To  this  rule  there  is  one  clear  excep- 
tion, namely,  where  a  witness  has  been  examined  before  the 
hearing  only  to  prove  exhibits :  Courtenay  v.  Hoskins,{a)  The 
reason  why  the  leave  of  the  court  is  generally  required  proceeds 
upon  an  apprehension  that  the  witness  may  be  tampered  with, 
if  le-examined  after  the  party  calling  him  knows  where  the 
weakness  of  evidence  lies ;  and  the  leave,  if  granted,  is 
[M14]  accompanied  with  such  restrictions  *as  may  appear  neces- 
sary to  guard  against  that  danger.  And  from  the  case 
of  Smith  V.  Graham,{b)  it  may.  I  apprehend,  be  correctly  stated, 
that,  if  a  party,  disregarding  the  rule  of  the  court,  examines  a 
witness,  a  second  time,  without  leave,  the  court  will  for  that  rea- 
son only  suppress  the  depositions,  although  the  second  examina- 
tion may  not  relate  to  the  same  subject  as  the  first  Where  an 
application  for  leave  is  made,  the  discretion  of  the  court  is  ap- 
pealed to,  and  the  application  may  be  refused  altogether :  Jones 
V.  Thomas,{c)  McUon  v.  Haytjsr,{d)  And  where  the  court  grants 
the  application,  it  ordinarily  restrains  the  parties  from  examining 
the  witness  as  to  the  same  matter  to  which  he  was  before  exam- 
ined, and  requires  that  the  Master  shall  settle  the  interrogatories, 
to  prevent  the  witness  from  being  led  to  give  evidence  upon  the 
same  matter  as  before  :  this  I  did  in  the  present  cause.  In  Rouh 
ley  V.  AdamSi{e)  the  Master  of  the  Rolls  allowed  a  witness  to  be 
examined  a  second  time  as  to  the  same  matter,  and  directed,  that 
he  should  be  examined  viva  voce  before  the  Master,  saying  it 
was  discretionary  with  the  court.    In  Earl  v.  Pickin,{f)  a  wit- 

(a)  2  Rqm.  253.  (b)  2  SwauHt  264.  .  (c)  3  You.  &  Coll.  455. 

(d)  Id.457.  (0  1  Myl.  &  K.  543.  (/)  1  Rom.  6l  Myl.  551. 


CASES  IN  CHANCERY.  414 

1844^Whitaker  ▼.  Wright 

ness  was  allowed  to  be  examined  a  second  time  to  the  same 
point.  In  Birch  v.  WalkerJ^a)  the  Lord  Chancellor  of  Ireland 
held,  that,  where  a  witness  had  been  examined  in  chief  in  a 
cause,  only  to  prove  a  deed,  it  was  not  necessary  that  the  Mas- 
ter should  settle  the  interrogatories.  Upon  applying  these  de- 
cisions to  the  case  now  before  me,  I  think  the  plaintiff  should 
have  leave  to  cross-examine  the  witness,  and  that  the  interroga- 
tories need  not  be  settled  by  the  Master. 

*It  is  plain  that  the  plaintiff  must  have  the  right  of  [*416] 
cross-examination,  for  in  this  case  he  has  had  no  pre- 
vious opportunity  of  cross-examining  the  witness  on  the  point 
of  usury,  no  such  point  being  made  by  the  pleadings ;  I  ^ink 
also  that  the  plaintiff  is  right  in  applying  for  an  order.  Roscoe 
is  a  witness  whom  the  plaintiff  has  examined  in  chief,  and  whom 
he  now  proposes  to  examine  a  second  time,  not  for  the  purpose 
only  of  proving  exhibits ;  and  the  plaintiff  ought  not  to  be  sub- 
jected to  the  risk  of  having  the  depositions  suppressed  hereafter, 
as  in  Smith  v.  Graham,  The  intenogatories  need  not  be  set- 
tled by  the  master,  because  no  issue  was  joined  in  the  cause 
upon  the  factum  of  the  bond,  the  only  point  upon  which  the 
plaintiff  has  examined  him ;  and  the  reason  upon  which  the 
common  rule  is  founded  has,  therefore,  no  application.  If  issue 
had  been  joined  upon  the  factum,  Lord  Redesdale's  observations 
in  Birch  v.  Walker  might  not  apply,  and  in  that  case  the  inter- 
rogatories might  be  properly  submitted  to  the  judgment  of  the 

master. 

It  was  argued  for  the  defendants  as  a  reason  for  directing  the 
interrogatories  to  be  settled  by  the  master,  that,  as  the  plaintiff 
would  know  what  the  defendants'  interrogatories  were,  equality 
required  that  the  defendants  should  know  the  plaintiff's  interro- 
gatories, particularly  as  the  defendants  would  not,  as  at  law, 
have  an  opportunity  of  re-examining  the  witness.  I  do  not  agree 
in  that  argument.  I  do  not  think  that  these  interrogatories  ought 
to  be  settled  only  in  order  that  the  defendants  may  know  what 
questions  the  plaintiff  will  ask  the  witness  in  cross-examination. 
The  dangers  which  the  court  seeks  to  guard  against  by  strictly 

(a)  2  Sch.  &  Lef.  518. 


416  CASES  IN  CHANCERY. 


1844.— Wbitaker  ▼.  Wright. 


xesHaining  the  examination  of  a  witness  a  second  time  would 
be  theieby  let  in  ;  because  the  defendants  would  then 
[*416]  have  *an  opportimity  of  suggesting  to  the  witness  the 
answers  which  he  is  to  make.  On  a  cross^xamination 
there  is  not  the  same  danger,  for  the  party  is  not  in  that  case 
asking  questions  of  his  own  witness.  It  was  contended  that  the 
witness  is  prima  facie  the  witness  of  the  party  who  calls  him  in 
chief.  Here  the  plaintiff  called  Roscoe  for  the  purpose  of  proving 
the  bond ;  but  the  defendants  called  him  to  prove  the  fact  of 
usury:  he  is,  therefore,  substantially  the  defendants'  witness, 
and  there  is  no  necessity  for  restricting  the  questions  which  the 
plaintiff  is  to  put  to  the  witness. 


Whit  WORTH  v.  Gaugain. 

1844:  March,  25th,  26th,  27Ui,  and  28th  ;  April.  3rd. 

An  eqaitable  mortgagee  of  lands  is  entitled  in  equity  to  enforce  his  charge  in  priority 
to  a  creditor  of  the  mortgagor,  who,  withont'notice  of  the  equtitahle  mortgage,  has, 
subsequently  thereto,  recovered  judgment  against  the  mortgagor  and  obtained  ac- 
tual possession  of  the  lands  by  writ  of  elegit  and  attornment  of  the  tenants. 

The  plaintiffs  were  bankers  at  Northampton,  and  George 
Cooke,  a  solicitor  of  that  town,  was  largely  indebted  to  them 
upon  his  banking  account.  On  the  22nd  of  April,  1839,  Cooke 
obtained  from  the  plaintiffs  a  further  advance  of  3071/.  12^.,  and 
gave  them  his  promissory  note  for  the  payment  of  that  amount, 
and  interest ;  he  also,  at  the  same  time,  deposited  with  the  plain- 
tiffs the  title-deeds  of  two  closes  of  land,  situated  in  the  manor 
of  Kingsthorpe,  and  the  title-deeds  of  certain  messuages  and  land 
in  the  parish  of  St.  Sepulchre ;  and  signed  and  delivered  to  the 
plaintiffs  the  following  memorandum  : — 

"  Be  it  remembered,  that,  on  the  22nd  of  April,  1839,  the  title- 
deeds  relating  to  four  messuages,  hereditaments,  and  premises, 
situate  in  the  Mounts,  in  the  town  of  Northampton,  late  the  pro- 
perty of  John  Wight ;  and  also  of  two  parcels  of  land,  situate 
Kingsthorpe,  late  the  property  of  John  Clarke,  Thomas  at 
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Richardson,  and  Elizabeth  *Johnson,  were  delivered  by  [Ml  7] 
me,  George  Cooke,  of  Northampton,  to  Messrs.  Charles 
Whitworth  &  Son,  bankers,  of  Northampton,  in  pledge,  to  secure 
to  the  said  Messrs.  Charies  Whit^worth  &  Son,  and  the  survivor 
of  them,  or  to  any  future  partner  or  partners  interested  in  that 
banking  establishment,  his  or  their  executors,  administrators, 
and  assigns,  the  repayment  of  the  sum  of  3071/.  12^.  this  day 
lent  and  advanced  by  the  said  Messrs.  Charles  Whitworth  &, 
Son  to  me  the  said  George  Cooke,  and  interest  after  the  rate  of 
5/.  per  cent,  per  annum ;  as  also  all  and  every  sum  and  sums 
of  money  which  they  the  said  banker?  or  co-partners,  or  any 
such  other  person  or  persons,  have  already  or  shall  hereafter  at 
any  time  lay  out,  pay,  or  advance  to  me  the  said  Geoi^e  Cooke, 
or  become  in  anywise  liable  for  or  on  my  account,  either  as  re- 
spects any  bill  or  bills  of  exchange,  drafts,  notes,  or  other  secu- 
rity or  engagements  whatsoever,  and  interest  for  the  same  sum 
and  sums  of  money  so  lent  and  advanced,  and  to  be  lent  and 
advanced  after  the  rate  of  51.  for  every  100/.,  by  the  year.  And 
I,  the  said  George  Cooke,  do  hereby  engage,  if  required,  to  execute 
any  legal  mortgage  or  other  security  of  the  said  premises  and 
land  to  the  said  Charles  Whitworth  &  Son,  free  of  all  expense. 

(Signed)  ^<  George  Cooke." 

On  the  16th  of  November,  1840,  two  actions  of  assumpsit  were 
commenced  against  Cooke,  one  by  Edward  Lewis  Mayor,  and 
the  other  by  the  defendant  George  Pell ;  and,  no  defence  being 
made,  interlocutory  judgment  was  signed  in  each  action.  On 
the  28th  of  November  Cooke  signed  two  several  cognovits, — one 
for  81.  15s.  lOd.  costs,  and  957/.  16^.  4c/.  debt,  in  the  action 
brought  by  Mayor — and  the  other  for  8/.  15s.  lOd.  costs,  and 
414/.  15^.  7d.  debt,  in  the  action  by  Pell ;  and  the  res- 
pective sums  were  thereby  made  payable  on  the  1st  *of  [Ml  8] 
December,  1840 :  the  sums  not  being  paid,  judgments 
for  Mayor  and  Pell  were  signed  in  the  several  actions  on  the 
2nd  of  December.  Upon  these  judgments  two  writs  of  elegit 
were  sued  out  by  Mayor  and  Pell  respectively,  one  of  which  was 
tested  on  the  19th  of  December,  and  the  other  on  the  21st  of 
December.    Warrants  to  execute  &e  two  writs  were  delivered 
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to  the  officers  of  the  sheriff  of  Northamptonshire  on  the  28ih  of 
December,  and,  in  pursuance  thereof,  inquisitions  were  had  of 
the  goods,  chattels,  lands,  and  tenements  of  Cooke.  On  the  30th 
of  December  the  sheriff's  officer  delivered  to  Mayor  legal  seiaiii 
of  the  closes  of  land  in  Kingsthorpe,  and  delivered  to  Pell  legal 
seisin  of  the  messuages  and  land  in  St  Sepulchre ;  and  the  ten- 
ants of  the  several  premises  thereupon  attorned  to  Mayor  and 
Pell  respectively. 

On  the  3rd  of  February,  1841,  separate  fiats  in  bankruptcy, 
of  that  date,  were  issued  against  Cooke  and  Mayor,  under  ^ich 
they  were  declared  bankrupts.  The  defendant  Philip  Augustus 
Gaugain  was  appointed  the  assignee  of  the  estate  and  effects  of 
Cooke;  and  the  defendant  Joseph  Mayor,  assignee  of  the  estate 
and  effects  of  Mayor. 

The  bill,  which  was  filed  on  the  17th  of  March,  1841,  charged 
that  the  hereditaments  and  premises  ccmiprised  in  the  said  title* 
deeds  (together  with  a  policy  of  insurance  which  the  plaintifis 
also  held  as  a  further  security)  were  wholly  inadequate  to  satisfy 
the  sums  due  to  them  by  virtue  of  such  equitable  hen.  The 
bill  prayed,  that  an  account  might  be  taken  of  what  was  due  to 
the  plaintiffs  in  respect  of  their  equitable  lien  upon  the  said 
deeds  and  writings,  and  that  they  might  be  declared  to  have 
an  equitable  mortgage  upon  the  hereditaments  and  premises, 
and  to  be  entitled  to  priority  over  the  said  elegits 
[*419]  *and  judgments  of  Mayor  and  Pell ;  that  the  herdita- 
ments  and  premises  included  in  the  plaintiffs'  said  equit* 
able  mortgage  (and  the  said  policy)  might  be  sold ;  and  out  of 
the  proceeds  of  such  sales,  the  said  debt  and  costs  of  the  plain- 
tiffs might  be  paid  ;  and,  if  the  same  should  be  insufficiejit,  that 
the  plaintiffs  might  be  admitted  to  prove  for  the  deficiency 
against  the  estate  of  Cooke,  in  the  bankruptcy.  The  bill  also 
prayed  the  appointment  of  a  receiver,  and  for  an  injunction. 

The  defendant  Pell,  by  his  answer,  denied  notice  of  the  plain- 
tiffs' alleged  equitable  lien,  at  the  time  that  the  legal  seisin  of 
the  premises  was  delivered  to  him  under  the  elegit ;  and  he  in- 
sisted, that  he  was  entitled,  as  a  purchaser  for  valuable  consider- 
ation, without  notice,  to  the  full  benefit  at  law  of  the  elegit. 
The  defendant  Joseph  Mayor  claimed  the  benefit  of  like  circum- 
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stances  as  to  the  other  property,  on  behalf  of  the  estate  of  Mayor 
the  bankrupt. 

'  The  result  of  two  motions  for  a  receiver— one  founded  upon 
the  original,  and  the  other  upon  the  amended  bill,  before  the 
Yice-Chancellor  of  England  and  the  Lord  Chancellor — ^has  been 
leported.(a)    The  cause  being  now  at  the  hearing, 

Mr.  RamUlf/  and  Mr.  WhUwortk^  for  the  plaintiffs,  submitted, 
that  they,  having,  by  the  advances  made  upon  the  security  of 
the  deposit  of  the  deeds,  acquired  an  equitable  interest  in  the 
land  comprised  therein,  were  entitled  to  the  aid  of  the  court  in 
protecting  their  equitable  right.  The  interference  of  the  court 
for  this  purpose  was  illustrated  by  a  long  series  of 
authorities,  in  •which  equity  had  given  effect  to  trusts,  [•480] 
in  all  their  forms,  not  only  against  the  trustee,  but 
against  all  persons  claiming  through  or  from  him.  A  judgment 
creditor  might,  by  the  common  law  or  under  recent  statutes,  take 
in  execution  all  which  belonged  beneficially  to  his  debtor ;  but 
he  could  not  take  that  of  which  his  debtor  was  merely  the  legal 
owner,  and  whereof  the  beneficial  interest  belonged  to  others. 
The  fact  that  the  defendants  had  acquired  possession  by  virtue 
of  the  degU  was  immaterial  to  the  question  in  equity.  It  was 
not  the  case  of  conflicting  parties,  both  of  whom  had  paid  their 
money,  ignorantly,  on  the  security  erf*  the  same  estate ;  it  was 
the  simple  case  of  a  general  creditor,  who,  after  relying  on  the 
personal  security  of  his  debtor,  came  to  enforce  his  demand 
against  the  property  of  that  debtor,  and  whose  remedy,  there- 
fore,  could  not  extend  beyond  that  which  was  actually  the  pro- 
perty of  the  debtor  at  the  time  when  the  right  of  the  creditor  was 
made  to  attach  upon  it:  Burgh  v.  jFVancw,(6)  Taylor  v. 
Wheeler ^{c)  OxwUh  v.  Plufnmer,{d)  Pinch  v.  Earl  of  Winch- 
elsea,{e)  Brace  v.  Duchess  of  Marlbaraugh^{f)  Sir  Sitneon 
Stewards  ease,{g')  Shannon  v.  Bradsireet,{h)  Maundrell  v. 

(a)  See  Whitworth  y.  Oaugain,  Cr.  &  Ph.  330»  337,  338. 
(6)  1  Eq.  Ca.  Ab.  390,  pL  1 ;  S.  C,  3  Swanst  536. 

(c)  H  Vera.  564.  {d)  Gilb.  Rep.  Eq.  13,  (e)  I  P.  Wma.  277. 

(/>  3  P.  Wmft  491.  ig)  3  Ves.  576  ;  S.  C,  2  Sch.  &  Lef.  381. 

(A)  1  Sch.  &  Lef.  59. 
YOL.  III.  47 
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MaundreUy{a)  Sharpe  v.  Roahde^{b)  Prior  v.  Pwiprazey{€i 
Casberd  v.  Attomeif'General,{d)  The  King  y,  Humphrey ^{ii^ 
Daedem.  Wigan  v.  Jane8i(f)  Lodge  v.  Lffsdeyjig)  Oilee  v. 

Qrwer^ih)  Skeeles  v.  Shearleyjlf)  NewUmda  ▼.  Paiifnr 
[*4211    *ei',(j )  *Langtm  v.  Hortmjik)  Cook  y.  Black,{l)  Blun- 

den  V.  Desartt{m)  Harris  v.  Booker. {n)  On  the  fonn  of 
the  decree  sought :  Metier  v.  TFb(Mb.(o) 

Mr.  Anderdouy  for  Gaugain,  the  assignee  of  Cooke. 

Mr.  Walker  and  Mr.  HaU,  for  Jos^h  Mayor,  the  assignee  of 
Mayor  the  bankrupt,  argued,  that  the  effect  of  the  statute  1  &>  2 
Yict.  110,  s.  13,  being  to  give  the  judgment-creditor  a  specific 
lien  or  charge  upon  the  land  in  equity,  the  execution  of  the  writ 
of  elegit,  founded  upon  the  judgment,  operated  as,  and  was  in 
effect,  a  conveyance  of  the  land  to  the  judgmentrcreditor  in  pur* 
suance  of  the  charge.  The  defendants  had  thereby  acquired 
the  legal  estate ;  and  the  equities  of  the  parties  were  equal. 
The  clause  in  the  subsequent  statute,  (2  dc;  3  Yict  c.  11,  s.  5,) 
providing  that  such  judgments  should  not  affect  purchasers  or 
mortgagees  without  notice,  did  not  in  this  case  affect  the  validity 
of  the  title  of  the  tenant  by  elegit,  as  against  the  equitable  mort* 
gagee ;  for  the  saving  of  the  rights  of  mortgagees  "  without  no- 
tice" necessarily  applied  to  a  case  in  which  notice  would  have 
been  possible,  but  hers  the  mortgagees  acquired  their  eqtiitable 
interest  long  before  the  judgments  were  entered  up,  and,  there- 
fore, before  they  could  possibly  be  known.  The  provisions 
which  restmin  the  operation  of  the  judgment  in  affecting  real 
estate,  until  the  judgment  is  registered,  (1  d^  2  Yict.  c.  110,  s.  19 ; 
3  dz;  4  Yict.  c.  82,)  were  equally  inapplicable ;  for  this  creditor  had 
Bot  rested  on  his  judgment  alone,  but,  by  proceeding  to  execution, 

« 

(a)  10  Vea.  24$.  {h)  3  Roie,  19S.  (e)  4  Pkioe,99. 

(iQ  Daniel,  238 ;  S.  C,  6  Price,  411. 

(«)  M'Cl.  &  Yon.  173.  (/)    10  B.  &  C.  459.  ig)  4  Sim.  70. 

(A)  9  Bing.  128.  (t)  3  My.  &  Cr.  112. 

O' )  4  My.  &  Cr.  408.  (k)  1  Hare,  549.  (I)  Id.  390. 

(m)  2  Dr.  &  War.  405.  (n)  4  Bing.  99.  (o)  1  Keen,  la 
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hadripened  the  eqnitable  interest  which  a  registered  judg- 
ment would  hare  oonlerred  into  a  legal  possessory  *tifle.  [*422] 
The  situation  of  an  equitable  mortgagee  by  deposit  of 
deeds  is  very  different  from  that  of  a  vendee  under  a  contract  for 
sale.  In  the  latter  case,  the  vendor  has  in  equity  altogether  parted 
with  the  lands ;  in  the  former,  he  retains  the  lands.  In  one 
case,  there  is  an  estate  both  at  law  and  in  equity  on  which  the 
judgment  may  attach ;  in  the  other,  there  is  no  estate  in  equity 
remaining  in  the  vendor  which  the  judgment  can  reach.  They 
cited  Plumb  v.  Fluitt,(a)  Metcalfe  v.  ArchbUhap  of  T<frkf{b) 
Rottesian  v.  Martenj{c)  QirHng  v.  Lowther.{d) 

Mr.  RuasM  and  Mr.  TerreU^  for  the  defendant  Pell. 

The  right  of  the  plaintiffs  must  be  tried  by  the  language  of 
the  memorandum ;  under  which  they  not  only  claim  to  hold  the 
deeds,  but  insist,  as  an  ulterior  consequence,  that  the  defendants 
must  yield  up  to  them  the  possession  of  the  land.  How  does 
that  consequence  follow  ?  Cooke  contracted  to  execute  to  the 
plaintiffs  a  legal  mortgage ;  they  did  not  call  for  that  mortgage ; 
they  went  on  from  day  to  day  dealing  with  Cooke,  and  varying 
the  amount  of  their  debt  In  the  meantime  the  defendants  be- 
come substantially  purchassrs ;  they,  having  no  notice  of  the 
plaintijSs*  contract  for  a  mortgage,  allow  Cooke  to  become  their 
debtor ;  they  bring  actions  for  their  debts  and  obtain  judgment 
On  what  pretence,*  in  this  state  of  things,  can  the  plaintiffs  claim 
a  better  equity  than  die  defendants  ?  Without  any  communica- 
li(xi  with  each  other, — without  notice  of  the  dealings  of  each 
o^r, — ^the  plaintiffs  and  defendants  have  both  acquired 
an  equitable  interest  in  the  lands  <^  *Cooke.  What  fol-  [*423J 
lows?  The  defendants,  by  due  course  of  law,  convert 
their  equitable  charge  into  a  legal  title.  They  do  this  adverse- 
ly to  the  plaintiflb,  by  the  exercise  of  the  power  which  the  law 
gives  them.  Equity  only  interposes,  as  between  trustee  and 
cestui  que  trust,  under  circumstances  in  which  that  relation  is 

(«)  2  AiMCr.439L  (6)  1  My.  &  Gr.  647. 

(tf)  1  Dr.  &  War.  171.  (4)  33  Via.  Ab.  p.  99,  (F ,)  pL  1. 
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expressly  coostituted  or  is  implied  from  circumstances.  In  this' 
case  there  is  neither  contract  nor  conduct  upon  whidi  that  re- 
lation can  be  founded  or  imputed.  The  parties  are  rival  credi- 
tors competing  for  the  satisfaction  of  the  debts  out  of  the  pro- 
perty of  their  debtor.  The  hostile  execution  of  a  writ  by  aoo 
party  may  give  him  that  lawful  advantage  which  is  the  result 
of  his  prudence  and  vigilance ;  but  it  cannot,  upon  any  legal  rea- 
soning, be  said  to  make  him  d  trustee  for  the  rival  claimant, 
who  has  been  content  to  rely  upon  an  inferior  security,  which 
gives  him  but  a  feeble  and  posterior  remedy.  They  cited  iVeole 
V.  Duke  of  Marlborough^{a)  Rogers  v.  lHtchery{b)  Henry  v. 
SmUhj{c)  Averall  v.  WadeJ^d)  Appleby  v.  Smith,{e)  Ex  parte 
Alexander,{f)  Forth  v.  Duke  of  Norfolk^{g)  and  Gary's  He- 
ports,  p.  11. 

The  counsel  for  the  tenants  by  elegit  all  dwelt,  moreover,  on* 
die  language  of  Lord  Cottenham,  in  his  judgment  upon  the  re- 
hearing of  the  first  motion  for  a  receiver  in  this  cau8e.(A)  The 
following  text-books  and  digests  were  also  referred  to  in  the 
course  of  the  argument :  Gilbert  on  Uses,  (Ed.  by  Sugden,)  pp. 
14,15,  16;  For.  Rom.  pp.  228, 230 ;  2  PonbL  Eq.  p.  257,  ed.  5; 
2  Sug.  Vend  &  Pur.  p.  382,  ed.  10 ;  Coote,  Mortgage,  pp.  67,  et 
aeq. ;  3  Bac.  Abr.  p.  402,  Tit  <<  Execution." 


[M24]  'Vice-chancellor  : — The  plaintiffs,  in  this  case,  are 
equitable  mortgagees  of  one  George  Cooke,  by  a  deposit 
of  title-deeds  of  freehold  estates,  accompanied  with  a  memoran- 
dum in  writing,  explaining  that  the  purpose  of  the  deposit  was 
to  secure  a  then  existing  debt  and  future  advances.  That  me- 
itiorandum  is  in  the  following  words.  [His  Honor  stated  the 
memorandunL(f)] 

To  explain  the  legal  effect  of  this  transaction  as  between  the 
plaintiffs  the  mortgagees,  and  Cooke  the  mortgagor,  I  shall  con- 
tent myself  with  quoting  the  words  of  the  Lord  Chancellor  of 


(a)  3  Myl.  9l  Cr.  407.  (6)  6  Taunt.  902.  (c)  9  Dr.  &  War.  381. 

{d)  LI.  Sl  Go.  Ump.  Sagden»  959.  (e)  3  Anstr.  865. 

(/)  9  Glyn.  &  lam.  975.  (g)  4  Madd.  509. 

(A)  Cr.  Sl  Ph.  336,  337.  (0  Ante,  p.  416. 
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lieland,  in  the  case  of  RoUeston  v.  Morton  :{a)  '^  If  a  man  has 
power  to  chajga  certain  lands,  and  agrees  to  chaise  them,  in 
equity  he  has  actually  charged  them ;  and  a  court  of  equity 
viU  execute  the  charge."  No  one,  I  apprehend,  could  seriously 
contend  that  the  memorandum  in  writing  above  set  forth  had 
not  the  effect  of  chaining  the  property  as  between  the  mortgagees 
and  the  mortgagor.  It  created  as  perfect  an  equitable  chaige  as 
intention  and  act  can  possibly  create. 

llie  defendants,  between  whom  and  the  plaintiffs  the  contest 
in  the  cause  exists,  are  judgment-creditors  of  Geoi^  Cooke, 
whose  judgments  were  entei^ed  up  after  the  mortgage  to  the 
plaintiffs,  and  who  have  since,  by  means  of  elegits,  obtained  ac- 
tual possession  of  the  lands  comprised  in  the  mortgage ;  and  the 
question  between  them  is,  which  of  the  two  is  in  equity  to  be 
preferred  to  the  other  l  In  considering  that  question  I  shall  here 
repeat  what  I  have  on  more  than  one  occasion  already  said  re* 
specting  Lord  Cottenham's  judgment  when  this  cause 
was  before  him  upon  motion,  namely,  that  I  am  'satisfied  [*426] 
he  did  not  intend,  by  what  he  said,  finally  to  decide  the 
point  now  before  me.  However  strong  the  leaning  of  his  mind 
may  have  been  in  favor  of  the  judgment-creditor,  he  not  only 
did  not  intend  to  decide  it,  but  intended  that  it  should  be  reserv- 
ed. And  I,  therefore,  consider  myself  not  only  at  liberty,  but 
bound  to  decide  the  cause  according  to  my  own  understanding 
of  the  law. 

Now,  if  the  question  be  not  decided  by  that  judgment,  I  have 
certainly  a  very  strong  ojMnion  upon  it.  The  more  I  consider 
the  case,  the  more  satisfied  I  feel  that  I  stated  the  general  princi- 
ple correctly  in  Langton  v.  HorUm  when  I  said  that  a  creditor 
might,  under  his  judgn^nt,  take  in  execution  all  that  belonged 
to  his  debtor,  and  nothi^  more.  He  stands  in  the  place  of  his 
debtor.  He  only  takes  the  property  of  his  debtor,  subject  to 
every  liability  under  which  the  debtor  himself  held  it.  First, 
lake  the  case  of  an  ordinary  trust.  It  could  not  for  a  moment 
be  contended  that  this  court  would  not  protect  the  interest  of  the 
cestui  que  trust  against  the  judgment-creditor  of  the  trusteew 

(a)  1  Dr.  4b  War.  195. 
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The  judgment  of  Lord  Cottenham  in  Newlands  7.  PajfMier{a) 
is  decisive  upon  that  point,  and  the  other  cases  cited  at  the  bar 
prove  the  same  thing.  Secondly,  take  the  case  of  a  purchaser 
for  value  before  convejrance.  Lodge  v.  Lysdey{b)  is  an  autho* 
rity,  if  authority  could  be  wanting,  to  show  that  the  equital>le 
interest  of  such  a  party  will  be  preferred  in  equity  to  the  claim 
of  the  judgment-creditor  of  the  vendor.  Again,  take  the  case 
of  an  equitable  charge  to  pay  debts,  or  legacies,  or  any  other 
equitable  interest,  except  that  of  an  equitable  mortgagee,  and  I 
apprehend  the  right  of  the  equitable  incumbrancer  to  be  pre- 
ferred to  the  judgment-creditor  of  the  debtor,  in  whom 
[*426]  the  legal  estate  in  the  ^property  charged  might  be,  will 
be,  as  indeed  it  properly  was,  admitted.  And  if  such 
equitable  interests  are  thus  protected,  upon  what  principle  is  the 
equitable  mortgagee  to  be  excluded  from  the  like  protection  ? 
Unless  I  misunderstand  the  report  of  the  case  of  Williams  v. 
Cradoeky{c)  the  counsel,  as  well  as  the  court,  were  of  opinion, 
that  an  interest  by  way  of  equitable  mortgage  was  entitled  in 
this  court  to  the  same  protection  against  judgments  as  other 
equitable  claimants. 

In  the  argument  of  this  case  both  parties  referred  to,  and  drew 
conclusions  from,  the  proposition,  that  in  a  court  of  equity  a  pur- 
chaser for  value,  who  obtains  a  conveyance  of  the  legal  interest 
without  notice  of  an  equity  affecting  the  specific  subject  of  his 
purchase,  will,  in  equity,  as  at  law,  have  a  better  title  to  that 
subject  than  the  mere  equitable  claimant.  The  proposition  thus 
admitted,  and  necessarily  admitted,  by  both  parties,  is  pregnant 
with  consequences  which  go  a  great  way  towards  deciding  the 
question  now  before  me.  If  the  tenant  by  elegit  is  (as  was  ar- 
gued) to  be  considered  as  a  purchaser  j^r  value  without  notice 
under  a  conveyance,  all  trusts,  and  all  equitable  interests  of 
every  description,  must  be  subject  to  the  judgments  against  the 
trustee.  'For  a  purchaser  for  value,  without  notice  from  a  fradu- 
lent  trustee,  having  got  the  legal  estate,  will  unquestionably  be 
preferred  in  equity  to  the  cestui  que  trust;  and  it  appears  to 
me  to  be  impossible,  except  by  a  merely  arbitrary  decision,  to 

(a)  4  MyL  db  Cr.  408.  (6;  4 Sim.  7a  <c)  4  Sim.  316. 
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distinguidi  the  case  of  an  ordinary  trasi  or  other  equitable  inte- 
rest from  the  present,  in  considering  merely  the  effect  of  a  judg* 
ment  upon  it,  unless  it  can  be  shown  that  the  interest  of  the 
equitable  mortgagee  is,  for  the  present  purpose,  distin* 
guishable  from  that  of  an  ordinary  'cestui  que  trust  [*4SfT] 
Again  it  follows,  ccmversely,  that,  if  the  equitable  into* 
rest  of  an  ordinary  cestui  que  trust,  or  any  other  equitable  inte« 
rest,  is  not  subject  to  judgments  against  the  trustee,  though  exe- 
cuted, then  those  judgments  though  executed,  are  not  analogous 
to  purchases  for  value.  In  other  words,  the  judgment-creditor 
of  a  trustee  is  not  a  purchaser  for  value  in  the  contemplation  of 
a  court  of  equity.  The  proposition,  that  a  judgment-creditor  is 
a  purchaser  for  value,  would  prove  too  much  for  the  defendants' 
purpose.    It  would  affect  all  equitable  interests  alike. 

But  it  was  said  that  the  interest  of  an  equitable  mortgagee 
was  distinguishable  from  that  of  an  ordinary  cestui  que  trusty 
and  other  equitable  interests,  (charges,  for  example,  to  pay  debts 
and  legacies  paramount  the  title  of  the  debtor,)  which  it  was 
admitted  would  be  preferred  in  equity, — ^that  the  interest  of  the 
equitable  mortgagee,  was  imperfect, — ^that  of  the  cestui  que  trust 
perfect  In  what  respect  is  the  interest  of  the  equitable  mort- 
gagee imperfect  ?  As  between  the  mortgagor  and  mortgagee  it 
is  absolute  and  complete.  In  what  respect  is  it  imperfect  as  be- 
tween the  mortgagee  and  those  who  claim  imder  the  mortgagee, 
as  his  creditors  by  judgment  ?  The  interest  of  the  equitable 
mortgagee  is  liable  to  be  defeated  by  a  fraudulent  dealing  with 
the  legal  estate,  and  in  that  respect,  no  doubt,  it  is  imperfect 
But  that  is  an  infirmity  to  which  all  equitable  interests  are  sub- 
ject ;  and  if  other  equitable  interests  are  to  be  protected  against 
judgments  obtained  against  the  trustee,  or  other  party  in  whom 
the  legal  estate  may  be,  why  is  the  interest  of  the  equitable 
mortgagee  to  be  unprotected  ?  The  debt  was  no  more  contract- 
ed upon  the  view  of  the  land  (if  that  were  material,  which  I 
think  it  is  not)  in  the  one  case  than  in  the  other. 

•The  most  plausible  way  of  stating  the  case  in  favor    [•428J 
of  the  judgment-creditor  is  by  supposing  his  right  to  be 
founded  in  contract,  and  not  to  be  the  result  of  a  proceeding  in 
imntum  ;  and  this,  no  doubt,  may  be  the  truth  of  the  case,  when 
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the  judgment  is  voluntarily  confessed  ;  and  I  paid  the  greatest 
attention  to  the  arguments  of  counsel  upon  that  point  But,  ad- 
mitting that  view  to  be  conect,  how  does  it  alter  the  case  ?  The 
question  remains, — what  was  the  contract )  It  was  a  general 
contract  for  a  judgment,  and  the  fruits  of  a  judgment ;  and  the 
original  question,  therefore, — what  right  does  a  judgment  confer  1 
•^-remains  wholly  untouched  by  the  concession.  If  a  party  con- 
tracts specifically  for  a  given  property,  pays  the  puichase-mo^ 
ney,  and  obtains  the  legal  title,  without  notice  up  to  the  time  of 
obtaining  the  conveyance,  as  well  as  of  pa3ring  his  money,  that 
may  give  him  a  right  to  be  preferred  to  an  equitable  claim  which 
is  prior  in  point  of  time.  But  there  is  no  principle  upon  which 
a  court  of  justice  can  be  required  to  imply  that  a  general  contract 
to  give  a  judgment  is  a  contract  to  give  that  which  does  not  be- 
long to  the  debtor.  If  the  trustee  were  to  confess  a  judgment, 
am  I  to  imply  that  it  amounts  to  a  specific  contract  to  give  the 
.creditor  an  interest  in  that  which  belongs  to  the  cestui  que  trust  7 
That  appears  to  me  to  be  the  true  distinction.  In  one  case  the 
party  contracts  for  a  specific  thing, — ^in  the  other  he  merely  takes 
fi  judgment,  that  gives  him  nothing  more  than  a  right  to  that 
which  belongs  to  his  debtor. 

The  above  propositions,  which,  separately  taken,  I  believe  to 
be  unimpeachable,  will  be  found  to  meet  every  argument  that 
was  addressed  to  me  in  support  of  the  defendants'  case,  indepen* 
dently  of  the  late  statutes. 

I  am  clear  that  the  late  statutes  make  no  difference  in 
[*429]  the  case.  So  far  as  the  judgment^creditor  claims  to  be  *a 
mortgagee,  in  writing,  under  the  statute,  he  is  posterior, 
in  point  of  time,  to  the  plaintiffs.  But  it  was  said  that  the  equity 
of  the  judgment-creditor  was  equal  to  that  of  the  equitable  mort- 
gagee, and  that  he  has,  by  the  force  of  the  elegit  executed,  an 
estate  at  law  in  addition  to  his  equitable  interest,  and  therefore 
is  to  be  preferred.  I  need  not,  after  what  I  have  already  said, 
proceed  to  expose  the  fallacy  of  this  argument :  it  takes  for  grant- 
ed the  whole  question  in  dispute.  That  the  tenant  by  elegit  has 
an  estate  in  that  which  he  may  lawfully  take,  (that  which  be- 
longs to  his  debtor,)  I  do  not  deny ;  but  to  say,  that,  by  force  of 
the  elegit,  he  acquires  a  rightful  interest,  in  this  court,  ia  that 
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which  in  equity  does  not  belong  to  his  debtor,  is  taking  the 
whole  matter  in  contest  fot  granted ;  the  whole  question  being, 
what  he  may  take* 

I  can  only  repeat,  that  it  appears  to  me  impossible,  except 
upon  the  most  arbitrary  distinction,  to  say  that  the  interests  of 
an  equitable  mortgagee  are  not  tp  be  protected,  and  yet  that  pro- 
tection is  to  be  afforded  to  the  interests  of  an  ordinary  cestui  que 
trust  and  other  equitable  interests.  I  do  not  go  into  the  reason- 
ing  of  the  cases  which  have  been  cited ;  all  of  them,  however, 
appear  to  me  to  support  the  view  I  have  taken*  If  my  judgment 
cannot  be  supported  upon  propositions  which  are  indisputable  in 
themselves, — ^whether  properly  applicable  to  the  case,  or  not, — 
no  explanation  I  can  give  of  the  xBases  will  at  all  strengthen  the 
^foundation  of  that  judgment  I  must  hold  that  the  plaintifb 
have  a  right  to  the  pa3rment  of  their  debt  out  of  the  estate  com- 
prised in  the  deed.  If  there  is  any  difficulty  in  the  details  of  the 
decree,  the  case  may  be  mentioned  again. 


•SowERBY  V.  Clayton.  [*430] 

1844:  38tli  and  39th  February. 

la  a  suit  for  adminiatration,  institnted  by  the  administrator,  who  was  also  the  first 
tenant  for  life  of  tlie  estate  under  the  will,  orders  were  made  for  the  sale  of  Bank 
Stock  and  East  India  Stock,  and  for  the  realization  of  other  funds  and  securities, 
and  the  investmeat  of  the  proceeds  in  Consols,  but  such  orders  were  not  prosecuted : 
— Held,  in  a  suit  by  the  next  tenant  for  life,  that  the  estate  of  the  administrator 
(plaintiff  in  the  first  suit^  was  liable  for  the  loss  or  damage  occasioned  to  the  estate 
of  the  original  testator,  by  the  neglect  or  omission  to  carry  into  e£^t  the  directions 
of  the  said  orderB.[  1  ] 

Direction  by  will  to  lay  oat  personal  estate,  consisting  of  Bank  and  East  India  Stock, 
and  monies  standing  on  other  ftmds  and  secnrities,  in  the  porehase  of  land,  to.  be 
settled  to  certain  uses ; — ^whether  the  stock  and  fiinds,  not  being  Consols,  might  to 
be  sold  and  iuTested  in  Consols  during  the  interyal  which  elapsed  before  the  purchase 
of  lands  was  found — qutBre  ? 

John  Sowerby,  by  his  will,  dated  in  1822,  devised  his  real 

[1]  SeeiV.  A,  Firt  Inmiranee  Company  y,  Mawatt,  2  Sandf.  Ch.  Rep.  113. 
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estate  to  trustees,  upon  trust  to  settle  the  same  to  the  use  of  his 
eldest  son,  William,  for  life,  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  William  successively  in  tail  male,  remain- 
der to  his  second  son,  Thomas,  for  life,  remainder  to  the  use  of 
the  first  and  other  sons  of  Thomas  in  tail  male,  remainder  to  his 
third  son,  George,  for  Ufe,  remainder  to  the  use  of  the  first  and 
other  sons  of  Greorge  in  tail  male,  with  remainders  to  his  other 
children  therein  named,  remainder  to  his  own  right  heirs  ;  and 
the  testator  directed  his  executors  and  trustees  to  lay  out  the 
residue  of  his  personal  estate  in  the  purchase  of  land,  and  to  set- 
tle the  same  to  the  like  uses  to  which  he  had  directed  his  real 
estate  to  be  settled.  The  testator  died  in  1823,  leaving  four  sons 
and  five  daughters.  The  executors  and  trustees  named  in  the 
will  all  disclaimed  the  trusts  and  renounced  probate,  and  letters 
of  administration  with  the  will  annexed  were  granted  to  William 
Sowerby,  the  eldest  son. 

In  1823  WilUam  SowQrby,  the  administrator,  filed  his  bill 
against  the  other  children  of  the  testator,  and  the  parties  bene- 
ficially interested  in  the  estate,  among  whom  was  the  sou  of 
one  of  the  daughters  of  the  testator,  who  was  then  the  first  tenant 
in  tail  in  esse  under  the  limitations  in  the  devise,  for  the  admin- 
istration of  the  estate  and  execution  of  the  trusts  of  the  will 
under  the  direction  of  the  court  The  decree  in  July, 
[M31]  1823,  directed  *the  usual  accounts  to  be  taken  of  the  real 
and  personal  estate,  and  gave  the  plaintiff,  William  Sow- 
erby. liberty  to  transfer  to  the  Accouutant-General,  in  trust  in 
the  cause,  23,000/.  Bank  Stock,  200,000/.  Consols,  100,000/.  Re- 
duced 3/.  per  cents.,  42,000/.  New  4/.  per  cents.,  10,000/.  Bank  4/. 
per  cents.,  and  4000/.  East  India  Stock.  The  said  stock  was 
accordingly  transferred  into  court  in  pursuance  of  the  order. 
The  Master  made  his  report  in  March,  1824,  and  thereby  foimd, 
among  other  things,  that  the  testator's  outstanding  personal  estate 
consisted  of  7200/.  West  India  Dock  Bonds,  8000/.  London  Dock 
Bonds,  1000/.  Commercial  Road  Bonds,  a  lease  of  tithes  in  Cum- 
berland, and  certain  other  bond  and  simple  contract  debts,  all  of 
which  particulars  he  set  forth  in  a  fourth  schedule  to  his  said 
report.  By  an  order,  on  further  directions,  dated  the  I5th  of  July, 
1824,  the  Reduced  3/.  per  cent.  Annuities,  the  several  sums  of 
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4/.  per  cent.  Stock,  and  the  Bank  Stock  and  East  India  Stock, 
standing  in  court  to  the  credit  of  the  cause,  were  ordered  to  be 
sold,  and  the  proceeds  thereof  invested  in  3/.  per  cent.  Consols ; 
and  the  dividends  to  accrue  on  such  Consols  when  so  purchased, 
and  also  on  such  sums  of  stock  until  the  sale  thereof,  were  or- 
dered to  be  paid  to  the  plaintiff  William  Sowerby  for  his  life,  or 
until  further  order ;  and  by  the  same  order  the  Master  was  direct- 
ed to  consider  of  a  purchase  wherein  to  invest  the  residue  of  the 
said  personal  estate ;  and  the  plaintiff  was  ordered  to  deposit  in 
.  the  Master's  Office  the  securities  for  the  debts  due  to  the  estate 
of  the  testator  still  outstanding,  and  the  Master  was  to  consider 
of  the  propriety  of  calling  in  the  same. 

By  an  order  dated  in  November,  1825,  it  was  ordered,  that  such 
part  of  the  half-yearly  dividends  on  the  bank  stock  as 
should  be  recovered  from  time  to  time  by  the  general  [*432] 
order  of  the  court  relative  to  bank  stock(a)  'should  be 
laid  out  in  the  purchase  of  3/.  per  cent  consols,  and  that  the 
interest  thereon  when  so  purchased  should  be  from  time  to  time 
paid  to  the  plaintiff,  William  Sowerby,  until  further  order.  By 
another  order,  dated  the  30th  of  April,  1827,  the  plaintiff,  Wil- 
liam Sowerby,  was  directed  to  get  in  and  convert  into  3/.  per 
cent  consols  the  outstanding  personal  estate  set  forth  in  the  said 
fourth  schedule  to  the  master's  report  of  March,  1824. 

The  plaintifii  William  Sowerby,  in  compliance  with  the  order 
of  July,  1824,  deposited  the  said  securities  in  the  Master's  Office, 
but  he  did  not  prosecute  that  part  of  the  order  of  July,  1824, 
whereby  the  said  reduced  and  4Z.  per  cent  stocks,  and  the  said 
Bank  and  East  India  Stock,  were  ordered  to  be  sold,  and  the  pro- 
ceeds invested  in  consols ;  and  it  did  not  appear  that  anjrthing 
had  been  done  with  reference  to  the  outstanding  personal  estate, 
which,  by  the  order  of  the  30th  of  April,  1827,  was  directed  to 
be  got  in  and  invested  in  like  manner.  The  plaintiff  William 
Sowerby,  continued,  until  his  death,  to  receive  the  dividends 
upon  the  several  kinds  of  stock,  and  the  interest  of  the  outstand- 
ing personal  estate.  Only  a  small  part  of  the  fund  had  been 
laid  out  in  the  purchase  of  real  estate. 

(a)  S«e  Paris  y  ParU,  10  Ve&  185 ;  Clayton  ▼.  Gresham,  10  Vee.  288 ;  Barclay 
▼.  Wainewright,  14  Vee.  66. 
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William  Sowerby,  the  plaintiff  in  the  said  suit,  died  without 
issue,  in  August,  1838,  and  Thomas  Sowerby  thereupon  became 
tenant  for  life  under  the  will.  Thomas  Sowerby,  in  1839,  filed 
his  bill  against  the  executors  of  William  Sowerby,  (George,  the 
next  tenant  for  life,  and  Greorge  Sowerby  the  youngo*, 
[M33]  then  the  first  tenant  in  *tail,  being  also  defendants,)  al- 
leging, among  other  things,  that,  from  negligence,  or 
with  the  view  of  deriving  a  larger  income  from  the  testator's 
estate,  the  said  William  Sowerby  had  omitted  to  realize  the  se- 
yeral  stocks  and  securities  (other  than  Consols,)  and  invest  the . 
same  in  consols ;  that,  if  several  of  the  said  stocks  had  been 
sold,  realized,  and  converted,  in  conformity  with  the  said  orders, 
at  or  shortly  after  the  time  when  such  orders  were  respectively 
made,  they  would  have  produced  much  larger  sums  of  money, 
and  would  have  purchased  a  much  larger  sum  of  consols  than 
could  be  now  purchased,  the  price  of  such  stocks  having  greatly 
faUen,  and  the  value  of  such  securities  having  become  greatly 
depreciated  since  the  said  orders,  and  the  price  of  consols  hav- 
ing greatly  risen  in  the  same  interval ;  that,  by  not  prosecuting 
the  said  decretal  orders  respectively,  the  said  William  Sowerby 
had  occasioned  a  considerable  loss  to  the  said  testator's  estate, 
and  to  the  plaintiff  and  the  other  parties  beneficially  interested 
therein ;  that  certain  parts  of  the  said  outstanding  personal  es- 
tate had  become  irrecoverable,  owing  to  the  said  negligence  or 
laches  of  the  said  William  Sowerby ;  that  the  said  lease  of  tithes 
was  a  lease  for  twenty-one  years,  renewable  by  custom  every 
seven  years,  on  payment  of  a  fine  to  be  fixed  form  time  to  time 
by  agreement  between  the  lessor  and  the  tenant,  and  that  after 
oi^e  renewal  William  Sowerby  had  allowed  the  said  lease  to 
expire. 

The  bill  prayed  a  declaration  that  the  estate  of  William  Sow.: 
erby  was  liable  to  make  compensation  for,  or  otherwise  to  make 
good,  to  the  said  estate  of  John  Sowerby  the  loss  and  damage 
sustained  by  reason  of  the  said  several  breaches  of  trust,  and 
acts  of  laches,  and  conduct  of  the  said  William  Sowerby ;  and 
that  an  account  might  be  taken  of  all  such  loss  and  damage, 
and  also  of  the  sums  of  money  received  by  William 
[*434]    Sowerby  *from  the  interest  and  income  of  the  said 
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estate,  and  improperly  retained  and  applied  by  him  to  his 
own  use;  and  that  the  defendants,  his  executors,  might  be 
decreed,  out  of  the  assets  come  to  their  hands,  to  make  good  the 
same. 


Mr.  RomUly  and  Mr.  Mylne,  for  the  plaintiff,  cited  Howe  v. 
Lord  Dartfnouih,{a)  Pickering  v,  Picfccrtng,(6)  Dimes  v. 
Scattj{c)  Caldecote  v.  Caldecott,{d)  and  Hockley  v.  Baniock,{e) 
as  to  the  relative  rights  of  the  tenant  for  life  and  the  remainder- 
man, and  the  duties  of  the  former  as  administrator  in  this  case ; 
and  they  referred  to  Rowley  v.  Adams,[f)  on  the  obligation  which 
was  cast  upon  William  Sowerby,  as  the  plaintiff  in  the  first 
cause,  to  carry  into  effect  the  orders  which  had  been  made 
therein. 

Mr.  Kenyan  Parker  and  Mr.  /S%ee,  for  defendants  in  the  same 
interest. 

Mr.  Koe  and  Mr.  Paton,  for  the  defendants  the  executors  of 
William  Sowerby,  argued,  that  the  administrator  was  justified 
in  retaining  the  property  in  its  actual  state  of  investment  during 
the  interval  between  the  death  of  the  testator  and  the  investment 
in  land.  The  direction  to  purchase  land,  and  the  absence  of  any 
direction  for  an  interim  investment  in  stock,  distinguished  it  from 
the  ordinary  case.  WycUt  v.  WalliSi{ff)  Caldecott  v.  Caldecott.[h) 
It  was  open  to  any  party  to  the  cause  to  have  applied 
for  an  investment  The  'orders  were  inconsistent  with  [*435] 
each  other ;  and  that  of  November,  1825,  must  be  con- 
sidered to  have  rescinded  the  part  of  the  preceding  order  of  July, 
1824,  which  related  to  the  bank  stock.  Upon  no  principle  could 
the  estate  of  William  Sowerby  be  liable  to  refund  the  alleged 
excess  of  interest,  and  also  to  be  answerable  for  the  sums  of 
Consols  which  might  have  been  purchased  with  the  principal, 


(a)  7  Vee.  137.  (h)  4  Myl.  &  Cr.  289.  (c)  4  Rum.  195. 

((0  I  Y.  &  C.  C.  C.  312,  737.  («)  1  Ru«.  141. 

(/)  4  Myl.  &  C.  534.     {g)  V.  C.  of  England,  ^oy.  20th,  1843. 
{k)  1 Y.  &  C.  C.  C.  313. 
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if  it  had  been  invested  in  Consols  before  such  larger  interest  be- 
came payable. 

• 

The  Vice-chancellor  said,  that  in  deciding  the  case  he 
should  proceed  entirely  upon  the  orders  which  had  been  made 
in  the  administration  suit  It  was  the  duty  of  the  plaintiff  in 
that  suit  to  have  prosecuted  the  orders  which  he  had  obtained ; 
and  it  was  not  the  less  his  duty  because  the  defendants  in  the 
cause  might  have  taken  steps  in  the  cause  to  compel  him  to  do 
so :  a  contrary  doctrine  would  afford  a  dangerous  facility  for 
fraud  and  collusion  in  suits  by  executors,  in  which  orders  might 
be  obtained  and  allowed  to  remain  inoperative.  Without  ex- 
pressing any  opinion  as  to  what  was  originally  the  right  or  duty 
of  the  administrator  and  tenant  for  life  with  reference  to  the  con- 
evrsion  of  the  estate,  his  Honor  said  he  founded  his  judgment 
entirely  upon  the  orders  of  the  court  as  they  stood. 


This  court  doth  declare,  that  the  estate  of  WUliam  Sowerby  is  liable  and  ought  to 
make  good  to  the  estate  of  John  Sowerby  the  Ion  which  may  have  been  soataiDed  by 
the  last-mentioned  estate  by  reason  of  the  stocks  in  the  pleadings  mentioned  not  hav- 
ing been  sold  and  converted,  and  the  outstanding  personal  estate  got  in,  pursuant  to 
the  orders  of  the  15th  day  of  July,  1824,  and  the  30th  day  of  April,  1827,  made  in  the 
cause  of  Sowerby  ▼.  Sowerby,  in  &o.  And  this  court  doth  order  and  decree,  that  it  be  re- 
ferred to  the  Master  &c.  to  whom  the  cause  of  Sowerby  v.  Sowerby  stands  re- 
[*436]  ferred,  to  inquire  *and  state  to  the  court  what  was  the  price  or  value,  both  in  mo- 
ney and  in  3/.  percent  Consolidated  Bank  Annuities,  of  the  several  amoants  of 
the  stocks  and  funds  by  the  said  decretal  order  dated  the  15th  day  of  July,  1824,  made 
in  &c.,  directed  to  be  sold,  on  the  said  15th  day  of  July,  1824,  and  also  on  the  1st  day 
of  August,  1638,  the  day  of  the  death  of  the  said  William  Sowerby,  respectively; 
and  what  is  the  present  price  or  value,  both  in  money  and  in  32.  per  Gent  Consoli- 
dated Bank  Annuities,  of  the  same  amounts  of  the  said  several  stocks  and  funds  re- 
spectively. And  the  said  Master  is  to  inquire,  dtc,  what  was  the  price  or  value  in 
money  of  the  several  securities  and  particulars  of  property  in  the  fourth  schedule  to 
the  Master's  report  of  the  13th  day  of  March,  1824,  and  also  in  the  Master's  report 
of  the  S7th  day  of  March,  1827,  made  in  the  said  cause  of  Sowerby  ▼.  Sowerby, 
mentioned,  (other  than  and  except  the  several  debts  due  from  dtc.,  and  the  lease  of 
the  tithes  bearing  date  &c.,)  on  the  30th  day  of  April,  1827,  and  also  on  the  said  9th 
day  of  August,  1838,  respectively,  and  what  is  the  present  price  or  value,  in  money 
and  in  31.  per  cent.  Consolidated  Bank  Annuities,  of  the  said  several  securities,  and 
other  particulare  of  property,  with,  such  exceptions  as  aforesaid,  respectively.  And 
the  said  Master  is  to  inquire  ^.,  what  was  the  market  price  of  32.  per  cent  Consoli- 
dated Bank  Annuities  at  each  of  the  aforesaid  several  times  respectively.  And  the 
■aid  Master  is  to  inquire  and  state  to  the  court,  what  amount  of  32.  per  cent  Consoli- 
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datad  Bank  AnnoitiM  the  proceedi  of  the  said  seTend  fonda  and  atocks  in  and  by  the 
■aid  decretal  order  of  the  15th  day  of  July,  1824,  mentioned  and  directed  to  be  sold, 
would  have  purchased,  in  case  the  said  William  Sowerby  had  duly  prosecuted  that 
part  of  the  said  decretal  order  whereby  it  was  directed  that  the  said  stocks  and  funda 
•hoold  be  severally  sold  es  therein  mentioned,  and  that  the  money  to  arise  by  such 
■everal  salea  should  be  laid  oat  in  the  porchase  of  3Z.  per  cent.  Consolidated  Bank 
Annuities ;  and  also  what  amount  of  31.  per  cent  Conaolidated  Bank  Annuities  the 
proceeds  of  the  said  several  securities  and  other  particulars  of  property  mentioned  in 
the  said  reports  (with  such  exceptions  as  aforesaid)  would  have  purchased,  in  caae  the 
said  William  Sowerby  had  duly  prosecuted  the  order  bearing  date  the  30th  day  of 
April,  1827,  whereby  it  waa,  among  other  things,  ordered,  that  the  said  William  Sow- 
erby do  call  in  the  ontatanding  personal  estate  of  John  Sowerby,  mentioned  &o.,  ex- 
cept Slc.  ;  and  whereby  it  was  ordered,  that  the  said  William  Sowerby  should  be  at 
liberty  to  take  such  proceedings  at  law  or  in  equity  as  might  bo  necessary  to  enforce 
the  payment  thereof,  or  of  any  part  thereof.  And  in  making  the  said  several  inquiries 
the  said  Master  is  to  fix  or  specify  the  particular  time  or  times  at  which,  in  hia  opinion, 
having  regard  to  the  value  and  amount  of  the  several  stocks,  funds,  and  securities,  and 
other  particulars  of  property  respectively  directed  to  be  converted  into  money  and 
invested,  *the  said  con  versions  and  investments  ought  to  have  been  made  and  [*437] 
completed  respectively,  in  case  the  said  several  orders  had  been  prusecnted  with 
reasonable  and  proper  diligence,  with  the  grounds  and  reasons  for  such  opinion.  [Inqui- 
ry as-  to  a  particnlar  bond  debt]  And  the  said  Master  is  also  to  inquire  &c ,  what  waa  the 
nature  and  paiticnlaiB  of  the  lease  of  tithea  in  &c.,  and  what  waa  or  would  have  been 
the  fair  value  thereof  in  case  the  same  had  been  sold  and  realized  at  the  date  of  the 
said  order  of  the  30th  day  of  April,  1827,  and  what  was  the  average  annual  value 
thereof,  and  whether  the  said  lease  is  still  subsisting,  and,  if  not,  when  and  why,  and 
under  what  circnmstancea,  the  same  haa  determined,  and  whether  the  estate  of  the 
aaid  teatator,  John  Soweiby,  haa  anatained  any  and  what  amount  of  loaa  by  reason  of 
the  aaid  leaae  not  having  been  renewed,  and  what  was  the  amount  of  the  annual  or 
other  income  or  profits  which  fhe  aaid  William  Sowerby  derived  from  the  aaid  leaae 
during  his  life.  And  it  is  ordered,  that  it  be  referred  to  the  Master  to  inquire,  dbc., 
whether  any  and  what  sums  have  from  time  to  time,  and  when,  since  the  said  order 
of  the  15th  day  of  July,  1834,  waa  made,  accraed  aabonuaes  on  the  23,000^  Bank 
stock,  in  die.  And  the  aaid  Maater  is  to  inquire,  he ,  what  are  the  reepecthre  amounta 
of  3Z.  per  cent  Consolidated  Bank  Annuitiea  standing  in  the  name  of  the  Accountant- 
General  of  this  court,  in  trust  in  the  said  cause  of  Sowerby  v.  Sowerby,  which  have 
from  time  to  time  been  purchaijed  by  such  laat-mentioned  sums,  and  the  dates  of 
auch  purchaaea  respectively.  And  in  making  the  said  inquiries  the  said  Maater  is  to 
be  at  liberty  to  adopt  and  nae  auch  parte  of  the  proceedings  in  the  said  cause  of  SoW' 
erby  v.  Sowerby,  and  also  of  the  evidence  which  was  laid  before  him  under  the  order 
made  &c.,  as  he  shall  think  fit.  And  the  said  plaintiff,  Thomas  Sowerby,  submitting 
to  forego  and  account  for  any  excess  of  income  which  he  may  have  received  under 
and  by  virtue  of  the  said  order  of  the  18th  day  of  January,  1839,  until  the  said  order 
waa  reacinded  by  the  aforeaaid  order  of  the  4th  day  of  June,  1839,  it  ia  ordered,  that 
the  aaid  Maater  do  inqoiie  and  atate  to  the  court,  what,  if  anything,  vraa  the  amount 
of  auch  exceaa.    Usual  directiona. 
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[*438]  *Gask£Ll  v.  Holmes. 

1844 :  March  27  and  38 ;  April  3. 

The  testator  devised  and  bequeathed  his  real  and  penonal  estate  (mbjeet  to  eertsht 
trusts  for  the  benefit  of  his  wife)  to  his  son  absolutely ;  but  if  his  son  should  dio 
under  the  age  of  twenty -one  without  issue  the  testator  gave  the  same  to  his  wife 
during  her  widowhood,  wiih  remainder  (subject  to  certain  legacies)  as  she  should  by 
will  appoint ;  and  in  default  of  appointment,  or  in  case  she  should  marry  again  af- 
ter the  testator's  decease,  he  directed,  that,  from  and  after  the  second  marriage  or 
decease  of  his  wife,  which  should*  first  happen,  a  moiety  of  the  trust  estate,  or  so 
much  thereof  as  the  appointment  should  not  extend  to,  should  be  held  in  trust  for 
*  all  and  every  the  daughter  and  daughten  who  tJundd  he  then  living  of  his  sister 
Mary  Miles,  and  the  ieeue  then  living  of  tuch  of  them  aa  ehould  be  then  dead, 
equally  amongst  them  per  stirpes. 

Tlie  testatoi^s  son  died  under  twenty-onoi  without  issue,  in  the  testatoi's  lifetime ;  and 
the  testator's  wife  also  died  in  his  lifetime:— ITeM,  that  the  time  of  the  testator's 
death  was  the  period  at  which  the  persons  entitled  to  take  under  the  said  residuary 
bequest  were  to  be  ascertained  ;  that,  notwithstanding  a  daughter  of  Mary  Miles 
was  dead  at  the  date  of  the  will,  the  children  of  such  daughter,  having  survived  tho 
testator,  were  entitled,  per  stirpes,  to  a  share  of  the  said  moiety  of  the  leaidBaiy 
estate ;  that  the  children  of  a  daughter  of  Mary  Miles  sneh  daughter  being  living 
at  the  death  of  the  testator's  wife,  but  having  died  in  the  lifetime  of  the  testator — 
were  also  entitled  per  stirpes  to  an  equal  share  of  the  said  moiety  of  such  residu- 
ary estate :  and  that  the  share  of  the  child  of  a  daughter  would  not  lapse  by  tho 
death  of  such  child  in  the  lifetime  of  (he  testator,  but  the  entire  share  of  the  dass 
would  be  ^visible  amongst  the  children  belonging  to  such  dass  who  surrhrad  the 
te8Utor.[l] 

As  to  the  rule  of  the  court  in  requiring  the  accounts  of  the  estate  to  be  take  befoie 
deciding  on  the  constmotion  of  a  wUl. 

Joseph  Johnson,  by  his  will,  dated  in  1823,  bequeathed  va- 
rious legacies,  and  directed  his  trustees  to  permit  his  wife  to  use 
his  plate  and  furniture  until  her  decease  or  second  marriage ; 
and  he  bequeathed  his  personal  estate  to  trustees,  upon  trust  to 
convert  into  money  and  invest  the  same ;  and  he  devised  and 
bequeathed  unto  the  same  trustees  all  his  real  estate  and  chat- 
tels real.  And  the  testator  directed  that  his  said  trustees  should 
stand  seised  and  possessed  of  the  said  real  and  personal  estate, 
upon  trust  to  pay  one  moiety  of  the  rents,  interest,  and  yearly 

[l]  See  Gray  v.  Oarharman,  3  Hare,  368,  and  note  to  that  case ;  Collin  v.  Coi- 
Ztn,  1  Barbour's  Ch.  R.  630. 
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income  thereof  to  his  wife  daring  her  widowhood,  and  in  case 
riie  should  marry  again,  then  to  pay  an  aimuity  of  lOOZ.  to  her 
separate  use  for  her  life ;  and,  subject  to  the  above  trusts,  the 
testator  directed  that  the  said  trustees  should  stand  seised  and 
possessed  of  the  said  real  and  personal  estate  for  his  son  Joseph 
Johnson,  his  heirs,  executors,  &c.,  absolutely.  And  the  testator 
directed  that  the  estate  and  interest  of  bis  said  son  in  the  said 
trust  property  should  be  vested  on  his  attaining  the  age  of  twenty- 
one,  or  dying  before  that  time  leaving  issue ;  but  in  case 
his  said  son  should  *die  under  twenty-one  without  issue,  [*439] 
then  the  said  trustees  should  stand  possessed  of  the 
whole  of  the  said  trust  estate  and  property  for  his  said  wife,  for 
so  long  as  she  should  continue  his  widow,  and  from  and  after 
her  decease  without  marrying  again,  in  trust  for  such  person  or 
person  as  his  said  wife  should  by  her  will  appoint,  <<  subject  nev- 
ertheless," the  will  proceeded,  "  to  the  payment  of  the  sum  of 
lOOOZ.,  which  in  the  case  last  aforesaid  I  bequeath  unto  and 
amongst  the  daughters  of  my  sister  Mary  Miles,  or  such  of  them 
as  shall  be  living  at  the  time  of  my  decease,  and  the  issue  then 
living  of  such  of  my  said  sister's  daughters  as  may  then  be 
dead,  share  and  share  aUke,  the  issue  of  any  such  deceased 
daughter  taking  the  share  only  which  his,  her,  or  their  deceased 
parent  would  have  taken  if  living ;  and  also  subject  to  the  pay- 
ment of  the  sum  of  1000/.,  which  in  the  case  last  aforesaid  I 
bequeath  unto  and  amongst  the  children  then  living  of  Thomas 
Phillips,  and  the  issue  then  living  of  such  of  them  as  may  be 
then  dead,  share  and  share  alike,  (per  stirpes,)  and  also  subject 
to  the  payment  of  the  sum  of  lOOZ.,  which  in  the  case  last  afore- 
said I  bequeath  to  my  nephew  Joseph  Miles,  in  case  he  shall  be 
living  at  the  time  of  the  decease  of  my  said  wife ;  and  of  the 
sum  of  300/.,  which  in  the  case  last  aforesaid  I  bequeath  to  my 
brother-in-law  Edward  Sutton,  in  case  he  shall  be  then  living ; 
but  in  case  my  said  wife  shall  marry  again  after  my  decease,  or 
for  want  of  or  in  default  of  any  such  gift,  devise,  bequest,  limi- 
tation, or  appointment  by  my  said  wife  so  dying  without  marry- 
ing again  as  aforesaid,  or  being  such,  in  case  the  same  shall  not 
extend  to  the  whole  of  the  trust  estate  and  property  or,  to  the 
whole  estate  and  interest  therein,  then  I  direct  that,  from  and  af- 
7oL.  III.  49 
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ter  the  second  marriage  or  decease  of  my  said  wife,  which 
shall  first  happen,  my  said  trustees  shall  stand  seised  and  pos* 
sessed  of  the  said  real  and  personal  estate  whereof  no 
[*440]  such  bequest,  direction,  or  appointment  *shall  be  made, 
subject  nevertheless  to  the  before-mentioned  legacies, 
upon  trusts  following ;  namely,  as  to  one  undivided  moiety  or 
half  part  or  share  thereof,  in  trust  for  all  and  every  the  daughter 
and  daughters  who  shall  be  then  living  of  my  sister  Mary  Miles, 
and  the  issue  then  living  of  such  of  them  as  shall  be  then  dead, 
equally  between  and  amongst  them  if  more  than  one,  and  their 
respective  heirs,  executors,  and  administrators,  as  tenants  in 
common,  the  issue  of  any  deceased  daughter  to  take  the  share 
only  which  his,  her,  or  their  deceased  parent  would  have  taken 
if  living ;  and  as  to  one  undivided  fourth  part  or  share  thereof^ 
m  trust  for  all  and  every  the  children  or  child  who  shall  be  then 
living  9f  Zechariah  Barnes,  now  deceased,  and  the  issue  then 
living  of  such  of  them  as  shall  be  then  dead,  (equally,  &rC.,  per 
stirpes,  as  in  the  last  preceding  gift ;)  and  as  to  one  undivided 
eighth  part  or  share  thereof,  in  trust  for  all  and  every  the  chil- 
dren or  child  then  living  of  Roger  Hmiter,  and  the  issue  then 
living  of  such  of  them  as  shall  be  then  dead,  (equally  &c.,  per 
stirpes,  as  before ;)  and  as  to  the  remaining  one  undivided  eighth 
part  thereof,  in  trust  for  all  and  every  the  children  or  child  of 
William  Hunter,  and  the  issue  then  living  of  such  of  them  as 
may  be  then  dead,  (equally  ice,  per  stirpes,  as  before.)  And  the 
testator  empowered  his  trustees  to  sell  his  real  estate  in  case  his 
son  should  die  under  twenty-one,  and  without  issue. 

The  testator's  wife,  named  in  the  will,  died  in  1825,  in  the  life- 
time of  the  testator.    Joseph  Johnson,  the  son,  died  in  1835,  also 
in  the  lifetime  of  the  testator,  under  twenty-one,  and  without  is- 
sue.   The  testator  died  in  1839. 
Roger  Hunter  had  five  children  living  at  the  date  of  the 
will,  all  of  whom  survived  the  testator's  wife.    OnCi 
[*441]    *named  Betsy,  died  in  the  testator's  lifetime,  unmar- 
ried. 
WiUiam  Hunter  had,  at  the  date  of  the  will,  five  children,  all 
of  whom  were  living  at  the  time  of  the  death  of  the  testator's 
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wife.    One,  named  William,  died  in  the  testator's  lifetime,  with- 

* 

out  issue. 

Mary  Miles  had  seven  daughters,  two  of  whom,  Sarah  Smith 
and  Deborah  Bennett,  died  before  the  date  of  the  will,  leaving 
issue;  the  other  five  survived  the  testator's  wife;  but  one, 
named  Ann  Smjrth,  died  in  the  lifetime  of  the  testator,  leaving 
issue. 

Zechariah  Barnes  had,  at  the  date  of  the  will,  five  childreUi 
all  of  whom  survived  the  testator's  wife ;  and  two  of  them, 
named  Deborah  and  Mary,  died  in  the  testator's  lifetime, — ^De- 
borah Barnes  without  issue,  and  Mary  Vaughan  leaving  issue. 
One  of  the  children  of  Mary  Taugban  (named  Mary  Taughan) 
died  in  the  lifetime  of  the  testator,  without  issue ;  and  eight 
others  of  the  children  of  Mary  Taughan  survived  the  testator. 

The  bill  was  filed  by  the  children  of  Roger  Hunter  and  Wil- 
liam Hunter,  against  the  trustees  and  the  other  claimants  under 
the  will,  for  the  administration  ci  the  estate,  and  a  declaration 
of  the  interests  of  the  parties. 


Mr.  Kenyon  Parker,  Mr.  Cooper,  Mr.  Walker,  Mr.  Koe,  Mr. 
Sidebottom,  Mr.  Bacon,  Mr.  Heaihfidd,  Mr.  Prendergast^  Mr.  T. 
Thimer,  Mr.  BoU,  Mr.  Prior,  and  Mr.  J.  Humphrey  appeared  for 
the  several  parties. 

*Viner  v.  Francis,{a)  Christopherson  v.  Naylor,{b)  [*4A2] 
ThomhiU  v.  Thomhill,{c)  Williams  v.  Jones,{d)  Butter 
V.  Ommaney,{fi)  Waugh  v.  Waugh.(J)  Tytkerleigh  v.  Har- 
lnn,{g)  LeJeune  v.  Le  Jeune,{h)  Smith  v.  Smiih,{i)  Giles  v. 
Oiles,{k)  Rust  v.  Baker,{t)  Archer  v.  Jegon,{m)  Ooodtitle  d. 
Wesionv.  Burtenshaw,{n)  Bone  v.  Cook,{o)  Chray  v.  Oarman,{p) 
1  Jarman  on  Wills,  p.  297,  298,  and  2  Jarman  on  Wills,  p.  74, 
were  cited. 

(«)  2  Coz,  190.  (()  1  Mer.  320.  (c)  4  Madd.  377. 

(il)  1  Rob.  517.  (e)  4  Rum.  70.  (/)  2  My.  dt  K.  4L 

<^)  6  Sim.  329.  (A)  2  Keen,  701.  (t)  8  Sim.  353. 

(k)  Id.  36a  (I)  Id.  443.  (m)  Id.  446. 

(a)  Feame,  Cont  Rmk*  Appeiidix«  No.  1,  p.  570. 
(fi)  1  M'CIeL  177.  (p)  2  Hate,  26a 
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Vice-Chancellor  : — In  order  to  explain  my  judgment,  it  is 
not  necessary  that  I  should  go  into  the  details  respecting  the 
several  families  amongst  whom  the  residue  of  the  testator's  estate 
hecame  divisible,  further  than  to  say — first,  that  one  daughter 
of  Mary  Miles  was  dead  at  the  date  of  the  will,  and  that  the 
children  of  that  daughter  are  claimants  upon  the  record ;  and, 
secondly,  that  a  daughter  of  Mary  Miles,  who  was  living  at  the 
death  of  the  testator^s  wife,  in  1825,  died  in  the  lifetime  of  the 
testator,  leaving  children,  who  also  are  claimants  upon  the  re- 
cord. My  decision  upon  these  cases  will,  I  believe,  cover  all  the 
cases  upon  which  I  have  to  decide. 

With  respect  to  the  first  of  these  cases,  and  others  in  the  same 
predicament,  I  have  not  any  doubt.  The  gift  is  to  the 
[*443]  children  of  deceased  daughters  of  Mary  Miles  'generally, 
and  there  is  nothing  to  confine  it  to  the  children  of  those 
daughters  only  who  were  living  at  the  date  of  the  will  of  the 
testator.  All  the  grandchildren  of  Mary  Miles  bom  of  her  daugh- 
ters,  And  now  living,  must  be  considered  as  objects  of  the  testa- 
tor's bounty.[l] 

Upon  the  second  case  there  is  much  difficulty.  It  was  aigued 
for  the  heir-at-law  and  next  of  kin  of  the  testator,  that  there  was 
an  intestacy  in  respect  of  the  share  bequeathed  to  the  daughter 
of  Mary  Miles,  which  daughter  was  living  at  the  death  of  the 
testator's  wife  in  1825,  and  afterwards  died  in  the  lifetime  of  the 
testator,  leaving  children  who  have  siurvived  him.  The  argu- 
ment in  support  of  the  intestacy,  as  I  understand  it,  is,  that,  in 
the  events  which  happened,  the  time  when  the  legatees  were  to 
be  ascertained  (denoted  in  the  will  by  the  word  "  then")  was  the 

[1]  In  Orayv.  Oarman,  3  Hare,  368,  which  was  a  case  of  a  gift  by  a  taatator  of  hia 
real  and  penonal  estate  to  his  wife  for  Ufe,  and  the  residue  to  be  equally  divided  between 
her  brothers  and  sisters,  and  in  case  any  of  them  should  be  dead,  at  the  time  of  her 
decease,  leaving  issue,  such  issue  to  stand  in  their  parent's  place.  It  was  held,  let, 
that  no  brother  or  sister,  who  died  before  the  date  of  the  will,  was  oapaUe  of  taking 
under  the  bequest,  and  therefore  the  issue  of  any  brother  or  sister  who  was  dead  be- 
fore the  date  of  the  will,  could  take  by  substitution ;  2d,  that  it  was  not  an  original 
and  substantive  gift  to  the  issue  of  those  brothers  and  sisters  who  were  dead  at  the 
death  of  the  wife  ;  3d,  that  the  brothers  and  sisters  who  survived  the  testator,  and  died 
afterwards  without  issue  in  the  lifetime  of  the  wife,  were  entitled  to  shaies  in  the  n* 
■idoo. 
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death  of  the  testator's  wife  in  1826 ;  that  such  legatees  then 
took  as  persofUB  designatoB  ;  that  the  daughter  of  Mary  Miles 
who  was  living  at  the  wife's  death  was  a  person  designated,  and 
that  her  legacy  lapsed  by  her  death  in  the  testator's  lifetime ; 
that  her  children  (now  living)  cannot  be  entitled,  because  they. 
do  not  answer  the  description  of  a  daughter  of  Mary  Miles  who 
was  dead  at  the  death  of  the  testator's  wife, — for  that  the  gift 
was  to  the  issue  then  living  of  the  daughters  then  dead, — a  de- 
scription that  does  not  comprehend  the  children  of  the  daughter 
of  Mary,  then  living.  If  that  be  the  necessary  effect  of  the  will, 
I  am,  of  course,  bound  so  to  treat  it,  although  such  a  construc- 
tion will  exclude  whole  classes  of  persons  who,  per  stirpes^  were 
clearly  objects  of  the  testator's  bounty,  and  the  effect  will  be  to 
create  an  intestacy.  But  such  a  construction  must  not  be  put 
upon  the  will,  unless,  by  excluding  any  other  rational  interpre- 
tation, the  words  plainly  require  it.  It  makes  the  provisions 
intended  for  the  different  branches  of  the  children  of 
*Mary  Miles  to  depend  upon  the  question,  whether  the  [*444] 
testator's  wife  should  survive  him,  or  die  in  his  lifetime ; 
for  the  intestacy  contended  for  could  not  have  occurred  except 
by  the  testator's  wife  dying  in  his  lifetime.  I  cannot  impute 
such  an  intention  to  the  testator,  unless  the  language  of  the  will 
is  so  explicit  as  to  exclude  any  other ;  and  the  question  is,  whe- 
ther that  construction  is  imperatively  required  in  a  case  in  which 
the  events  contemplated  by  the  testator,  and  on  which  the  lega- 
tees were  to  take,  are,  according  to  the  very  language  of  his  will, 
events  which  could,  by  no  possibility,  have  happened,  unless  the 
testator's  wife  survived  him.  A  decision,  that  the  testator's  death, 
in  the  events  which  have  happened,  was  the  time  to  which  the 
word  "  then"  is  to  be  referred,  will  neither  clash  with  Archer  v. 
Jeg(m,{a)  nor  with  Williams  v.  Joties.{b) 

In  Archer  v.  Jegon,  the  will,  after  giving  life  estates  to  the 
husband  and  wife,  gave  the  property  to  the  children  living  at 
the  husband's  death.  There  is  no  question  upon  that  descrip- 
tion. The  point  made  was.  that  the  court  must  alter  the  natural 
meaning  of  the  words,  and  give  the  property  to  the  children  liv- 

(a)  8  Sim.  44$.  (b)  I  Rum.  517. 
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ing  at  the  death  of  the  survivor  of  the  husband  and  wife ;  but 
the  only  reason  to  be  assigned  for  this  was,  that  the  will  c(xitem« 
plated  the  wife  surviving  the  husband,  and  the  Yice-Chancellor 
held,  that  there  was  no  inconsistency  in  the  two  provisions,  and, 
therefore,  no  ground  to  control  the  plain  words  of  the  will ;  and 
I  agree  with  him  in  that  reasoning.  In  WiUiams  v.  Janes^  the 
testator,  after  giving  a  life  estate  to  his  wife,  in  some  Long  An- 
nuities, gave  die  same  Stock  to  Thomas  Williams,  if  he  should 

be  living  at  the  death  of  the  testator's  wife,  and  if  not,  he 
[*445]    gave  the  same  to  Thomas  Playfair  Williams,  who  wa8*the 

son  of  Thomas  Williams.  Thomas  Williams  was  liv- 
ing at  the  death  of  the  testator's  widow,  but  both  he  and  the 
widow  died  in  the  testator's  lifetime ;  and  the  court  held,  that, 
as  Thomas  Williams  was  living  at  the  death  of  the  testator's 
wife,  and  the  legacy  to  Thomas  Playfair  Williams  was  only  in 
the  event  of  Thomas  Williams  not  being  living  at  that  time, 
Thomas  Playfair  Williams  could  not  take.  This  imputed  to  the 
testator  a  very  irrational  purpose, — as  irrational  as  that  which  is 
imputed  to  the  testator  in  the  present  case ;  but  the  court  thought 
the  words  clear  in  themselves,  and  that  there  was  nothing  in  the 
will  which  afforded  room  for  any  other  construction.  The  cases 
illustrating  the  general  doctrine  are  collected  in  Roper  on  Lega- 
cies.(a)  If  in  this  case  the  word  '^  then"  is  to  be  referred  to  the 
death  of  the  testator's  wife,  whether  she  died  in  the  testator's 
lifetime  or  survived  him,  the  case  of  WiUiams  v.  Jones  might 
be  an  authority  for  the  argument  on  behalf  of  the  heir-at-law 
and  next  of  kin,  contending  for  an  intestacy ;  but,  until  that 
construction  is  arrived  at,  the  case  of  WiUiams  v.  Jones  has  no 
application. 

I  do  not  say,  that,  if  in  this  case  the  wife  had  survived  the 
testator,  the  word  "  then"  would  not  have  referred  to  the  time  of 
her  marriage  or  death ;  but,  according  to  the  language  of  the 
will,  the  gift  is  to  take  effect  on  either  of  two  events,  both  of 
which  necessarily  suppose  the  testator  to  be  dead.  The  first 
event — ^the  marriage — clearly  does  so,  without  drawing  in  aid 
the  redundant  but  emphatic  words  of  the  testator, — ^'  In  case  my 

(a)  See  VoL  1,  p.  414,  ed.  3. 
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said  wife  shaU  marry  again  t^er  my  decease,^  The  second 
event  as  plainly  supposes  the  testator  dead.  It  is  not  a  gift  on 
the  death  of  the  wife  simpliciter,  whether  she  died  in  the 
lifetime  of  the  testator  or  not,  as  in  *  Williams  v.  Jones ;  [*446] 
but  it  is  a  gift  on  the  death  of  the  wife,  without  having 
folly  exercised  the  powers  of  disposition  given  to  her  by  the  tes- 
tator's will  over  his  own  property.  It  is  not  (as  it  was  ingeni- 
ously put  by  Mr.  Walker)  that  I  attribute  that  meaning  to  the 
testator's  words  only  upon  the  principle  that  a  testator  always 
supposes  his  legatees  will  survive  him ;  but  my  proposition  is, 
that  the  events  themselves  upon  which  alone  the  testator  gives 
the  legacies  necessarily  suppose  that  he  and  his  wife  are  both 
dead.  They  are  events  which  could  not  happen  in  his  lifetime. 
I  agree,  that,  if  legacies  are  given  in  remainder,  after  an  estate 
for  life,  in  terms  which  leave  it  perfectly  open  whether  the  de- 
termination of  the  life  estate  is  to  take  place  in  the  testator's  life- 
time or  after  his  death,  the  course  of  azgument  which  I  am  now 
taking  may  be  excluded  ;  but  that,  in  my  judgment,  is  not  the 
case  here.  In  this  case  the  testator's  very  words  suppose  that 
both  he  and  his  wife  are  dead,  and  the  question  is,  how  I  am  to 
apply  those  words  to  the  events  which  have  actually  happened. 
My  opinion  is,  that  I  must  apply  them  to  the  state  of  the  fami- 
lies as  they  existed  at  the  death  of  the  testator,  and  that  the 
word  "  then"  must  be  referred  to  the  earliest  moment  at  which 
the  trust  becomes  vested  in  the  trustees,  and  capable  of  execu- 
tion. 

An  objection  to  this  construction  at  first  occured  to  me  to  be, 
that  it  might  have  the  appearance  of  making  it  a  condition  upon 
which  any  of  the  legatees  were  to  take,  that  the  wife  should 
survive  the  husband.  I  called  the  attention  of  counsel  to  this 
during  the  argument,  but  they  declined,  and  I  think  properly, 
to  argue  for  such  a  construction.  I  am  clear  it  is  not  tenable. 
The  intention  of  the  testator  throughout  the  will  is,  that  these 
legacies  shall  take  effect  independently  of  the  fact  whether 
his  wife  does  or  does  not  survive  him,  although  they 
♦are  given  in  terms  which  suppose  that  both  himself  and    [•447] 

his  wife  are  dead. 
By  the  construction  which  I  adopt,  the  clear  and  expressed 
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intention  of  the  testator  is  preserved  in  favor  of  the  objects  indi- 
cated by  his  will ;  and  no  violence  is  done  to  any  of  the  words 
in  it  I  think,  therefore,  that  the  grandchildren  of  Mary  Miles, 
who  are  the  children  of  the  daughter  of  Mary  Miles  that  survi- 
ved the  testator's  wife,  but  died  in  the  lifetime  of  the  testator, 
are  entitled  to  the  share  which  under  this  bequest  their  parent 
would  have  taken  if  living. 

I  have,  after  argument,  thought  it  right  to  state  my  opinion 
on  the  construction  of  this  will ;  but  there  is  a  difficulty  to  which 
I  would  call  the  attention  of  the  parties.  If  this  case  should  be 
made  the  subject  of  appeal  to  the  Lord  Chancellor, — and  I  am 
far  from  saying  it  is  not  a  case  in  which  the  parties  would  be 
justified  in  that  step, — ^the  Lord  Chancellor  might  say,  as  Lord 
Cottenham  did  in  Mitford  v.  Ret/nolds,{a)  that  I  ought  not  to 
have  decided  the  question  until  the  accounts  had  been  taken. 
In  that  case  the  trustees  prayed  an  account,  and  admitted  a  large 
surplus  in  their  hands  after  paying  all  charges,  and  the  Vice- 
Chancellor,  being  pressed,  as  I  was  in  the  present  case,  for  the 
convenience  of  the  parties,  gave  his  judgment  before  the  accounts 
were  taken.  The  parties,  being  dissatisfied  with  the  construction 
put  upon  the  will,  appealed ;  and  Lord  Cottenham  refused  to 
hear  the  appeal.  The  case  was  sent  to  the  master,  and  it  was 
not  heard  upon  the  construction  of  the  will  until  after  the  ac- 
counts were  taken.  It  is  not  the  course  of  the  court  to  determine 
such  questions  before  the  persons  interested  and  the  sub- 
[*448]  ject  in  question  are  ascertained,  ^although  certainly  it 
is  competent  for  the  court  to  do  it  In  Caldecott  v.  Cdtde- 
eott^a)  Lord  Cottenham  himself  did  it  I  shall  for  the  future, 
unless  upon  very  special  grounds,  follow  the  general  rule  pursued 
by  Lord  Cottenham  in  this  respect,  as  being  the  proper  course 
of  the  court,  and  not  decide  on  the  construction  of  a  will  before 
the  accounts  are  taken. 


Thb  heir-at-law  of  the  tertator  admittingr  the  due  exeentkm  of  the  said  testator'i 
wOl,  declare  that  the  same  ought  to  be  established^  and  the  trosts  thereof  carried  into 
ezecation,  and  order  and  decree  the  same  accordingly.    At  the  request  of  the  counsel 

(a)  1  FhiU.  188. 

(fr)  Cr.  Sl  Ph.  183.    See  Hawking  y,  Hawkitu,  I  Hare,  .543. 
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for  all  pvtiM,  declare,  that,  in  the  events  which  have  happened,  the  time  of  the  said 
testator*!  death  is  the  proper  period  for  ascertaining  the  persons  to  take  his  residuary 
property  nnder  the  residuary  gift  in  favor  of  the  several  classes  of  persons  m  his  will 
mentioned  ;  and  that,  accordingly,  the  moiety  thereof  given  by  him  in  favor  of  the . 
dangfaten  of  his  sister  Mary  Miles,  and  the  issae  of  her  deceased  daughters,  is  divisible 
into  seven  equal  parts,  and  that  one  of  snch  seven  parts  belongs  to  the  defendant ;  [da- 
claration  as  to  the  several  interesti  of  the  fbur  surviving  daughters ;]  and  another  of 
such  seven  parts  belongs  to  the  defendants  EMward  Hall,  and  Sarah  his  wife,  the  only 
child  of  Sarah  Smith,  who  was  another  of  the  daughters  of  the  said  Mary  Miles,  but. 
died  in  the  lifetime  of  the  said  testator ;  and  that  another  of  such  seven  parts  belongs 
m  equal  shares  to  the  defendants  George  Smyth,  Joseph  Smyth,  and  Elizabeth  Udney, 
the  three  children  of  Ann  Smyth,  another  of  the  daughters  of  the  said  Mary  Miles, 
but  who  died  in  the  lifetime  of  the  said  testator ;  and  that  the  other  of  the  said  seven 
parts  is  divisible  into  four  equal  parts,  and  that  two  of  such  four  parts  belong  in  equal 
shares  to  the  defendants  William  Bennett  and  Henry  Bennett,  two  of  the  four  chil- 
dren of  Deborah  Bennett,  another  of  the  daughtere  of  the  said  Mary  Miles,  but  who 
died  in  the  lifetime  of  the  said  testator,  and  another  of  snch  four  parts  to  Ann  Bennett, 
another  of  the  children  of  the  said  Deborah  Bennett ;  and  as  to  the  other  of  such  four 
parts,  declare,  that  so  much  thereof  as  was  real  estate  at  the  time  of  the  death  of 
Joseph  Bennett,  the  other  of  the  said  four  children  of  the  said  Deborah  Bennett,  be- 
longs to  the  defendant  Alfred  Bennett,  the  heir-at-law  of  the  said  Joseph  Ben- 
net,  and  that  so  much  thereof  as  was  personal  estate  at  the  time  *of  the  [*449] 
death  of  the  said  Joseph  Bennett  belongs  to  his  legal  personal  representative, 
the  defendant  Enmia  Bennett,  as  part  of  his  personal  estate.  And  declare  also,  that 
the  one-fourth  part  or  share  of  the  said  testator's  residuary  property  given  by  him  in 
favor  of  the  children  of  Zachariah  Barnes,  and  the  issue  of  his  deceased  children,  is 
divisible  into  four  equal  parts,  and  that  two  of  snch  last-mentioned  four  parts  belong 
in  equal  shares  to  the  defendants  Esther  Houghton  and  Margaret  Wedgewood,  two 
of  the  childran  of  the  said  Zachariah  Barnes ;  and  that  another  of  the  last-mentioned 
four  parts  is  divisible  into  eight  equal  parts,  and  that  four  of  such  equal  parts  belong 
in  equal  shares  to  the  defendants,  [declaration  as  to  the  several  interests  of  the  eight 
children  of  Mary  Vaughan,  who  survived  the  testator ;]  and  as  to  the  other  of  the  said 
last-mentioned  four  parts,  declare,  [declaration  as  to  so  much  as  was  real  estate  at  the 
death  of  Ellen,  one  of  the  children  of  Zachariah  Barnes,  in  favor  of  her  real  represen- 
tative, and  as  to  80  much  as  was  personal  in  favor  of  her  legal  personal  representa- 
tives.] And  declare  also,  that  the  one-eighth  part  or  share  of  the  said  testator's  re- 
sidnary  property  given  by  him  in  favor  of  the  children  of  Robert  Hunter,  in  &c., 
and  the  issue  of  his  deceased  children,  is  divisible  into  four  equal  parts,  and  that  such 
last-mentioned  four  parts  belong  in  equal  shares  to  the  plaintifi,  [names  of  the  chil- 
dren of  Robert  Hunter.]  And  declare  also,  that  the  remaining  eighth  part  or  share 
of  the  said  testator's  residuary  property  given  by  him  in  favor  of  the  children  of  Wil- 
liam Hunter,  in  &c.,  and  the  issue  of  his  deceased  children,  is  divisible  into  four  equal 
parts,  and  that  such  four  parts  belong  in  equal  shares  to  &c.,  [names  &c]  Accounts 
of  personal  estate,  debts,  &c,  real  estate.    Usual  directions. 
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[*430]  *Harris  V,  Harris. 

1844:  30lh  April;  1  at  May. 

A  plea  of  no  partnerehip  to  a  bill  for  a  partnership  account  is  defective  in  substance, 
if  not  supported  by  an  answer  to  allegations  in  the  bill*  which,  if  true,  would  es- 
tablish the  partnership; 

To  a  bill  for  a  partnership  account  by  the  representatives  of  an  alleged  partner  agauwt 
the  survivor,  suggesting  a  pretence  by  the  defendant  that  no  partnership  existed, 
and  charging  that  the  defendant  was  in  possession  of  documents  by  which  the  fact 
of  the  partnership  alleged  by  the  bill  would  appear,  the  defendant  pleaded  no  part- 
nenhip,  and  supported  his  plea  by  an  answer  to  the  alleged  facts,  but  did  not  an- 
swer as  to  whether  he  was  in  possession  of  documents  showmg  the  truth  of  the 
bill : — Held,  that  the  defendant,  for  the  purpose  of  the  argument  of  the  plea,  jnusi 
be  intended  to  admit  that  he  had  in  his  possession  evidence  which  would  prove  tha 
partnenhip ;  and  that  the  plea  most  therefore  be  overruled. 

The  bill  stated,  in  June,  1834,  Walter  Harris,  the  late  husband 
of  the  plaintiff,  entered  into  partnership  with  the  defendant 
Thomas  Harris,  his  father,  in  the  business  of  a  postmaster,  &c. ; 
and  the  bill  also  stated  the  alleged  terms  and  conditions,  and  it 
stated  several  circumstances  as  evidence  of  the  existence  of  ^uch 
co-partnership :  the  bill  then  stated  the  death  of  Walter  Harris 
in  1843,  leaving  the  plaintiff  his  widow  and  executrix.  The 
bill  charged,  among  other  things,  that  the  defendant  had  in  his 
possession  or  power  divers  documents,  by  which  the  truth  of  the 
said  matters  would  appear ;  and  after  the  usual  interrogatories 
to  such  charges,  the  bill  prayed  that  the  partnership  accounts 
might  be  taken,  and  the  share  of  Walter  Harris  ascertained  and 
paid  to  the  plaintiff ;  and  that  the  defendant,  in  the  meantime^ 
might  be  restrained  from  getting  in  the  partnership  assets. 

The  defendant,  in  bar  to  so  much  of  the  bill  as  alleged  that 
the  late  husband  of  the  plaintiff  and  the  defendant  entered  inlo 
partnership  at  the  said  time,  and  as  called  upon  the  defendant 
to  set  forth  the  accounts  thereof,  and  as  prayed  that  the  said  ac- 
counts might  be  taken,  and  the  share  of  Walter  Harris  ascer- 
tained and  paid,  and  for  the  injunction,  pleaded,  that  the  said 
Waiter  Harris  and  the  defendant  never  entered  into  co-partner- 
ship together  as  postmasters,  &c.,  or  in  any  other  business  what- 
ever ;  and  he  prayed  the  judgment  of  the  court  whether  he  ought 
to  be  compelled  to  make  any  further  answer  to  so  much  of  the 
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bill ;  and  not  waiving  his  plea,  but  insisting  thereon  for 
answer  to  the  residue  of  *the  bill,  and  in  support  of  his    [*451J 
plea,  said,  &c.    The  answer  to  the  allegations  and 
charges  of  the  bill  then  followed ;  and,  among  other  things,  the 
defendant  admitted  that  he  had  in  his  possession  divers  docu- 
ments relating  to  the  said  business,(a)  but,  ^<  save  as  aforesaid," 
he  denied  that  he  had  any  documents  whereby  the  truth  of  the 
said  matters  would  appear ;  and  he  insisted,  that,  inasmuch  as 
the  said  documents  which  were  in  his  possession  related  exclu- 
sively to  his  own  title,  and  did  not  in  any  way  tend  to  make 
out  or  sui^rt  the  said  alleged  claim  of  th^  plaintiff  in  respect 
of  the  matters  in  the  bill  mentioned,  he  (the  defendant)  was  not 
bound,  and  ought  not  to  be  required,  to  produce  the  same. 
The  plea  was  set  down,  and  came  on  for  argument 


Mr.  Temple  and  Mr.  Miller^  for  the  plea. 

Mr.  Kenyan  Parker  and  Mr.  Winstanley,  for  the  bill. 

The  cases  referred  to  were  Denys  v.  Locock,{b)  Cork  v.  WU- 
cocky{c)  JlifChregor  v.  Etist  India  C(nnyany^(d)  Hardtnan  v. 
JEUames,{e)  and  DeU  v.  Hale.{f) 

Vice-Chancellor  : — The  bill  alleges  that  a  partnership  in 
trade  existed  between  Thomas  and  Walter,  that  Walter  has 
since  died,  and  the  plaintiff  is  his  personal  representative ;  and 
that  the  defendant  Thomas  has  carried  on  the  trade 
since  *the  death  of  Walter.  The  bill  suggests  a  pre-  [*452] 
tence  by  the  defendant  that  there  was  no  partnership  ; 
it  contains  averments  and  charges  of  facts  as  evidence  of  the 
partnership,  and  from  which  the  truth  of  the  matters  in  the  bill^ 
it  is  alleged,  would  appear ;  and  it  prays  a  discovery  and  ac- 
count. The  defendant  met  the  bill  by  a  plea  of  no  partnership ; 
that  plea,  however,  covered  many  facts  alleged  by  the  bill, 
which,  if  true,  would  have  been  evidence  of  the  partnership ; 

(a)  No  Kbedole  or  other  description  of  the  documents  was  given. 

(6)  3  Myl.  &.  Cr.  305.  (e)  5  Madd.  328.  (<2)  2  Sim.  452. 

(«)  2  MyL  &  K.  732.  (/)  2  Y.  &  ColL  C.  C.  1. 
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and  it  was  therefore  overruled,  but  leave  was  given  to  amend 
the  plea. 

The  defendant  has  now  put  in  a  plea  and  answer :  the  plea 
is  confined  to  certain  parts  of  the  bill ;  and  the  plea  does  not 
appear  to  cover  any  parts  of  the  bill  as  to  which  a  discovery 
can  be  material  to  the  plaintiff  and  is  therefore  so  far  properly 
framed  ;  for  the  plaintiff,  by  excepting  to  the  answer,  may  get 
all  the  discovery  to  which  he  is  entitled.  But  the  question  is, 
whether  that  is  enough, — whether  it  is  sufficient  that  the  plain- 
tiff has  the  means  of  obtaining  the  discovery  upon  exceptions, 
and  whether  he  is  not  entitled  to  have  upon  the  file,  at  the  time 
of  the  argument  of  the  plea,  an  answer  to  every  material  aver- 
ment in  the  bill  which  the  plea  does  not  cover.  This,  accord- 
ing to  decided  cases,  appears  to  depend  upon  the  point,  whether 
the  plea  is  one  which  (in  technical  language)  is  said  to  require 
an  answer  to  support  it.  The  cases  in  which  this  is  necessary 
are  those  which  Lord  Redesdale  calls  anomalous  pleas,  and 
which  Mr.  Beames  calls  incongruous  pleas.(a)  The  example 
put  by  Lord  Redesdale  is  that  of  a  bill  brought  to  impeach  a 
decree  on  the  ground  of  fraud  used  in  obtaining  it,  where  the 
decree  may  be  pleaded  in  bar  of  the  suit  with  averments,  nega- 
tiving the  charges  of  fraud,  supported  by  an  answer 
[•453J  fully  denying  them.(6)  There  are  'other  familiar  ex- 
amples ;  as  in  the  case  of  a  defendant  who  pleads  a 
deed  or  conveyance  which  the  plaintiff  alleges  to  have  been  ob- 
tained with  notice  of  his  equity,  charging  facts  which  would  be 
evidence  of  such  notice ;  or  a  defendant  pleading  the  Statute  of 

■ 

Limitations,  where  the  plaintiff  alleges  the  existence  of  facts 
which  would  go  to  prove  a  subsequent  acknowledfment  of  the 
debt  sufficient  to  take  the  case  out  of  the  statute :  F\>ley  v. 
Hill.{a)  The  defendant  must  support  his  plea,  in  the  one  case, 
by  an  answer  as  to  the  facts  alleged  as  evidence  of  the  acknow- 
ledgment ;  and,  in  the  other  case,  by  an  answer  to  the  allega- 
tions tending  to  show  the  alleged  notice.  If  the  plea  be  not 
supported  by  such  an  answer  at  the  time  of  the  ai^ument,  the 

{a)  See  potnta  on  the  Law  of  Discovery,  p.  171  et  leq.,  ed.  2. 

(6)  Tr.  PI.  239,  ed.  4 ;  Beamee,  El.  Pi.  6.  (c)  3  MyL  &  Cr.  475. 
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defendant  has  not  excluded  the  intendments  which  will  be  made 
against  himself  under  the  rule,  that,  '<  upon  argument  of  a  plea, 
every  fact  stated  in  the  bill,  and  not  denied  by  answer  in  sup- 
port of  the  plea,  must  be  taken  to  be  true."(a)  The  plea  now 
before  me  is  a  negative  plea,  but  so,  in  fact,  are  all  those  exam- 
ples of  anomalous  pleas  to  which  I  have  referred ;  and  it  ap- 
pears to  me  that  the  same  reasoning  must  be  applied  to  the  |riea 
in  the  present  case  as  in  the  cases  I  have  mentioned.  Sir  John 
Leach,  indeed,  expressly  refers  to  pleas  of  the  one  sort  as  fur- 
nishing the  rule  for  the  other.  The  reason  for  requiring  the 
answer  as  to  the  facts  alleged  in  proof  of  the  fraud,  or  notice,  or 
acknowledgment,  in  the  case  suggested,  is,  that  a  mere  general 
averment  is,  in  such  cases  equivocal ;  it  might  be  only  a  legal 
conclusion  which  the  defendant  conceives  may  be  drawn  from 
the  actual  facts,  or  which  he  undertakes  to  draw  from  those  facts. 
Now,  the  court  does  not  trust  a  party  to  draw  for  himself  a  con- 
clusion of  law,  but  the  court  requires  to  know  the  facts 
upon  which  it  is  founded,  that  it  may  'consider  whether  [*464] 
the  premises  justify  the  conclusion  ;  not  to  try  whether 
the  plea  is  true,  (which  is  the  business  of  the  hearing,  not  of 
the  argument,)  but  to  try  whether  it  substantially  meets  the  case 
made  by  the  plaintiff.  The  only  doubt  which  occurred  to  me 
was,  whether  the  simple  question  of  partnership  or  no  partner- 
ship afforded  room  for  that  equivocal  or  possibly  evasive  denial 
against  which  the  rule  is  intended  to  guard.  Partnership  is, 
however,  a  mixed  question  of  law  and  fact  There  may  be  cir- 
cumstances which  would  have  the  legal  effect  of  creating  a  part- 
nership, whilst  one  of  the  partners  may  desire  to  repudiate,  and 
may  think  there  are  grounds  for  repudiating,  that  legal  conse- 
quence. This  point,  however,  scarcely  arises  in  the  present 
case.  The  bill  charges  that  the  defendant  has  in  his  possession 
books,  accounts,  and  papers,  by  which  the  truth  of  the  matters 
alleged — that  is,  the  formation  and  continued  existence  of  the 
partnership  until  the  death  of  Walter — ^will  appear.  The  an- 
swer states,  in  effect,  that  the  defendant  has  books,  accounts, 
and  papers  of  his  own,  which  he  submits  he  is  not  bound  to  pro- 

(a)  Tr.  PL  256,  271,  298,  ed.  4 ;  2  Sch.  &  LeC  727. 
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duce ;  and,  excepting  these,  he  has  not  any  documents  bjr  which 
the  truth  of  the  alleged  matters  would  appear : — that  it  would 
appear  upon  the  documents  he  has  in  his  possession,  he  does  not 
deny,  and  he  therefore,  for  the  purpose  of  the  argument,  admits 
it.  The  plea,  therefore,  while  it  avers  that  there  was  no  part- 
nership, admits  that  the  truth  of  the  contrary  would  appear  by 
evidence  in  possession  of  the  defendant ;  and  this  renders  the 
plea,  though  it  may  be  good  in  form,  substantially  had.  The 
defendant,  in  effect,  undertakes  to  draw  a  conclusion  of  law ; 
but  the  intendment  being  against  the  pleader  with  respect  to  the 
facts  not  denied,  the  result  is,  that  the  defendant  must,  for  the 
purpose  of  the  argument,  be  considered  as  having  drawn  a  con- 
clusion, with  regard  to  the  effect  of  the  evidence  in  his  posses- 
sion, which  is  adverse  to  the  averment  by  his  plea. 
[*465]  *Such,  as  I  understand  the  subject,  is  the  result  of  the 
authorities.  I  do  not  overrule  the  plea  in  this  case  on 
the  ground  that  the  answer  would  prove  it  to  be  untrue ;  for  this  is 
not  the  time,  nor  are  there  materials  before  the  court,  upon  which 
to  enter  into  the  question  of  the  truth  of  the  plea  :  that  is,  the 
question  at  the  hearing.  Nor  do  I  overrule  the  plea  because  the 
answer  is  not  technically  sufficient :  that  would  be  properly  de- 
termined upon  exceptions.  The  ground  on  which  I  proceed  is, 
that  the  rules  of  pleading  (whether  well  or  ill  applied  to  such  a 
case  as  this,  is  not  the  question)(a)  require  that  the  defendant 
should  have  supported  his  plea  by  an  answer  to  this  material 
allegation;  and  that  his  plea,  therefore,  fails  in  substance  to 
meet  the  case  made  by  the  plaintiff. 

(a)  Pointi  on  the  Law  of  Discovery,  p.  175,  pL  250,  ed  9. 
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Say  V,  Creed. 

J844:  May  4  and  7. 

Although  the  bill  brought  by  the  executor  stated  that  the  debts,  funeral  and  testamen- 
tary expenses,  and  legacies  of  the  testatrix  had  been  paid,  and  the-  rteidue  specifi- 
cally appropfiated  to  answer  the  trusts  of  the  will,  and  merely  sought  the  direction 
of  the  court  as  to  the  class  of  persons  entitled  to  take  under  such  trusts,  the  court 
would  not  decide  the  question  of  construction  until  the  accounts  of  the  estate  had 
been  taken,  unless  it  should  appear  that  all  the  class  entitled  to  take  were  parties 
to  the  siiit,  and  competent  to  bind  themselves, — and  those  parties  should  waive  the 
accounts  of  the  estate,  and  accept  the  same  at  a  given  amount, — and  the  personal 
rapresontatiyes  should  admit  the  assets  for  all  purposes^ — upon  which  consent  and 
admiasious  a  decree  might  be  made,  finally  disposing  of  the  estatOi  but  saving  the 
rights  of  creditors. 

The  testatrix  devised  and  bequeathed  her  real  and  personal 
estate  to  trustees  for  her  mother  for  life,  remainder  to  her  sister 
for  life,  with  remainder  to  her  next  of  kin  on  the  part  of  her 
mother  only,  and  not  to  any  of  her  next  of  kin  on  the  part  of 
her  father.  After  the  death  of  the  mother,  and  sister,  the  plain- 
tiff, the  sole  surviving  executor  and  trustee,  being  in  that  cha- 
racter'possessed  of  the  trust  funds  arising  from  the  personal  es- 
tate and  the  sale  of  the  real  estate,  filed  his  bill  against  the  par- 
ties claiming  to  be  next  of  kin  for  the  execution  of  the 
trusts  of  the  will,  and  the  declaration  'of  the  rights  and  [*456] 
interests  of  the  parties ;  alleging  that  the  executors  had 
paid  all  the  debts,  and  funeral  and  testamentary  expenses,  and 
legacies  of  the  testatrix  out  of  the  personal  estate,  and  specifically 
appropriated  and  set  apart  the  residue  to  answer  and  satisfy  the 
trusts  of  the  will.  The  claimants  were,  first,  the  personal  repre- 
sentative of  the  sister,  who,  if  admissible,  was  the  sole  next  of 
kin  ex  parte  matema  at  the  death  of  the  testatrix ;  secondly,  the 
personal  representatives  of  the  maternal  uncle  of  the  testatrix, 
who  was  her  sole  next  of  kin  at  her  death,  if  the  sister  was  ex- 
cluded ;  thirdly,  the  next  of  kin  ex  parte  matema  at  the  decease 
of  the  sister ;  and,  lastly,  the  personal  representative  of  the  sis- 
ter, if  not  entitled  as  next  of  kin  under  the  bequest,  claimed  the 
residue  as  undisposed  of.    At  the  hearing, 
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Mr.  Rolt,  for  the  plaintiff,  submitted,  that,  in  cases  where 
nothing  more  was  required  than  the  simple  decision  of  the  court 
upon  a  question  of  construction,  the  delay  and  expense  of  a  re- 
ference to  the  Master  to  take  the  accounts  as  preUminary  to  such 
decision  were  imnecessary ;  that,  in  the  present  case,  that  prepa- 
ratory reference  was  especially  unnecessary,  as  the  executor  ad- 
mitted that  he  had  in  his  hands  a  residue  appropriated  to  the 
trusts  of  the  will,  after  all  the  debts  and  legacies  had  been  paid, 
and  he  required  only  the  direction  of  the  court,  with  respect  to 
a  particular  question,  as  his  guide  in  the  distribution  of  the  fund : 
Blathwayt  v.  raytor,(a)  Caldecott  v.  Caldecatt{h) 


Vice-Chancellor  : — An  inquiry  to  ascertain  the  persons 
who  form  the  class,  and  in  the  circumstances  of  this 
[*457]  case,  a  direction  *to  the  Master  to  take  the  usual  ac- 
counts, in  case  he  should  find  that  the  persons  c<m8titut- 
ing  the  class  are  parties  to  the  record,  would  be  of  course.  But 
I  have  been  asked  now  to  declare  whether  this  is  a  case  in 
which  I  shall  require  the  accounts  to  be  taken  before  I  decide 
upon  the  construction  of  the  will.  The  point  is  one  of  general 
practice,  and  it  has  been  questioned  much  oftener  before  me  dian 
I  should  have  expected.  It  is  also  a  question  of  much  import- 
ance, and,  as  to  some  extent  it  is  necessarily  a  question  of  cir- 
cumstances, I  have  hesitated  as  to  the  propriety  of  saying  any- 
thing upon  the  subject  until  the  question  should  come  regularly 
before  me.  There  are,  however,  a  few  observations  which  I  be- 
lieve I  may  usefully  make  in  this  case,  guarding  myself  with 
the  observation,  that  I  make  them  with  reference  to  this  case 
only. 

If  the  accounts  are  to  be  taken  at  all  in  this  suit,  they  ought, 
according  to  regular  practice,  to  be  taken  before  the  court  decides 
upon  the  construction  of  the  will.  Mitford  v.  Reyn6ld${c)  is 
only  one  amongst  many  decisions  by  Lord  Cottenham  to  that  ef- 
fect ;  and  Caldecott  v.  Caldecott{d)  is  no  authority  against  it 
That  was  a  very  special  case  :  Hawkins  v.  Hawkins.{e)    The 


(a)  11  Sim.  445.  (6)  Cr.  &  Ph.  183.  (c)  PhiU.  ia& 

(iQ  Cr.  6l  Ph.  183.  («)  1  Hare,  543,  n. 


OASES  IN  CHANCERY.  467 

1844.— Say  v.  Creed. 

only  question  then  is,  whether  this  is  a  case  in  which  the  court 
can  dispense  with  the  accounts  altogether.  * 

The  bill  states  that  the  debts,  funeral  and  testamentary  ex- 
penses, and  legacies  of  the  testatrix  were  paid  out  of  her  person- 
al estate ;  that  a  considerable  residue  remained,  and  that  the  ex- 
ecutors specifically  appropriated  and  set  apart  the  same  to  an- 
swer and  satisfy  the  trusts  of  the  will.  It  then  states  the  pay« 
ment  to  the  tenant  for  life  of  the  income  from  the  death 
of  the  testatrix,  in  "November,  1828,  until  the  death  of  [M58J 
the  tenant  for  life,  in  1843 ;  and  that,  upon  her  death, 
the  necessity  for  obtaining  the  opinion  of  the  court  arose.  Now 
the  bill,  though  it  states  the  existence  of  a  residue  and  the'  in- 
vestment of  such  residue,  does  not  state  its  amount,  or  how  in< 
vested,  or  give  any  information  upon  which  the  court,  after  de- 
claring the  rights  of  the  parties,  could  proceed  to  direct  the  pay- 
ment or  distribution  of  the  fund  according  to  the  declaration  of 
right.  Supposing  this  omission  supplied,  so  that  the  pleadings 
enabled  the  court  to  require  the  plaintiffs  to  pay  the  admitted  re- 
sidue, there  is  nothing  to  bind  the  defendants  to  accept  it  with- 
out the  account ;  and  if,  in  such  circumstances,  I  should  make 
a  decree  simply  declaring  the  construction  of  the  will,  and  not 
directing  the  accounts,  there  is  nothing  to  prevent  the  residuary 
legatees  from  instituting  another  suit  to  have  the  accounts  taken. 
If,  to  obviate  this  objection,  the  amount  of  the  fund  should  be 
agreed  upon  between  the  parties  and  the  defendants  should  wsdve 
the  taking  of  the  accounts  under  the  decree,  there  is  nothing  in 
the  bill  to  authorise  me  to  insert  in  the  decree  an  admission  of 
assets  by  the  plaintiffs  as  the  ground  of  the  decree  ;  and  a  de- 
cree for  payment  without  such  admission,  whether  the  money  is 
in  court  or  not,  would  discharge  the  executors  from  their  liability 
to  creditors,  without  any  inquiry  into  the  claim  of  any  creditors 
there  might  1^. 

I  will  add,  that,  as  at  present  advised,  my  opinion  is,  that,  in 
this  suit,  and  for  the  purposes  of  this  suit,  my  decision  as  to  the 
necessity  of  taking  the  accounts  must  be  the  same  whether  the 
trustees  or  the  cestui  qite  trusts  were  plaintifiis,  the  suit  being  in 
other  respects  the  same.    If  the  practice  of  the  court  makes  it 
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proper  that  the  accounts  should  be  taken,  the  trustee  filing  the 

*         bill  submits  to  account. 
[*469]        *With  respect  to  the  alleged  appropriation,  I  do  not 

deny,  that,  if  the  fund  has  been  so  appropriated  as  to 
be  taken  out  of  the  testator's  estate,  and  made  the  property  of 
the  cestui  que  trusts,  it  might  be  open  to  the  argument  conten-* 
ded  for.  The  test  is,  whether,  if  a  debt  came  to  the  knowledge 
of  the  executors,  or  any  other  demand  in  respect  of  the  estate 
arose,  they  could  pay  it  out  of  the  fund  without  filing  a  bill.  It 
is  impossible  to  consider  the  unsupported  allegation  in  the  bill 
as  establishing  such  an  appropriation.  So  far,  therefore,  as  the 
decree  is  to  depend  upon  the  pleadings  as  they  now  stand,  I  can- 
not advise  the  parties  to  expect  that  I  shall  dispense  with  the 
accounts.  I  could  not  do  so  in  this  particular  case  without  in 
effect  deciding  that  this  court,  as  a  matter  of  course,  entertains 
suits  merely  to  declare  rights  or  administer  trusts  piecemeal,  oi 
that  this  court  will  distribute  a  residue  (thereby  discharging 
executors)  without  having  regard  to  the  interests  of  creditors. 
No  one  acquainted  with  the  practice  of  the  court,  or  who  has  ob- 
served the  consideration  which  those  very  questions  have  recei- 
ved elsewhere,  will  contend,  as  a  general  proposition,  that  such 
a  decision  would  be  consistent  with  that  practice  in  ordinary 
cases. 

On  the  other  hand,  I  have  never  doubted  that  a  personal  de- 
cree might  be  made  against  an  executor  uppn  an  admission  of 

assets,  guarding  that  decree  (where  necessary)  with  pro- 
[•460].  per  reservations :  Gordon  v.  Scott.{a)    •That,  therefore, 

(a)  Gordon  o.  Soott. 
1844 :  January,  12th. 
Decree  in  legatees'  suit,  on  admisBion  of  assets,  without  taking  the  accounts. 

Thk  bill  was  filed  by  three  persons  entitled  in  remainder,  after  tlie  docease  of  the 
tenants  for  life,  to  several  legacies,  and,  among  others,  a  legacy  of  16,000Z. ;  and  it 
prayed,  that  the  usual  accounts  of  the  estate  might  be  taken,  and  the  debts  ascertain- 
ed, and  that  out  of  the  surplus  the  amounts  of  the  several  legacies  might  be  transfer- 
red and  secured  in  court.  The  defendants,  (one  of  whom  was  residuary  legatee,  and 
also  entitled  to  the  life  interest  in  the  legacy  of  16,(MK)/ ,)  by  their  answer,  said,  that 
they  had  paid  all  the  debts  and  funeral  and  testamentary  expenses  of  the  te«tatriXt 
and  had  inyested  in  stock  the  amounts  of  the  several  legacies  claimed  in  the  suit,  and 
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which  is  now  wanting  in  the  pleadings  may  possibly  be  sup- 
plied by  the  undertaking  and  consent  of  the  parties.  Bat  this 
is  not  the  time  for  requiring  or  giving  such  consent  or  un- 
dertaking. The  proposed  inquiries  as  to  the  next  of  kin  may 
be  made ;  and  there  may  be  a  contingent  direction  to  take  the 
accounts,  if  the  parties  desire  such  an  order  ;(a)  and  if,  when 
the  cause  shall  come  back  upon  further  directions,  it  shall  ap- 
pear that  the  next  of  kin  entitled  are  parties,  and  sui  juris,  and 
are  competent  to  bind  themselves,  and  those  parties  waive  the 
account  of  the  estate,  and  agree  to  acpept  a  given  sum  in  full 

satisfaction  of  their  claims  under  the  will  of  the  testatrix, 
[*461]    so  that,  after  declaring  their  rights,  *I  may  be  able  to 

direct  payment  or  distribution  of  the  residue,  thereby 
finally  disposing  of  the  estate ;  and  if,  in  addition  to  this,  the 
personal  representatives  of  the  testatrix  will  admit  assets  for  all 
purposes,  the  case  will  then  be  open  for  the  parties  to  contend, 
that  I  may  properly,  saving  the  rights  of  creditors,  make  a  final 
decree,  inserting  therein  the  waiver  of  the  accounts  and  the  ad- 
mission of  assets,  to  explain  the  ground  upon  which  it  is  made. 
If  any  of  these  requisitions  are  not  complied  with,  I  do  not  en- 
bad  appropriated  such  siims  of  itock  to  answer  the  same ;  and  they  admitted  that  the 
readtte  appropriated  to  the  use  of  the  raeiduary  legatee  was  more  than  sufficient  to 
pay  the  costs  of  the  suit,  if  the  court  should  decree  the  same  to  be  paid  oat  of  such 
reeidaary  estate.    At  the  hearing  of  the  canse, 

BIr.  Anderdon  and  Mr.  Hardyt  for  the  plaintiffii,  insisted,  that,  notwithstanding 
the  admission  of  assets,  they  were  entitled  to  have  the  accounts  taken  and  the  estate 
cleared ;  for  the  legacies  were  not  to  be  paid  to  the  parties,  but  would  of  necessity  re- 
main in  couit,  and,  being  in  court,  would  be  open  at  any  time  to  the  claims  of  credi- 
tors, which  might  haye  the  effect  of  throwmg  the  debts  exclusively  upon  the  interests 
of  the  parties  entitled  in  remainder  to  these  sums.  (See  LUuhley  v.  Hogg,  11 
Ves.  609.} 

llr.  JlottjM0,  for  the  defendants. 

The  Vicb-Chaii CKLLOE  decreed  the  several  legacies  to  be  carried  over  to  distinct  ac- 
counts, mtituled  respectively  "  The  Annuity  Accounts  of'  dec.,  (naming  the  respec- 
tive tenants  for  life,)  the  dividends  to  be  paid  to  the  respective  tenants  for  life  until 
farther  order,  with  liberty  to  any  of  the  parties  to  apply. 

(a)  See  Fuk  v.  Norton^  3  Hare,  383. 
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courage  the  parties  to  expect  they  will  get  from  me  any  decree 
without  the  accounts  heing  first  taken. 

[His  honor  added,  that  he  had  reason  to  believe  there  was  not 
any  difference  of  opinion  on  the  subject  between  the  different 
branches  of  the  court.] 


Empringham  V,  Short. 


1844 :  Fefaraary  23id  and  26th ;  ManOi  18th. 

Where  a  sequestrator  obtains  possession  of  property,  as  belonging  to  the  party  against 
whom  the  process  issued,  and  such  property  is  claimed  by  a  third  person,  the  mode 
of  trying  the  right  is  in  the  discretion  of  the  court. 

A  defendant,  being  in  contempt  for  non-payment  of  money,  executed  a  conveyance 
of  his  real  estate  to  his  son,  and  the  son  entered  into  possession  under  the  conyey- 
ance.  Some  months  afterwards  a  sequestration  issued  against  the  defendant  foun- 
ded on  the  same  contempt,  and  the  sequestrator  took  possession  of  the  estate.  The 
defendant's  son  was  examined  pro  interesse  suo,  and  the  master  found,  that,  as  be- 
tween  the  defendant  and  all  persons  claiming  under  him,  the  son  had  an  absolute 
estate  and  interest  in  the  premises  under  the  conveyance,  and  the  possession  taken 
thereunder,  subject  to  the  question  between  the  defendant's  son  and  the  plaintifi, 
or  between  the  court  and  plaintiffii  and  the  defendant's  son,  arising  out  of  the  con- 
tempt and  the  sequestration :  the  court  directed  issues  to  try  whether  the  convey- 
ance by  the  defendant  to  his  son  was  fraudulent,  within  the  stat  13  Eliz.  c.  5,  and 
whether  the  consideration-monies  were  paid  before  the  sequestration  issued. 

Whether  the  proper  form  of  objecting  to  the  report  of  the  master,  or  an  examination 
pro  interesse  suo,  is  by  exceptions — qtuere 

The  plaintiff  was  the  surviving  trustee  under  the  will  of  !• 
Wilson.  The  widow  of  Wilson  was  tenant  for  life  of 
[•462]  certain  lands  devised  by  the  will,  and  married  'the  de- 
fendant James  Short  In  June,  1830,  the  bill  was  filed, 
and  in  July  of  the  same  year  an  injunction  was  obtained  to  re- 
strain the  defendant  James  Short  and  his  son  William  Wilson 
Short  from  committing  waste  on  the  devised  lands.  In  May, 
1839,  a  motion  was  made  to  commit  the  defendants  for  breach 
of  the  injunction,(a)  and  upon  that  occasion  James  Short  under- 
took to  make  reparation  for  the  damage,  and  it  was  referred  to 
the  master  to  inquire  what  reparation  the  defendant  James  Short 

(a)  See  11  Sim.  78,  where  the  proeeedmgB  on  the  motion  are  stated 
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ought  to  make,  and  he  was  ordered  to  make  the  same  accor- 
dingly, and  to  pay  the  costs  of  the  application  and  inquiry. 

In  June  the  master  prepared  his  report,  to  which  the  defendant 
took  objections;  those  objections  were  disallowed  in  August, 
and  the  report  was  signed  in  November.  1839.  By  the  report 
the  master  found  that  the  reparation  which  the  defendant  James 
Short  ought  to  make  for  the  damage  to  the  testator's  estate  was 
1502.,  to  be  paid  by  him  into  court,  and  the  master  taxed  the 
costs  at  48Z.,  to  be  paid  by  the  defendant  to  the  plaintiff.  On  the 
25th  of  November,  the  plaintiff,  upon  motion  on  notice,  obtained 
an  order  upon  the  defendant  to  pay  the  two  sums  stated  in  the 
master's  report  On  the  4th  of  December,  1839,  the  writ  of  exe- 
cution issued ;  and  after  an  unsuccessful  motion  to  discharge 
the  order  for  pa3rment,  the  defendant  James  Short  was,  in  Febru- 
ary, 1841,  taken  under  an  attachment  for  disobeying  the  order, 
and  on  the  29th  of  April  an  order  of  sequestration  was  made 
against  him,  which  was  issued  on  the  22nd  of  May. 

On  the  28th  of  May  the  sequestrator  took  possession 
*of  the  lands,  farming  stock,  furniture,  and  effects  in  ques*  [M63] 
tion,  which  were  at  that  time  in  the  possession,  not  of 
the  defendant  James  Short,  against  whom  the  process  had  issued, 
but  of  the  defendant  William  Wilson  Short,  his  son.  It  did  not 
appear  that  any  resistance  was  made  to  this  step  on  the  part  of 
the  sequestrator. 

On  the  14th  of  July,  1841,  William  Wilson  Short  applied  for, 
and  obtained  leave  to  go  in  and  be  examined  pro  interesse  suo. 
In  December,  1841,  the  common  order  giving  the  plaintiff  liberty 
to  examine  witnesses  was  made ;  and  on  the  18th  of  April,  1842, 
an  order  was  made  that  William  Wilson  Short  should  be  at  li- 
berty to  examine  witnesses  in  support  of  his  claim,  and  the  mas- 
ter was  ordered  to  look  into  the  examination,  and  certify  whether 
William  Wilson  Short  had  any  interest  in  the  property  in  the 
hands  of  the  sequestrator* 

The  master,  by  his  report  dated  the  1st  of  December,  1843, 
stated,  that  he  had  looked  into  the  examination  of  William  Wil- 
son Short,  and  into  the  depositions  of  the  witnesses,  and  he 
found  that  the  claim  of  William  Wilson  Short  was  to  the  whole 
estate  and  interest  of  the  defendant  James  Short,  his  father,  in 
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the  property  in  question,  under  a  piHcbase  thereof  from  his 
father,  and  conveyances  to  him  by  his  father,  for  a  valuable  con- 
sideration, before  the  making  of  the  order  for,  and  issuing  the 
sequestration  in  this  cause.  The  master  then  proceeded  to  find 
the  particulars  of  the  previous  proceedings,  and  of  the  seques- 
tration and  the  occasion  thereof;  and  he  set  forth  a  description 
of  the  premises  taken  possession  of  under  the  sequestiatioQ.  As 
to  the  general  claim  made  by  William  Wilson  Short  to  the  se- 
questered premises,  the  master  found,  that,  in  the  month  of  Oc- 
tober, 1839,  the  defendant  James  Short  made  and  exe- 
[*464]  cuted  certain  ^indentures  of  lease  and  release,  bearing 
date  respectively  the  14th  and  15th  days  of  the  same 
month,  which  were  sealed  and  delivered  in  due  form  of  law ;  by 
which  indenture  of  release,  it  was  witnessed,  that,  in  piusuance 
and  performance  of  the  agreement  thereinbefore  recited,  and  in 
consideration  of  the  sum  of  2902.  to  James  Short  paid  by  Wil- 
liam Wilson  Short,  at  or  before  the  execution  thereof,  the  said 
James  Short  conveyed  to  the  said  William  Wilson  Short,  and 
his  heirs,  the  premises  therein  comprised,  being  the  premises 
comprehended  in  this  suit  And  the  master  further  found,  that 
James  Short  made  and  executed  certain  other  indentures,  dated 
the  14th  and  15th  days  of  the  same  month  of  October,  which 
were  also  sealed  and  delivered  in  due  form  of  law ;  by  which 
indenture  of  release  it  is  witnessed,  that,  in  consideration  of  the 
sum  of  702.  to  James  Short  paid  by  William  Wilson  Short,  to- 
gether with  the  sum  of  200/.  due  upon  the  mortgage  of  the  pre- 
mises to  one  Neyer$,  the  said  James  Short  conveyed  to  the  said 
William  Wilson  Short,  and  his  heirs,  the  premises  thereinafter 
described.  And  the  master  found,  that  the  various  sums  men- 
tioned in  the  said  several  indentures  as  the  considerations  for  the 
same  amounted  altogether  to  the  sum  of  6602.,  and  that  no  part 
thereof  was,  at  or  before  the  date  of  the  said  indentures,  actual- 
ly paid  down  in  money  by  William  Wilson  Short,  but  that  he 
thereupon  gave  to  James  Short  his  (William  Wilson  Short's)  pro- 
missory note  for  560/.,  payable  on  demand.  And,  as  to  the  pay- 
ment of  the  said  promissory  note,  he  found,  by  the  examination 
of  the  said  William  Wilson  Short,  that  the  same  was  paid  in  man« 
ner  therein  mentioned.   And  the  master,  after  stating  the  evidence 
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laid  before  him,  found  and  submitted,  that,  so  far  as  respected 
William  Wilson  Short,  and  James  Short  and  all  persons  claim- 
ing under  him,  the  said  William  Wilson  Short  had,  un- 
der and  by  virtue  of  *the  said  purchase  from  the  said  [*466] 
defendant,  and  the  deeds  and  conveyances  executed 
thereupon,  an  absolute  estate  and  interest  in  the  whole  of  the 
said  sequestered  premises,  commencing  from  the  date  of  his 
aforesaid  deeds  and  conveyances,  and  the  possession  taken  there- 
under, subject  only  to  such  questions  as  had  arisen  between  Wil- 
liam Wilson  Short  and  the  plaintiffs,  or  between  this  court  and 
the  plaintifiis  and  William  Wilson  Short,  by  reason  of  the  seques- 
tration, issued  by  this  court  at  the  instance  of  the  plaintijflfs 
against  the  said  sequestered  premises,  by  reason  of  the  defend- 
ant being  in  contempt  for  not  paying  into  court  the  said  several 
sums ;  which  sequestration  he  found  was  not  issued  until  the 
expiration  of  more  than  nineteen  months  after  the  execution  of 
the  said  several  deeds  and  conveyances,  and  the  possession  of 
the  said  property  by  William  Wilson  Short ;  and  which  question 
not  being  referred  to  him,  and  involving  in  its  consideration  the 
jurisdiction  of  the  court  in  matters  of  contempt,  he  had  not 
thought  himself  at  liberty  to  exercise  any  judgment  upon,  or  to 
do  more  than  state  the  circumstances  in  the  manner  he  had  done 
by  that  his  report,  the  better  to  enable  the  court  to  decide  there- 
upon. 

William  Wilson  Short  obtained  and  served  the  order  nisi  for 
confirming  the  report ;  and  the  plaintiff  took  .exceptions  to  it,  for 
that  the  master  ought  to  have  found  that  the  several  indentures 
of  October,  1839,  were  devised  and  contrived  of  malice,  fraud, 
covin,  and  collusion,  to  the  end,  purpose,  and  intent  to  delay, 
hinder,  and  defraud  the  plaintiffs  of  their  just  and  lawful  ac- 
tions, suits,  debts,  accounts,  and  damages ;  and  that  he  ought  to 
have  found  that  William  Wilson  Short  did  not  acquire  any  in- 
terest in  the  sequestered  premises  under  such  fraudulent  inden- 
tures, or,  at  all  events,  no  interest  therein  as  against  the  plaintiffs. 

•Mr.  RamUly  and  Mr.  W.  M.  James^  for  the  plaintiff.    [*466] 

Mr.  RusseU  and  Mr.  Rolt^  for  William  Wilson  Short,  objected| 
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that  it  was  irregular  to  except  to  the  report  of  the  master  made 
upon  an  examination  prointeresse  sua  ;  and  that  the  report,  not 
being  objected  to  in  a  proper  form,  must  be  conclusive :  Hamr 
lyn  V.  Lee^{a)  Cooper  v.  Thornionjtp)  1  Dan.  Ch.  Pr.  646. 

[His  Honor  reserved  the  objection  to  be  disposed  of,  with  the 
case  generally.] 

Mr.  RomiUjf  and  Mr.  W.  M.  James^  for  the  plaintiff,  then  ar- 
gued that  the  conveyance  and  assignment  of  the  property  by 
James  Short  to  his  son  were  made  with  the  view  of  defeating 
the  sequestration,  and  were,  therefore,  void  as  against  the  plain- 
tiffs :  Bird  v.  Littlehales^{c)  Caulston  v.  Gardiner{d)  The  evi- 
dence, with  respect  to  the  alleged  payment  of  the  consideration, 
was  such  as  to  lead  to  the  inevitable  conclusion,  that  the  pre- 
tended conveyance  was  not  made  bona  fide  for  valuable  consi- 
deration, and  on  that  ground  it  was  void,  under  the  stat.  13 
Eliz.  c.  5.  The  court  would  decide  the  question  of  the  alleged 
right  of  the  claimant  on  the  evidence  now  before  it ;  there  was 
no  rule  requiring  the  court  to  give  the  claimant  an  opportunity 
of  trying  his  right  in  any  other  proceeding  :  Angela.  Smithj{e) 
Wharam  v.  Broughton,{f)  The  proceeding  under  the  order 
for  examination  pro  interesse  suo,  although  in  one  point  of  view 
interlocutory,  yet  is  in  substance  of  itself  a  distinct  suit, 
prosecuted  in  a  peculiar  form,  but  a  form  *  which  affords  [*467] 
facilities  for  doing  justice  between  the  parties,  equally 
with  suits  commenced  in  the  ordinary  manner. 

Mr.  Rtissell  and  Mr.  jRoft,  for  William  Wilson  Short. — ^There 
are  three  classes  of  cases  in  which  questions  may  arise  between 
the  sequestrator  appointed  by  this  court  and  third  parties.  First, 
where  the  property  in  the  possession  of  the  sequestrator  was  not, 
and  has  never  been,  actually  or  constructively,  in  the  possession 
of  the  claimant :  in  such  a  case  the  party  claiming  the  property 
is  not  allowed,  as  against  a  receiver  or  sequestrator,  to  take  the 
law  in  his  own  hands,  or  assert  his  right  without  the  previous 

(a)  1  Dick.  94 ;  8.  C,  3  Swuu.  301,  n.  (&)  1  Dick.  79. 

(c)  3  Swans.  299,  n.  (d)  Id.  279,  n.  (e)  9  Ves  335. 

(/)  I  Vw.  X80. 
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leave  of  this  court ;  and,  as  a  preliminary  step  in  obtaining  that 
leave,  he  comes  in  to  be  examined  pro  interesse  suo.  It  is  to 
cases  of  this  class  alone  that  the  course  of  proceeding  known  as 
examination  pro  interresse  suo  strictly  api3lies.  The  class  of 
cases  nearest  to  these  is  where  the  order  of  this  court  gives  the 
plaintiff  a  right  as  against  a  specific  esitate ;  and,  in  the  execu- 
tion of  that  order,  the  legal  right  of  a  third  person,  as  of  a  mort- 
gagee, is  disturbed.  In  cases  of  this  class,  where  the  claimant 
had  acquired  his  right  pendente  lite,  he  was  required  to  come  in 
and  be  examined  pro  interest  suo :  Bird  v.  Litilehalesj  WUham 
V.  Blandt{a)  Lord  Pdham.v,  Duchess  of  Newcasile.{b)  It  is 
otherwise  where  the  right  was  acquired  before  the  institution  oi 
the  suit  The  third  case  is  where  the  sequestration  issues,  to  en- 
force payment  of  a  debt,  or  otherwise  to  compel  obedience  to  a 
decree  or  order,  and  the  sequestrator  takes  possession  of  property 
which  does  not  belong  to  the  party  against  whom  the  process 
is  issued,,  but  belongs  to,  or  is  in  the  actual  possession  of,  a  third 
person.  This  is  a  simple  abuse  or  excessive  exercise  of 
*the  powers  of  his  office,  and  has  not  the  effect  of  alter-  [*468] 
ing  the  rights  or  remedies  of  the  owner  of  the  property 
thas  dealt  with.  The  court  does  not  avail  itself  of  this  conduct 
of  the  sequestrator  to  assume  a  jurisdiction  over  the  property, 
which  it  would  not  have  had  if  the  party  had  not  been  dispos- 
sessed by  the  sequestrator;  and  the  court  will,  therefore,  restore 
the  claimant  to  his  possession  :  Lord  Pelham  v.  Lord  Barley, {c) 
The  order  for  pajnnent  of  money,  out  of  which  the  sequestration 
arose,  was  not  made  in  a  suit  against  the  defendant  in  respect  of 
the  land,  but  was  only  a  personal  debt,  and  the  land  in  such  a 
case  was  not  bound  imtil  the  8equestratioi>.was  issued  :  Crofts 
V.  OldJieldj{d)  Johtison  v.  Ckippindafl,{e)  JVUson  v.  Metcalfe,{f) 
Even  if  the  court  considered  the  evidence  insufficient  to  prove 
the  bona  fide  character  of  the  sale,  it  would  not  decide  the  case 
against  the  purchaser  upon  this  proceeding ;  but,  at  the  utmost, 
would  leave  the  plaintiffs  to  enforce  any  claim  they  may  have 
against  the  property,  by  instituting  a  specific  suit  for  that  pur- 


(a)  3  8iraai.377,B. 

(i)  Id.  389,  a. 

(«)  3  Swans.  991,  n. 

id)  Id.  978,  n. 

(«)  9  Sim.  55. 

(/)  1  Bmt.  963. 
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pose:  Simmonds  v.  Lord  Kinnaird.{a)  (The  circumstances 
with  regard  to  the  alleged  sale  and  payment  of  the  considera- 
tion-money, as  they  appeared  on  the  evidence,  were  much  discuss- 
ed with  reference  to  the  question,  as  to  the  bona  fide  or  fraudu- 
lent character  of  the  transaction.  Wcrsley  v.  DemaitaSi{b) 
Baxter  v.  PrUchard,(c)  and  Rase  v.  Haycockj{d)  were  also 
cited.] 

Tice-Chancellob,  after  stating  the  dates  of  the  several  pro- 
ceedings in  the  cause : — 

The  Master,  by  his  report,  has  found,  that  the  several 
[*469]  •conveyances  of  October,  1839,  were  executed  by  the  de- 
fendant James  Short,  and  are  binding  as  between  him 
and  William  Wilson  Short ;  but  the  report  in  terms  keeps  open  the 
question  of  the  validity  of  the  deeds  as  between  the  plaintiffs  or 
the  court  on  the  one  side,  and  William  Wilson  Short  on  the 
other.  Exceptions  were  taken  to  this  report,  upon  which  the 
main  question  was,  as  to  the  conclusion  to  which  the  Master  had 
come.  It  was,  on  the  part  of  William  Wilson  Short,  objected, 
that  it  was  irregular  to  except  to  a  report  of  this  kind.  It  is, 
however,  quite  clear,  that,  if  it  be  irregular  to  file  exceptions,  it 
can  only  be  that  exceptions  are  imnecessary ;  and  that  the  court 
will,  at  the  instance  of  either  party,  look  into  the  evidence  upon 
which  the  Master  has  proceeded  without  exceptions  being  taken. 
It  cannot  be  seriously  ai^ued^  that,  if  in  this  case  the  Master  had 
found  William  Wilson  Short  not  to  be  entitled,  the  court  would 
have  concluded  him  by  that  finding ;  but  it  becomes  imneces- 
sary to  consider  the  mere  point  of  form,  for  William  Wilson 
Short  has  served  thejorder  nisi  to  confirm  the  report,  and  where- 
ever  the  order  nisi  is  regular,  there  the  party  has  a  right  to  ex- 
cept. Upon  that  part  of  the  case,  therefore,  whatever  the  correct 
practice  might  be,  I  should  give  no  costs  to  either  party.  It  ap- 
pears by  the  register's  book,  that  the  report  in  Dickens  of  Ham' 
lyn  V.  Lee  is  not  accurate ;  but  I  abstain  from  giving  ai^y  opin- 
ion upon  the  strict  practice  in  such  cases,  because  I  can  get  at 
the  justice  of  the  case  without  doing  so.(e) 

(a)  4  Ves.  735.  (h)  1  Burr.  467.  (e)  1  Ad.  k.  Ell.  456. 

(4)  Id.  460,  B.  (e)  See  1  Smith  Frect,  p.  589,  ed.  3. 
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The  fifst  question  was,  whether  the  court  would  try  the  rights 
of  the  parties  upon  this  proceeding.  Cases  of  this  kind 
are  of  rare  occurrence ;  and  I  hesitated  mnch  *upon  this  [*470] 
part  of  the  case,  never  having  had  occasion  to  consider 
the  practice  before.  Upon  looking  into  the  authorities  collected 
in  Mr.  Swanston's  Reports,(a)  and  in  Darnell's  Chancery  Prac- 
tice,(6)  and  on  referring  to  the  cases  of  Angel  v.  Smiih,{c) 
Brooks  V.  Chre€Uhedj{d)  Johnes  v.  Claug/Uon,{e)  Wharam  v. 
BroughioHi^f)  and  Copeland  v.  Mapejljg)  it  is  perfectly  clear 
that  the  court  exercises  a  discretion.  Where  the  case  has  been 
considered  to  admit  of  no  doubt,  the  court  has  determined  it 
without  a  reference  to  the  Master.  In  some  cases  the  court  has 
ordered  the  parties  to  bring  an  ejectment :  in  other  cases,  where 
the  sequestrator  has  found  a  person  in  possession  of  the  property, 
the  court  has  ordered  a  writ  oi  assistance  to  issue,  unless  the 
party  submitted  to  come  in  and  be  examined  pro  interresse  sua 
The  court  sees  what  is  necessary  to  be  done  in  order  to  try  the 
question  of  right,  and  it  then  puts  it  in  the  way  of  trial.  If  the 
court  could  not  thus  assert  its  jurisdiction,  a  sequestration  would 
be  a  mere  form.  I  have  not  the  slightest  doubt  of  the  jurisdic- 
tion to  try  the  question ;  my  only  doubt  has  been  on  the  man- 
ner in  which  it  may  best  be  tried,  and  on  what  ought  to  be  done 
in  the  meantime. 

[His  Honor  then  went  into  a  minute  examination  of  the  evi- 
dence with  respect  to  the  sale,  and  payment  of  the  consideration  ; 
and  concluded  that  the  right  of  William  Wilson  Short  was  not 
satisfactorily  established  by  that  evidence,  and  that  the  proper 
mode  of  trying  it  would  be  by  an  issue.] 


•Thv  court  doth  order,  that  the  wid  plaintiffi  and  the  laid  William  WU-  [*471] 
eon  Short  proceed  to  a  trial  at  law  in  her  Majeety's  Court  of  Exchequer  of 
Pleas,  at  the  next  anizee  for  the  county  of  Lincoln,  by  a  special  jury,  on  the  three 
following^  i«ues,  namely,  fint,  whether  the  conaideration-moniee  expreased  in  the  aaid 
several  iodenturea,  dated  leapectiTely  the  14th  and  15th  daya  of  October,  1839,  and 
the  14th  and  15th  daya  of  October,  1839,  in  the  aaid  Maater*8  report  of  the  lat  day 

(a)  3  Swam.  276  et  leq.  (6)  Vol.  1,  p.  646  et  leq.  (e)  9  Vei.  335. 

(<0  I  Jttc.  ^  Walk.  176.  (e)  Jac.  573.  (/)  1  Via.  ISO. 

(^)  3  Ba.  4b  Bea.  66. 
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€f  Deoember>  1843,  nqMCtiFely  meudoiMd,  sad  for  which  the  i&id  indentorao  pur* 

port  to  have  boon  made,  were  paid  to  the  defendant  James  Short,  by  the  laid  William 
AVilson  Short,  before  the  writ  of  sequestration,  dated  the  22d  day  of  January,  1841, 
was  issued  in  these  causes ;  second,  whether  the  conveyance  made  by  the  said  in- 
dentures of  the  14th  and  15th  days  of  October,  18S9,  in  the  said  last-mentioned  report 
firstly  mentioned,  was  made  of  fraud,  covin,  or  connaion,  wtthin  the  meaning  of  the 
act  of  pariiament  made  and  passed  in  the  13th  year  of  the  reign  of  her  late  Majeat  j 
Queen  Elizabeth,  intituled  '*  An  Act  against  fraudulent  Deeds,  Alienations,"  6lc.  ; 
third,  whether  the  conveyance  made  by  the  indentures  of  the  14th  and  15th  days  of 
October,  1839,  in  the  said  last-mentioned  report  secondly  mentioned,  was  made  of 
fraud,  covin,  or  tfollusion,  within  the  meanmg  of  the  said  act  of  parliament  made  and 
passed  in  the  13th  year  of  the  raign  of  her  late  Majesty  Queen  Elizabeth,  intituled 
"  An  Act  against  fraudulent  Deeds,  Alienations,"  «&c.  And  it  is  ordered,  that  the 
said  claimant,  William  Wilson  Short,  be  plaintiff  at  law  in  the  said  issues,  (the  plain- 
tiff here  not  opposing  the  same,)  and  the  plaintiffi  here  are  to  be  defendants  at  law, 
who  are  forthwith  to  name  an  attorney,  accept  a  declaration,  appear  and  plead  to  is- 
sue. And  it  is  ordered,  that  it  be  referred  to  the  Master,  &e  ,  to  settle  such  israes  in 
case  the  parties  differ  about  the  same ;  and,  if  upon  the  trial  of  the  said  issoes,  any 
special  circumstances  should  arise,  the  same  are  to  be  indorsed  npon  the  postea. 
Usual  directions. 


The  cause  was  tried  on  feigned  issues,  at  the  Lincoln  Summer  Assizes,  1844,  and 
a  venhet  was  found  for  the  defendants  (plaintiffi  in  equity)  on  all  the  issneat 


[*472]  •Evelyn  v.  LEWis.(a) 

1644:  June  8. 

In  suits  by  creditors  and  legatees  a  receiver  was  appointed  of  the  rents  and  profits 
of  Teal  estate,  part  of  which  was  copyhold.  The  death  of  the  last  tenant  having 
been  duly  presented  at  the  court-baron  of  the  manor,  proclamations  were  made  for 
the  next  tenant  to  come  in,  and  be  admitted,  and,  no  person  appearing,  the  bailiff 
of  the  manor  was  ordered  to  seise  the  lands  quousque.  Declaration  in  ejectment  at 
the  suit  of  the  lord  was  afterwards  served  on  the  terre-tenant ;  but,  on  the  motion 
of  the  receiver,  the  lord  was  restrained  by  injunction  from  prosecuting  the  action. 

A  RECEIVER  of  the  rents  and  profits  of  the  real  estate  of  Lyn- 
den  Evelyn,  deceased,  was  appointed  by  an  order  dated  the  23d 
of  August,   1839,  made    on    these  (creditors'  and   legatees') 

(a)  Nom.  Plunkett  ▼.  Xeiots,  Reg.  Lib. 
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causes  ;(a)  and  the  tenants  were  ordered  to  attorn  and  pay  iheir 
lents  in  arrear,  and  growing  rents  to  such  receiver,  who  was  to 
be  at  liberty,  with  the  approbation  of  the  Master,  to  manage,  set, 
and  let  the  said  estates,  as  there  should  be  occasion.  Part  of  tl^ 
estates  consisted  of  certain  copyhold  lands  of  the  manor  of  Pern- 
bridge  Foreign,  in  the  county  of  Hereford,  which  had  been  pur- 
chased by  Lynden  Evelyn,  and  the  le^al  estate  in  which  had 
been  surrendered  by  a  mortgagee  to  the  use  of  Frederick  Eveljn, 
his  heirs  and  assigns,  according  to  the  custom  of  the  manor,  in 
trust  for  Lynden  Evelyn.  Frederick  Evelyn  died  in  May,  1837. 
Lynden  Eveljrn  died  in  April,  1839.  Elizabeth  Plunkett,  a  de- 
fondant  in  two  of  the  causes,  was  the  heiress-at-law  and  accord* 
ing  to  the  custom ;  and  Francis  Evelyn,  a  plaintiff  in  two  of  the 
causes,  and  defendant  in  the  other,  was  the  devisee  of  the  real 
estate,  and  residuary  legatee  under  the  will,  of  L3mden  Evelyn. 
The  will  had  not  been  established  in  this  court. 

No  person  appeared  to  claim  admittance  to  the  copyhold  prem- 
ises after  the  death  of  Frederick  Evel3rn.  At  a  court^baion  of 
the  manor,  held  in  February,  1844,  the  homage  presented  the 
death  of  Frederick  Eveljm,  the  last  tenant ;  and  at  that  and  two 
subsequent  courts-baron,  in  April  following,  first,  second,  and 
third  proclamations  were  made  for  persons  claiming  title 
to  the  premises  to  *come  in  and  be  admitted.  Notices  of  *[473] 
the  proclamations  were  served  upon  the  receiver,  and  the 
solicitor  for  the  plaintiffs  and  defendants  in  these  causes.  No 
person  applied  for  admittance,  and  a  precept  was,  at  the  third 
court,  issued  to  the  bailiff  of  the  manor,  to  seize  the  lands 
quousque.(A)  On  the  20th  May,  declaration  in  ejectment,  in  her 
Majesty's  Court  of  Exchequer,  at  the  suit  of  the  lord  of  the 
manor,  was  served  upon  the  terre-tenant(c)  It  did  not  appear 
that  either  the  lord  or  the  steward  of  the  manor  had  been  served 
with  a  copy  of  the  order  appointing  the  receiver. 


Mr.  Ramilljf  and  Mr.  Calvert  moved,  on  behalf  of  the  receiver, 
for  an  injimction  to  restrain  the  lord  from  proceeding  with  the 


(a)  See  p.  330,  ante. 

(6)  See  1  Scriven  on  Copyholds,  p.  353,  ed.  3.  (e)  Id.  356. 
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action,  or  commencing  any  other  action  for  the  like  purpose,  and 
that  be  might  be  ordered  to  pay  the  costs  of  the  apphcation : 
Dixon  V.  SmUhy{a)  Angd  v.  SmUh^ifi)  Johnes  v.  Claughionj{e^ 
Brooks  V.  Qre€Uhed.{d)  In  Wadmore  y.  Trev<mion^{e)  a  re- 
ceiver had  been  appointed  over  the  interest  of  the  lessee  in  a 
leasehold  estate,  and  the  court  restrained  the  lessor  from  pro- 
ceeding to  recover  on  a  forfeiture  in  respect  of  breaches  of  cove- 
nant, without  having  previously  applied  to  this  court  for  leave. 

Mr.  Cooper  and  Mr.  Rolt^  for  the  lord  of  the  manor. 

The  lord  does  not,  in  this  case,  seek  to  interfere  with  the  pro- 
perty over  which  the  right  of  the  receiver  extends :  the  receiver 
is  not  appointed  receiver  of  the  seigniory ;  he  is  receiver 
[*474]  over  that  which  belongs  to  the  *copyholder,  not  of  that 
which  belongs  to  the  lord.  In  appointing  a  receiver  of 
the  property  of  a  suitor,  the  court  does  not  interfere  with  the  right 
of  third  persons.  It  will,  no  doubt,  protect  its  officer  from  dis- 
turbance by  parties  for  the  first  time  setting  up  adverse  claims. 
This  is  illustrated  by  the  case  of  a  right  of  common.  Lord  El- 
don  says — >"  If,  when  a  receiver  is  appointed,  a  commoner  is  in 
the  exercise  of  his  right  of  common,  the  appointment  does  not 
interfere  with  it :"  Johnes  v.  Claughton.  The  receiver  is  bound 
to  attend  to  the  rights  <^  others,  and  may  apply  for  the  direction 
of  the  court  where  he  has  any  difficulty ;  but  the  legal  rights  of 
all  other  persons  in  an  estate  are  not  extinguished  by  the  fact 
of  a  receiver  being  appointed  of  the  property  of  one  who  has  a 
qualified  interest  in  that  estate.  The  lord  is  not  bound  to  notice 
any  suits  which  may  be  in  progress  amongst  his  tenants  or  per- 
sons claiming  the  copyhold  tenements,  imless  they  are  suits  in 
the  lord's  court.  All  that  the  lord  is  boqnd  to  know  is,  that  there 
are  certain  lands  in  the  manor  of  which  there  is  no  tenant  on  the 
rolls,  and  those  lands  he  is  entitled  to  hold  imtil  a  tenant  shall  be 
admitted.(/)    The  proceeding  taken  by  the  lord  for  this  purpose 

(a)  1  Swans.  457.  (b)  9  V«0.  335. 

(c)  Jac  573.  (d)  IJ.  A  W.  17a 

(e)  Not  reported. 
(/)  See  1  WUl.  4,  c.  65,  •.  9. 
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is  not  in  fact  against  the  receiver ;  it  is  against  the  terre-tenant 
The  action  haa  proceeded  on  further  than  the  declaration,  which, 
in  ejectment,  is  a  preliminary  step  to  ascertain  with  whom  the 
question  is  to  arise.  The  plaintiff  in  the  action  has  not  moved 
for  a  rule  against  the  casual  ejector.  If,  after  the  receiver  ap- 
peared, the  action  was  still  prosecuted,  it  would  then  be  a  pro^ 
ceeding  against  the  officer  of  the  court ;  but  it  is  not  so  in  its 
present  stage,  and  the  motion  should  be  refused  with  costs.  The 
case  of  Wadmore  v.  Trevanion  goes  further  than  any  re- 
ported case ;  but  even  there  it  appears  that  the  'lessor  [M75] 
had  been  served  with  the  order  for  the  receiver,  and  he 
had  served  the  receiver  with  the  declaration  in  ejectment,  neither 
of  which  facts  occur  in  this  case. 


The  Tice-Chancellor  said  that  the  court  did  not  allow  the 
possession  of  the  receiver  to  be  interfered  with  or  disturbed  by 
any  party,  whether  claiming  paramount  or  under  the  right  which 
the  receiver  was  appointed  to  protect[l]  If  a  party  claiming  a 
right  in  the  same  subject-matter  was  in  possession  of  the  rights 
which  he  claimed  at  the  time  the  receiver  was  appointed,  the 
appointment  of  the  receiver  left  him  in  such  possession ;  if,  on 
the  other  hand,  the  claimant  was  out  of  possession,  he  must  apply 
for  the  leave  of  this  court  before  he  instituted  any  legal  proceed- 
ings affecting  the  possession  which  the  receiver  had  acquired.[l] 
The  court  had  then  an  opportunity  of  considering,  and,  in  a 
sense,  of  trying,  the  right  of  the  applicant  to  proceed  at  law,  be- 
fore it  sanctioned  the  proceeding.  How  far  that  preliminary  trial 
in  this  court  should  go  might  depend  upon  the  circumstances  of 
the  case.(a)  Whether  the  party  proceeding  at  law  did  or  did  not 
know  that  a  receiver  had  been  appointed  over  the  property,  or 
however  clear  the  right  of  the  claimant  might  be,  the  court  would 

(a)  See  9  Vm.  339. 

[1]  That  a  leceirer  rapraentB  the  intereet  of  all  the  parties  m  the  property^  and  that 
it  ii  hie  doty  to  protect  it  to  the  beet  of  hv  ability,  for  all  thoM  inteieated»  although 
that  iatereat  may  be  varioos  and  eonflicthre  or  involTod  in  doabU  See  Iddingt  ▼. 
Bruen,  and  otherM,  4  Sandf.  Ch«  Rep.  417 ;  Hutehinmm  v.  Litrd  MiMtorecne,  2  Ball 
A,  Beat  55 ;  Davit  ▼.  Duke  of  Marlborough,  2  Swan.  135 ;  Dtlany  ▼.  Matufield^ 
1  Hogan,  234. 
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restrain  the  prosecution  of  the  claim,  if  it  were  instituted  with- 
out  the  leave  of  this  court.  The  court  had  the  power  of  indem- 
nifying a  party  who  applied  in  a  regular  manner  fw  the  protee- 
tion  of  his  rights,  or  to  have  them  put  in  a  train  for  adjudica- 
tion.(a)  The  injunction  in  this  case  must  be  granted,  but  it  was 
not  a  case  for  costs. 


[•476]  *Grippith  v.  Ricketts. 

1844 :  17th,  ISth,  and  20th  April. 

The  49th  Order  of  Augcut,  1841,  does  not  dispense  with  the  necearity  of  stating,  in  a 

.  bill  of  revivor,  so  mnch  of  the  pleadings  in  the  original  suit  as  is  sufficient  to  shoir 
the  title  of  the  plaintiff,  as  against  the  defendant,  to  revive  the  suit. 

If  the  statements  in  the  bill  of  revivor  do  not  show  a  title  to  revive,  the  plaintiff  can- 
not on  demurrer  snpply  the  defect  by  reading  the  record  of  the  original  bill,  although 
that  record  be  referred  to  m  the  bill  of  revivor.[l] 

The  title  to  revive  the  soit  against  the  defendant  is  not  shown  by  the  mere  statemenW 
that  such  defendant  is  the  representative  of  a  party  who  had  answered  the  original 
biU. 

The  plaintiff  cannot,  on  demorrer,  sustain  the  bill  by  waiving  the  relief  prayed  against 
the  demurring  defendant. 

Where,  consistently  with  the  statements  in  a  bill  of  revivor,  the  deftndnrt  might  have 
been  made  a  party  either  to  receive  or  pay  what  was  dne  to  her  from  the  estate  of 
which  she  was  the  representative,  or  to  account  for  her  own  receipts,  but  it  did  not 
appear  whether  she  was  a  party  for  any  of  such  purposes,  or  in  what  character  she 
was  brought  before  the  court,  her  demurrer  was  allowed. 

The  bill,  which  are  filed  by  Albina  Griffith,  the  devisee  of  E. 
Griffith,  against  Richard  Ricketts  the  younger,  Caroline  Rosina 
Frost,  and  Henry  Ricketts,  stated,  that  Edmund  Griffith,  on  or 
about  the  3rd  of  February,  1827,  exhibited  his  original  bill 
against  W.  P.  Lunell,  Richard  Ricketts  the  younger,  and  Eliza- 

(a)  See  TkanuuY.BrigMtoeke,  4  Russ.  64.  Doubts  fonneriy  existed  whether  co- 
pyhold lands  were  subject  to  sequestration :  3  Swans.  389,  394,  998»  n.  And  legari 
to  the  interests  of  the  lord  seems  to  be  the  ground  on  which  partition  of  copyfaoUa  hac 
been  refused :  HorneaHle  v.  Charleewarth,  1 1  Sim.  315.    See  aho  the  preceding 

[I]  Wett  V.  HaU,  3  Har  dt  John  221. 
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beth  his  wife,  Isaac  Leonard,  John  Leigh  Frost,  and  Ann  his 
wife,  stating^  amongst  other  things,  that  certain  hereditaments 

• 

therein  mentioned  were,  by  indentures  of  lease  and  release,  dated 
the  5th  and  6th  of  December,  1800^  respectively,  conveyed  by 
way  of  mortgage  to  Richard  Ricketts,  and  that  Richard  Ricketts 
subsequently  entered  into  the  pos3ession  of  the  said  mortgaged 
premises,  and,  in  or  about  the  year  18*12,  let  one  Solomon  Moore 
into  possession  of  the  .same  premises,  and  stating  that  Solomon 
Moore  continued  in  such  possession  until  his  death,  and  that 
thereupon  John  Lefgh  Frost  and  Ann  his  wife  (the  daughter  and 
administratrix  of  Solomon  Moore)  came  into  such  possession, 
and  Had  col&tinued  in  such  possession  ever  since  ;  and  also  fur- 
ther stating  the  death  of  Richard  Ricketts,  having  by  his  will 
appointed  .W.  P.  Lunell,  Richard  Ricketts  the  younger,  (in  the 
*said  biU  stated  to  be  the  heir-at-law  of  Richard  Ricketts,)  and 
Isaac.  J^onard  his  executors,  and  prayed  that  Eklmund  Griffith 
might  redeem  and  have  a  reconveyance  of  the  said  he- 
reditaments, and  in  order  thereto,  that  an  'account  might  [M77] 
be  taken  of  what  was  due  upon  the  said  indentures  of 
the  5th  and  6th  of  December,  1800,  for  principal  and  interest, 
and  also  an  account  of  the  rents  and  yearly  produce  of  the  said 
hereditaments  during  the  time  that  Richard  Ricketts  and  his 
said  executors  and  John  Leigh  Frost  had  been  in  possession 
thereof;  and  that  the  said  executors  and  John  Leigh  Frost  and 
Ann  his  wife  might  be  charged  with  the  rents  of  the  said  heredi- 
taments received  by  them,  or  which,  but  for  their  own  wilful 
default,  might  have  been  received  by  them ;  and  that  all  neces- 
sary accounts  might  be  taken  of  the  respective  personal  estates 
of  the  said  Richard  Ricketts,  deceased ;  and  the  usual  directions 
for  reconveyance  on  redemption,  by  the  said  Edmund  Griffith 
paying  what,  if  anything,  might  be  found  due  on  the  said  mort- 
gage security ;  and  for  a  receiver  and  injunction  in  the  mean- 
time. That  the  said  executors  and  John  Leigh  Frost  and  Ann 
his  wife  put  in  their  answers  (now  as  of  record)  to  the  said  bill ; 
that  the  statement  in  the  said  bill,  that  Richard  Ricketts  the 
younger  was  the  heir-at-law  of  Richard  Ricketts,  was  erroneousi 
for  that  one  Elizabeth  Ricketts  was  such  heiress-at-law,  and  on 
the  death  of  Richard  Ricketts,  the  legal  estate  in  the  mortgaged 
YoL.  in.  63 
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premises  descended  to,  and  was  vested  in  the  said  Elizabeth 
Ricketts :  that  the  said  plaintiff  Edmund  Griffith  (lied  the  15th 
of  June,  1835,  intestate,  whereupon  the  said  suit  and  proceed- 
ings became  abated,  and  E.  Griffith,  the  heir-at-law  of  Edmund 
Griffith,  and  late  husband  of  the  plaintiff,  became  entitled  to  the 
equity  of  redemption  of  the  mortgaged  premises  ;  and  the  said 
E.  Griffith  died  the  8th  of  December,  1842,  having  by  his  will 
given  and  devised  all  his  real  and  persoual  estate  to  the  plain- 
tiff, his  widow :  that  W.  P.  Lunell  and  Isaac  Leonard  had  died, 
leaving  Richard  Ricketts  the  younger  the  sole  surviving  execu- 
tor of  Richard  Ricketts :  that  the  said  Elizabeth  Ricketts 
[*478]  had  died,  leaving  the  defendant  *Henry  Rickett,  in  whom 
the  legal  estate  of  the  said  mortgaged  premises  was  now 
vested,  her  heir-at-law :  that  John  Leigh  Frost  died  in  October, 
1836,  intestate,  and  letters  of  administration  to  his  estate  and ' 
effects  were  granted  to  Ann  Frost,  his  widow,  who  had  got  in  all 
his  personal  estate :  that  Ann  Frost  was  the  sole  next  of  kin  of 
Solomon  Moore,  and  the  said  Ann  Frost  died  on  the  16th  of  July, 
1842,  having  by  her  will  appointed  her  daughter,  the  defendant 
Caroline  Rosina  Frost,  her  sole  executrix,  who,  in  September, 
1842,  duly  proved  the  will,  and  was  the  sole  legal  personal  re- 
presentative of  Ann  Frost,  and  entitled  to  letters  of  administra- 
tion to  the  personal  estate  of  Solomon  Moore :  that,  immediately 
on  the  death  of  Ann  Frost,  the  defendant  Caroline  Rosina  Frost 
entered  into  possession  or  receipt  of  the  rents  and  profits  of  the 
said  mortgaged  premises,  and  continued  in  such  possession  and 
receipt,  and  had  received  considerable  sums  on  account  thereof 
and  letters  of  administration  de  bonis  non  of  Solomon  Moore  were 
subsequently  granted  to  her :  that  the  plaintiff  was  entitled  to 
have  the  said  suit  and  proceedings  revived  against  Richard  Rick- 
etts the  younger  and  Caroline  Rosina  Frost,  and  that  Caroline 
Rosina  Frost  ought  to  account  to  the  plaintiff  for  the  rents  and 
profits  of  the  mortgaged  premises  received  by  her  or  by  the  said 
Ann  Frost,  or  which,  without  their  respective  wilful  default, 
might  have  been  received.  The  bill  prayed  that  the  said  suit 
and  proceedings  so  abated  as  aforesaid  might  be  revived  against 
the  defendants  Richard  Ricketts  the  younger  and  Caroline  Ro- 
sina Frost,  and  be  in  the  same  plight  and  condition  as  at  the 
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time  of  such  abatement,  and  that  the  plaintiff  might  have  the 
benefit  thereof;  and  that  an  account  might  be  taken  of  the  rents 
and  profits  of  the  said  mortgaged  premises  received  by  the  defen- 
,dant  Caroline  Rosina  Frost,  and  that  she  might  either 
admit  assets  of  Ann  Frost  sufficient  to  answer  'anything  [*479] 
that  might  be  found  due  to  the  plaintiff  from  the  estate 
of  Ann  Frost,  or  that  an  account  might  be  taken  of  the  personal 
estate  of  Ann  Frost  come  to  the  hands  of  the  defendant  Caroline 
Rosina  Frost,  and  that  the  same  might  be  applied  in  a  due 
course  of  administration,  and  that  the  plaintiff  might  have  such 
relief  against  the  defendant  Henry  Ricketts  as  was  prayed  by  the 
said  bill  against  Richard  Ricketts  the  younger,  as  heir-at-law  of 
Richard  Ricketts,  deceased,  in  respect  of  the  legal  estate  in  the 
said  mortgaged  premises. 

The  defendant  Caroline  Rosina  Frost  demurred  to  the  bill, 
for  want  of  equity. 


Mr.  RomiUy  and  Mr.  Osbomcj  for  the  demurrer,  contended 
that  there  was  no  statement  in  the  bill  showing  any  title  to  re- 
vive the  suit  against  Caroline  Rosina  Frost.    They  referred  to 
the  cases  of  Foster  v.  Hodgs(nt{a)  Frictas  v.   Dos  SanioSj{b) 
Woods  V.  WoodSj{c)  Phelps  v.  SproiUe.{d) 

Mr.  7^7171^  and  Mr.  Ptrie,  in  support  of  the  bill,  (besides  in- 
sisting upon  the  effect  which  they  argued  ought  to  be  given  to 
the  several  statements  in  the  bill,)  relied  on  the  order  XLIX  of 
August,  1841,  as  dispensing  in  the  bill  of  revivor  with  the  state- 
ments in  the  pleadings  in  the  original  suit.  They  referred  also 
to  Metcalfe  v.  Metcalfe.{e)  Story,  Com.  Eq.  PL,  pi.  384,  p.  253 ; 
and  Ld.  Redes.  Tr.  PL,  p.  66,  ed.  4. 

*Yice-Chancellor  : — It  is  always  necessary  that  a    [*480] 
bill  of  revivor  should  contain  statements  showing  the 
right  of  the  plaintiff  to  revive  the  suit  against  the  defendants ; 
and  the  question  is,  whether  the  statements  in  this  bill  are  suffi- 

(a)  19  Vm.  ISO.  (b)  1  Y.  &  J.  574.  (e)  10  Sim.  197. 

(A  4  Sim.  318.  (e)  1  Keen,  79. 
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cient  to  show  the  right  to  revive.  What  statements  are  neces- 
sary for  that  purpose  must  of  course  depend  upon  the  circum- 
stances of  each  particular  case.  It  may  sometimes  be  unneces- 
sary to  state  in  a  bill  of  revivor  any  of  the  statements  in  the^ 
original  bill ;  as,  for  example,  in  a  common  creditor's  suit  against 
the  personal  representatives  of  the  deceased  debtor,  praying  the 
usual  accounts,  and  nothing  more.  After  the  answer  of  such 
personal  representative  has  been  put  in,  the  statement  that  the 
plaintiff  filed  his  bill,  the  character  in  which  he  filed  it,  and  the 
prayer,  and  that  the  defendants  to  the  original  bill  (stating  in 
what  character  they  were  sued)  answered  the  bill  and  died,  and 
that  the  defendant  to  the  bill  of  revivor  had  obtained  probate  or 
letters  of  administration  (as  the  case  might  be)  to  the  debtor 
against  whose  estate  the  accounts  were  prayed,  might  be  a  suffi- 

w 

cient  statement.  In  other  cases  all  the  allegations  of  the  origi- 
nal bill  may  be  necessary  to  be  repeated.  But,  on  the  other 
hand,  it  was  not  necessary  that  the  plaintiff  in  a  bill  of  revivor 
should  state  more  than  would  show  his  title  to  revive.  How- 
ever, before  the  orders  of  August,  1841,  a  practice  had  grown  up 
of  stating  at  great  length  in  all  bills  of  revivor  the  very  case 
made  by  the  original  bill — ^thereby  occasioning,  in  the  majority 
of  cases,  great  and  imnecessary  expense  to  the  suitor.  Whether 
this  practice  arose,  as  it  has  been  suggested,  from  a  passage  in 

Lord  Redesdale's  Treatise,(a)  or  whether  it  arose,  as  it 
[*481]    was  said  to  have  done,  from  some  decisions  *of  Sir  John 

Leach,  it  was  to  correct  the  practice  that  the  49th  order 
of  August,  1841,  was  made.  It  was  at  first  thought  that  the 
proper  way  of  correcting  the  practice  objected  to  was  by  a  deci* 
sion  of  the  court  declaring  the  proper  course  of  the  court  in  such 
cases ;  but,  as  the  practice  had  become  established,  and  it  was 
not  likely  that  any  suitor  would  be  advised  to  incur  the  risk  of 
a  demurrer,  and  the  expense  of  an  appeal,  only  to  correct  the 
practice  of  the  court  for  the  good  of  others,  Lord  Cottenham 
made  the  49th  order.  The  intention  of  that  order  was  merely 
to  get  rid  of  the  practice  I  have  referred  to,  and  restore  the  old 
practice ;  it  was  not  intended  to  dispense  with  the  necessity  of 

(a)  See  White  on  Snpplemeiit  and  ReviyoTi  p.  109. 
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Stating  enough  to  show  the  title  to  revive :  the  concluding  words 
of  the  order,  in  fact,  point  to  that  necessity.(a) 

In  this  case  the  defendant  Caroline  Rosina  Frost,  who  has  de- 
murred, is  the  personal  representative  of  Solomon  Moore,  and 
also  of  Ann,  the  wife  of  John  Leigh  Frost.  The  bill  is  for  re- 
demption, and  Caroline  Rosina  Frost  may  be  a  defendant  to  the 
bill  for  one  of  three  purposes :  first  to  receive  what,  if  anything, 
may  be  due  to  Solomon  Moore  or  to  Ann  Frost ;  secondly,  to 
pay  what,  if  anjrthing,  may  be  due  from  Solomon  Moore  or  Ann 
Frost ;  or,  thirdly,  to  account  for  her  own  receipts  since  the 
death  of  Ann  Frost. 

With  regard  to  the  first  purpose  which  I  have  suggested,  it 
does  not  appear  what  beneficial  interest  Solomon  Moore  or  Ann 
Frost  had,  if  in  fact  they  had  any,  in  the  subject  of  the  suit 
The  bill  states  only  that  they  were  let  into  possession,  and  that 
no  conveyance  was  executed  to  either  of  them.  Con- 
sistently with  this  statement,  *it  may  be  that  neither  of  [*482] 
them  had  any  beneficial  interest,  or  that  they  had  none 
which  survived  to  Solomon's  Moore's  estate,  or  accrued  to  Ann 
Frost  at  his  decease,  or  which  survived  to  Ann  Frost's  estate. 
So  far  it  does  not  therefore  appear  fix>m  this  statement  that  there 
was  any  ground  for  making  Ann  Frost  a  party  to  the  suit 
With  respect  to  the  second  purpose  for  which  the  defendant 
might  be  a  necessary  party  to  the  bill  of  revivor,  it  must  be  ob- 
served that  there  is  no  prayer  that  Solomon  Moore  or  his  estate 
might  account ;  and  such  a  prayer  cannot  be  intended  under  the 
prayer  for  general  relief^  unless  it  would  be  a  necessary  result 
of  the  statements  made  upon  the  pleadings.  Now,  there  is  no 
suggestion  that  Ann  Frost  received  anything  after  her  husband's 
death,  and  it  is  plain  she  would  not  be  accountable  for  her  hus 
band's  receipts.  So  far,  therefore,  as  regards  any  information 
which  the  bill  gives  me  as  to  the  purpose  for  which  Ann  Frost 
was  a  defendant  in  the  original  suit, — whether  it  was  to  receive 
or  to  pay, — whether  in  respect  of  some  beneficial  interest  in  Solo- 
mon Moore,  as  his  administratrix,  (which  this  bill  says  she  was,) 
— ^whether  in  respect  of  some  interest  her  husband  claimed  in 

(«)  Bmt.  OnL  Can.  17a 
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her  right  after  Solomon  Moore's  death, — or  whether  as  an  ac- 
counting party, — ^I  am  left  in  entire  ignorance  upon  the  present 
record.  It  may  have  been  for  some  or  one  of  these  purposes  that 
she  was  made  a  defendant ;  but  upon  the  statements  in  this  bill, 
there  is  nothing  to  show  what  the  purpose  was.  But  it  was 
said,  that,  on  this  occasion,  it  was  too  late  to  enter  into  those 
questions ;  that  Ann  Frost  was  a  defendant  to  the  original  bill, 
and  had  answered  with  her  husband  ;  and  that  that  alone  was 
sufficient  to  entitle  the  plaintiff  to  revive  the  suit  I  cannot  come 
to  that  conclusion.    It  was  her  husband's  answer,  and  not  her's ; 

and  without  knowing  for  what  purpose  she  was  made  a 
[*483]    defendant,  it  is  impossible  to  say  with  certainty  *how 

far  (if  at  all)  she  was  bound  by  her  husband's  answer 
after  his  death.  If,  however,  I  take  the  answer  to  have  been 
the  answer  of  Ann  Frost,  and  binding  upon  h^r,  my  conclusion 
would  still  be  the  same.  Unless  bills  of  revivor  are  exceptions 
to  all  other  bills,  the  plaintiff  is  bound  to  let  the  defendant  know 
for  what  purpose  such  defendant  is  brought  before  the  court. 
In  this  case,  the  present  defendant  is  entitled  to  know  whether 
it  is  as  the  representative  of  Solomon  Moore  or  Ann  Frost  that 
she  is  made  a  party,  and,  in  either  case,  for  what  purpose.  Un- 
less this  is  shown,  I  think  the  bill  of  revivor  does  not  show  a 
title  to  revive.  It  does  not  show  that  the  purpose  for  which  Solo- 
mon Moore  or  Ann  Frost  were  made  parties  necessarily  gives  a 
right  to  proceed  against  the  estate  of  either.  I  may  observe, 
that,  according  to  the  charges  in  this  bill,  it  would  appear  that 
Caroline  Rosina  Frost  is  brought  before  the  court  in  respect  of 
some  demand  which  the  plaintiff  supposes  he  has  against  the 
estate  of  ^nn  Frost,  and  not  as  administratrix  of  Solomon  Moore, 
or  in  respect  of  his  estate.  The  bill  charges,  that  the  defendant 
ought  to  account  for  the  rents  and  profits  of  the  mortgaged  pre- 
mises received  by  Ann  Frost,  and  that  she  ought  to  admit  assets 
of  Ann  Frost  sufficient  to  answer  the  same,  or  that  an  account 
of  the  estate  of  Ann  Frost  might  be  taken.  If  the  chaises  in 
the  bill  must  be  so  construed  as  to  exclude  relief  against  the  es- 
tate of  Solomon  Moore,  the  case  is  clear. 

It  is  not  necessary  that  I  should  advert  to  the  third  purpose 
for  which  Caroline  Rosina  Frost  might  have  been  possibly  made 
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a  party,— that  is,  to  account  for  her  own  receipts  of  the  rents 
and  profits  since  the  death  of  Ann  Frost, — further  than  to  say, 
that  this  bill  of  revivor  is  clearly  not  founded  upon  any 
such  merely  personal  *claim  against  the  defendant,  nor    [*484] 
was  the  title  to  revive  put  upon  that  ground  in  the  ar- 
gument at  the  bar. 

It  was  said,  that  the  difSculty,  if  any,  which  arose  from  the 
defective  statement  of  the  case  on  the  bill  of  revivor,  might  be 
obviated  by  turning  to  the  record  of  the  original  bill.  In  the  • 
case  of  Campbell  v.  Mackay^{a)  Lord  Cottenham  said,  that  there 
might  be  a  difference  in  the  effect  of  the  statement  upon  the  bill 
of  a  deed,  and  of  a  matter  of  record,  as  in  the  latter  case  the 
court  could  test  the  accuracy  of  the  statement ;  but  that  obser- 
vation does  not  apply  to  this  case,  for,  if  the  statements  of  tha 
bill  of  revivor  are  to  be  explained  by  importing  into  it  the  state- 
ments of  the  original  bill,  it  is  obvious  that  the  defendant  to  the 
bill  of  revivor  cannot  safely  demur,  until  he  has  taken  a  copy 
of  the  original  bill,  and  ascertained  whether  he  can  sustain  his 
demurrer  upon  the  statements  which  it  contains.  I  am  of  opi- 
nion that  the  demurrer  must  depend  upon  the  bill  of  revivor, 
without  reference  to  the  statements  of  the  original  bill  further 
than  they  appear  upon  the  bill  of  revivor. 

It  was  suggested,  on  the  part  of  the  plaintiff,  that  the  relief 
against  Caroline  Rosina  Frost  might  be  waived,  and  the  bill 
thereby  sustained.  That  might  be  done  at  the  hearing,  but  not 
upon  demurrer.  If,  in  the  latter  case,  the  waiver  of  relief  were 
sufficient,  few  demurrers  would  be  supported.  The  plaintiff 
may  have  leave  to  amend  her  bill  upon  payment  of  the  costs  of 
the  demurrer. 

(a)  1  MyL  &  Cr.  613. 
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[•485  J  *Hep  WORTH  V,  He  SLOP. 

1844 ;  SOth  and  22iid  April. 

The  mortgagee  or  mcnmbrancer,  consenting  to  a  sale  of  the  mortgaged  premises  in 
an  administration  suit,  does  not  thereby  waive  his  nght  to  be  paid  his  principal*  in- 
terest, and  costs  out  of  the  moneys  produced  by  the  sale,  in  priority  to  the  costs  of 
the  plaintifls  in  the  cause. 

A  creditor's  suit.  The  estate  was  insolvent.  At  the  hear* 
ing  the  usual  inquiry  was  directed  as  to  what  real  estate  the 
testator  died  seised  of,  and  a  sale  thereof  was  directed  ;  and  if 
the  master  should  find  any  part  of  such  real  estate  subject  \jd 
any  mortgage  or  incumbrance,  and  the  mortgagee  or  incumbran- 
cer  should  consent  to  a  sale,  then  it  was  declared  that  such  mort- 
gagee or  incumbrancer  ought,  in  the  first  place,  to  be  paid  out 
of  the  purchase-money  arising  from  the  sale  of  the  mortgaged 
premises  ;  and  the  master  was  to  take  an  account  of  the  princi- 
pal and  interest  due  on  any  such  mortgage. 

The  master,  by  his  separate  report,  found,  that  the  real  estate 
therein  mentioned  was  conveyed  by  the  testator  to  William  Ays- 
ton  by  way  of  mortgage,  to  secure  800/.  and  interest,  and  that 
the  testator  had  also  deposited  the  deeds  and  muniments  of  the 
copyholds  with  E.  M.  and  S.  Colbeck,  to  secure  200/.  and  inte- 
rest ;  that  William  Ayston  and  the  survivors  of  the  Colbecks 
were  willing,  and  had  consented  to  concur  in  a  sale  of  the  said 
estates ;  that  he  had  caused  the  same  to  be  sold,  and  had  allow- 
ed certain  persons  the  purchasers  thereof  respectively,  as  therein 
mentioned.  The  report  was  confirmed,  and  the  purchase-money 
paid  into  court. 

The  mortgagees,  Ayston  and  the  Colbecks,  who  were  not  par- 
ties to  the  cause,  now  presented  their  petition,  praying  that  their 
costs,  charges,  and  expenses,  in  respect  of  the  sale  and  convey- 
ance to  the  purchaser,  and  of  the  petition,  might  be  taxed  and 
paid  out  of  the  purchase-moneys  in  court ;  and  that  the  sums  so 
due  to  tliem  respectively  for  principal  and  interest  might 
[•486]  be  paid  to  *them  out  of  the  residue  of  such  purchase- 
moneys,  so  far  as  the  same  would  extend. 

Mr.  Kenyan  Parker^  for  the  petitioners. 
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Mr.  Willeockj  for  the  plainti£f,  submitted,  that  the  costs  of  the 
plaintiff  in  respect  of  the  sale  ought  to  be  paid  out  of  the  pur- 
chase-moneys prior  to  the  payment  of  the  principal  and  interest 
due  on  the  mortgages.  The  estate  being  insolvent,  the  mortga- 
gees  had,  by  the  sale,  escaped  the  cos%  of  a  foreclosure  suit  for 
the  purpose  of  realizing  their  seciuities ;  and  the  sale  had  been 
with  their  consent^  and  for  their  benefit :  Kenebel  v.  Scrafftonjl^a) 
Br  ace  y.  Duchess  of  Marlbor(mgh^{b)  White  y.  Bishop  of  Peter* 
borough,{c)  Upperton  y,  Ifarri3,(d)  Tipping  v.  Power ^{e)  Al- 
dridge  v.  Westhrook:[f) 


Yicr-Chancellor-: — J  think  the  testator,  the  mortgagee,  is 
entitled  in  this  case  to  b6  paid  his  principal,  interest,  and  costs, 
including  his  costs  of  the  sale,  in  preference  to  any  claim  of  the 
parties  in  the  cause. 

That  a  mortgagee  is  entitled  to  his  principal,  interest  and 
costs,  as  against  the  mortgagor,  and  puisne  incumbrancers  claim- 
ing under .  the  mortgagor,  cannot,  as  a  general  proposition,  be 
disputed.  But  it  was  said  that  in  this  case  the  mortgagee, 
consenting  to  a  sale,  had  thereby,  to  the  extent  at  least  of  the 
costs  of  the  sale,  lost  his  priority,  and  that  the  ex- 
penses of  the  sale  should  *at  all  events,  come  out  of  the  [*487] 
proceeds  of  the  sale  in  the  first  instance ;  and  Kenebel 
V.  Scrafton{g)  was  referred  to.  I  am  not  of  that  opinion.^  The 
only  grounds  upon  which  the  plaintiff  in  the  cause  can  success- 
fully contend  that  he  has  a  right  to  be  paid  his  costs  of  the  sale, 
out  of  the  proceeds  of  the  sale,  to  the  prejudice  of  the  mortga- 
gee, must  be,  either  that  such  costs  are  properly  administration 
costs  in  the  cause,  or  that  the  sale  has  been  for  the  benefit  of 
the  mortgagee.  Now,  on  what  principle  can  I  consider  the  costs 
of  sale  as  administration  costs,  so  as  to  affect  the  priority  of  mort- 
gagee ?  The  object  of  the  suit  is  to  administer  the  estate  of  the 
deceased  debtor,  subject  to  th^  mortgage.  The  equity  of  redemp- 
tion only  is  the  subject  of  administration  in  the  suit.  The  plain- 
tiff has,  in  the  absence  of  the  mortgagee,  obtained  the  decree  to 

(a)  13  Vei.  370.  (h)  Moa.  50.  (c)  Jac.  403. 

{d)  7  Sim.  444.  (e)  1  Hare,  410.  (/)  5  Bmv.  188. 

(g)  13  Yes.  37a 

YoL.  III.  64 
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sell  the  estate,  subject  to  the  mortgagQ,  or  fiee  from  incumbran- 
ces, with  the  consent  of  the  mortgagee.  The  mortgagee  con«> 
sented  that  the  estate  should  be  sold  free  from  incumbrances. 
How  can  such  a  consent  have  the  effect  of  subjecting  the  secu* 
rity  of  the  mortgagee  to^e  costs  of  the  sale  ordered  by  the  de- 
cree ?  I  can  see  no  ground  for  it.  The  consent  of  the  mortga- 
gee, that  the  mode  of  administering  the  equity  of  redemption 
shall  be  by  a  sale  of  the  estate,  free  from  incumbrances,  is  no 
waiver  of  his  priority ;  although,  where  the  sale  is  pecuUarly 
for  his  benefit,  it  may  possibly  be  otherwise, — which  may  ex- 
plain some  of  the  cases.  If  Kenebel  v.  Scrafton  be  an  autho- 
rity to  the  contrary,  it  will,  as  far  as  my  experience  goes,  be 
found  to  have  been  overruled  in  practice  ;  for  which  Uppertan 
V.  Harris<m{a)  and  Aldridge  v.  Westbro6k{b)  are  authorities.  In 
Tipping  V.  Power,{c)  I  had  occasion  to  consider,  but 
[*488]  not  to  decide  this  point ;  and  I  then  satisfied  myself  that 
the  mere  circumstance  that  a  mortgagee  concurred  in  a 
sale  would  not  deprive  him  of  the  ordinary  rights  of  a  mortga- 
gee as  to  costs.  There  must  be  some  special  circumstances  to 
produce  that  effect 

It  was  said,  that  the  mortgagee  not  being  a  party  in  the  cause 
made  a  difference,  and  that  Kenebel  v.  Scrafton  tuhied  upon 
that  circumstance.  Now  I  should  have  thought  the  present  case 
stronger  for  the  mortgagee : — ^when  he  is  a  party  in  the  cause, 
there  might  be  some  color  for  saying  his  mortgage  is  the  subject 
of  an  administration  suit,  but  that  clearly  cannot  be  said  where 
he  is  not  a  party.  In  neither  case,  however,  does  the  mortgagee 
waive  his  priority  by  merely  consenting  to  a  sale.  The  plain- 
tiff in  this  cause  would  have  incurred  the  same  expenses  by  atr 
tempting  to  sell  the  estate  subject  to  the  mortgage,  as  by  selling 
it  free  from  incumbrances. 

(a)  7  Sim.  444.  (h)  5  Beav.  18&  (e)  1  Hare,  410. 
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M'Gregor  v.  Topham. 

1844 :  3l8t  January ;  I3tl],  17th,  19th,  and  30th  February ;  llth  Nov. 

The  influence  upon  the  minds  of  the  jurors,  which  might  possibly  be  produced  by  the 
reputation  of  a  material  witness  on  a  trial,  in  afieetinip  the  relative  credit  to  be 
given  to  the  testimony  of  that  and  the  other  witnesses,  is  no  ground  of  changing 
the  venue  from  the  county  or  neighboriiood  in  which  such  material  witnesses  re- 
sides and  is  best  known. 

The  plaintiff  Cordelia  M'Gregor,  the  wife  of  the  plaintiff  Pat- 
rick M'Gregor,  was  the  customary  heiress  of  Richard  Wrightson, 
who  died  in  1831,  seised  of  lands  situated  in  the  manor  of  Bond- 
gate,  in  Darlington,  in  the  county  of  Durham.  The  defendant 
^£liza  Henrietta  was  the  widow  of  Richard  Wrightson,  and  after- 
wards the  wife  of  the  defendant  Thomas  Topham.  The  bill, 
which  was  filed  in  July,  1842,  suggested  a  pretence  on  the  part 
of  the  defendants,  that  Richard  Wrightson,  on  the  29th  of  De- 
cember, 1829,  executed  a  paper  writing  as  his  will,  and 
*that  his  execution  thereof  was  attested  on  the  same  day  [*489] 
by  several  witnesses  who  were  present  when  he  execu- 
ted such  paper  writing,  and  that  he  thereby  devised  all  his  free- 
hold and  copyhold  estates  whatsoever  to  the  said  Eliza  Henri- 
etta Topham,  her  heirs  and  assigns,  for  ever ;  and  that  the  de- 
fendants further  pretended  that  Eliza  Henrietta  Topham,  by 
virtue  of  such  alleged  will,  was  entitled  to  make  a  settlement 
of  the  said  copyhold  premises  as  therein  mentioned,  and  to  pro- 
cure the  same  to  be  surrendered  to  the  trustees  of  the  said  settle- 
ment, upon  the  trusts  thereof,  as  in  the  bill  mentioned.  The  bill 
prayed  a  declaration,  that,  upon  the  decease  of  Richard  Wright- 
son, the  said  copyhold  hereditaments  within  the  manor  of  Bond- 
gate  descended  to  the  plaintiff  Cordelia  M'Gregor,  as  his  custom- 
ary heiress-a^law,  and  that  the  defendants  might  be  decreed  to 
deliver  up  possession  of  the  same  to  the  plaintiffs  in  right  of  the 
plaintiff  Cordelia  M'Gregor ;  and  that  the  defendants,  the  trus- 
tees, might  be  decreed  to  surrender  the  jsame  to  the  use  of  the 
plaintiffs,  or  to  trustees  for  them,  and  to  come  to  an  account  for 
the  rents  and  profits :  and  if  the  defendants  should  set  up  any 
such  will  of  Richard  Wrightson,  then  that  it  might  be  ascertain- 
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ed  whether  any  such  will  was  or  not  duly  signed  and  published 
by  him,  whilst  of  sound  and  disposing  mind,  memory,  and  un- 
derstanding,  and  that,  if  necessary,  an  issue  might  be  directedi 
or  that  the  plaintiffs  might  be  at  liberty  to  bring  ejectment,  and 
the  defendants  might  be  restrained  from  setting  up  the  legal  es- 
tate vested  in  the  said  trustees  in  bar  of,  or  as  a  defence  to  such 
issue  or  action. 

The  will  was  dated  the  29th  of  December,  1829,  and  the  exe- 
cution by  Mr.  Wrightson  was  attested  by  Francis  Mewburn,  the 
solicitor  who  drew  the  will,  and  Gteorge  Hind  and  Jane  Fenny, 
who  were  two  of  the  domestic  servants  of  Mr.  Wright- 
[•490]  son.  Mr.  Mewburn,  by  his  depositions  •laken  in  the 
cause,  testified  to  the  perfect  competency  of  Richard 
Wrightson,  at  the  time  of  making  his  will,  and  affirmed  its  due 
execution ;  and  the  two  other  attesting  witnesses.  Hind  and  his 
wife,  (Jane  Fenny  having  become  the  wife  of  Hind,)  deposed 
that  Richard  Wrightson,  at  the  time  they  were  requested  to  sign, 
and  did  sign  their  names  to  the  paper  writing  in  question,  as 
such  attesting  witnesses  thereto,  was  in  a  state  of  insensibility 
from  intoxication,  and  that  the  name  of  Richard  Wrightson 
thereto  was  not  in  his  handwriting. 

At  the  hearing  of  the  cause  in  January,  1844,  an  issue  devif 
savit  vel  non  was  directed  to  be  tried  at  the  then  ensuing  assizes, 
for  the  county  of  Durham.(a) 


Mr.  Anderdon  and  Mr.  Martin,  for  the-  plaintiffs,  moved  to 
change  the  venue  to  Westminster,  or  to  some  county  other  than 
Durham,  Northumberland,  or  York. 

Mr.  Roupellj  Mr.  Smythe,  and  Mr.  Addison,  for  the  defendants, 
opposed  the  motion. 

The  grounds  of  the  application  and  of  the  opposition  to  it,  as 
they  were  presented  to  the  court,  will  appear  from  the  judgment 

• 

{a)  The  iamie  was  aaked  for  by  the  plaintiffi,  and  aabmitted  to  by  the  defendants, 
without  any  qnestion  being  raised  whether  the  proper  proceeding  was  to  direct  an  is* 
me,  or  allow  the  plaintiffi  to  bring  an  ejectment,  restraining  the  defendants  fiom  set- 
ting op  their  legal  estate  mdependent  of  the  devise.     See  3  Mbr.  171. 
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The  authorities  cited  were,  Hill  v.  Payne,{a)  Doe  d.  Lloyd  v. 
JVUliams^{b)  Sedey  v.  EUison^{c)  Davis  v.  Lowndes,{d) 
Pybus  V.   S(nidamore^{e)  *  Thornton  v.   Jennings,{f)     [*491] 
The  King  v.  Holden,{g)  Petyt  v.  Berkleylh)  Wright 
V.   Tatham;{t)  3  Blackstone,  Com.  359;  1  Starkie  Evid.  13, 
14 ;  Lush,  Prac.  362. 


Feb.  12th. — ^Vice-Chancellor  : — An  application  was  made 
at  the  last  seal,  by  the  plaintiffs  in  equity,  to  change  the  venue 
from  Durham  to  London,  upon  a  suggestion,  that  a  fair  and  im- 
partial trial  could  not  be  had  at  Durham,  York,  Northumberland, 
or  Newcastle-upon-Tyne;  and  that  the  expense  and  inconve- 
nience of  trying  the  issue  at  Lancaster  or  Liverpool  would  be 
greater  than  trying  it  in  London.  It  was  suggested  also  that  the 
defendants  in  equity  would  have  to  examine  few,  if  any  wit- 
nesses, except  Francis  Mewburn. 

The  plaintiff's  affidavit  was  met  by  an  affidavit  on  the  part 
of  the  defendants,  from  which  it  appears,  that  the  capacity  of 
Mr.  Wrightson  to  make  a  will  before  the  date  of  the  will  in  ques- 
tion is  a  material  issue  in  the  cause,  and  that  the  trial  of  such 
issue  will  involve  the  necessity  of  examining  a  great  number  of 
witnesses  besides  Mr.  Mewburn.  In  consequence  of  this,  (as  I 
understand,)  or  for  some  other  reason,  the  plaintiff's  counsel 
abandoned  their  motion  so  far  as  it  proposed  that  the  issue  should 
be  tried  in  London,  and  proposed  that  it  should  be  tried  at  York. 
This  has  certainly  placed  me  in  considerable  difficulty,  unless  I 
can  be  satisfied  that  no  case  is  made  for  changing  the  venue  from 
Durham ;  for  there  is  not  a  word  in  the  plaintiff's  affidavit  which 
can  be  relied  upon  as  a  reason  for  not  trying  the  issue  at  Dur- 
ham which  will  not  equally  apply  to  York.  The  only 
question  which  the  argument  has  left  for  my  *conside-  [•492] 
ration  is  that  which  I  reserved, — whether,  leaving  the 
issue  to  be  tried  at  Durham,  I  should  give  any  special  directions 

(a)  3  Dow.  Pr.  C.  695.  (b)  5  Biu^.  N.  C.  205  ;  7  Scott,  143. 

(e)  6  Bing.  N.  C.  239  ;  8  Dow.  Pr  C.  266 ;  8  Scott,  498. 

id)  4  Bing.  N.  C.  711.  («)  7  Scott,  124.  (/)  5  Bing.  N.  C.  485. 

(g)  5  BariL  &  Add.  347.       (ft)  Gowp.  510.  {%}  2R.&.  MyL  1. 
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(as  was  done  in  Tatham  v.  Wrighi)  for  the  purpose  of  prevent- 
ing the  jury  from  being  composed  of  persons  resident  at  Darling- 
ton or  its  immediate  neighborhood. 

The  ground  of  the  application  is  of  an  unusual  character.  It 
is  not  that  the  success  either  of  the  plaintiff  or  the  defendants  in 
the  issue  is  a  subject  of  interest  to  any  of  the  persons  of  the 
county,  but  that  the  trial  will  involve  the  general  character  of 
one  of  the  attesting  witnesses  to  the  will,  and  that  his  personal 
character  is  such  an  object  of  interest  in  the  four  places  objected 
to,  that  a  fair  and  impartial  trial  cannot  for  that  reason  be  ex- 
pected. And  I  will  not  say,  that,  if  the  evidence  now  before  me 
were  such  as  to  support  the  suggestion,  I  should  think  myself 
justified  in  refusing  the  application,  or  such  modification  of  it  as 
I  have  referred  to,  with  reference  only  to  the  cause  from  which 
unfairness  and  partiality  were  to  be  apprehended. 

The  only  witnesses  in  support  of  the  application  are  the  plain- 
tiff McGregor  and  his  London  solicitor.  The  only  knowledge 
upon  the  subject  which  the  latter  possesses  appears  to  have  been 
derived  from  ten  days'  residence  at  Darlington,  upon  the  occa- 
sion of  executing  the  commission  for  the  examination  of  wit- 
nesses in  the  cause ;  and  if  the  trial  were  to  be  at  Darlington, 
and  the  jurors  were  to  be  selected  out  of  Darlington,  and  not  out 
of  the  body  of  the  county,  his  evidence  might  be  entitled  to  more 
weight  than  I  now  think  should  be  given  to  it  I  cannot  regard 
the  application  as  supported  by  any  evidence  except  that  of  the 
plaintiff  himself. 

Now,  I  remain  of  the  opinion  which  I  before  express- 
[M93]  ed,  *that,  if  the  objection  cannot  be  carried  higher  than 
this,  that  the  witnesses  will  be  known  in  person  and 
character  to  the  jurors,  that  is  no  ground  for  changing  the  venue. 
If  the  evidence  led  me  to  the  conclusion  that  there  was  reason- 
able ground  for  apprehending  that  the  jury  would  be  in  part 
composed  of  persons  who,  from  their  connexion  with  Mr.  Mew- 
bum,  or  otherwise,  would  be  disposed  to  support  the  will,  whe- 
ther his  evidence  were  true  or  false,  or  without  fairly  trying  the 
character  of  that  evidence,  I  should  strongly  have  desired  to 
grant  the  plaintiff's  application.  But,  considering  out  of  how 
large  a  mass  of  population  the  forty-eight  jurors  must,  in  the  first 
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instance,  be  selected, — that,  unless  out  of  that  forty-eight  (to  be 
selected  without  the  possibility  of  favor  or  partiality)  more  than 
twelve  should  be  of  the  character  which  the  plaintiff's  objection 
supposes,  the  plaintiff's  suggestion  must  be  groundless ;  and, 
considering  also  that  the  place  of  trial  will  be  eighteen  or  twenty 
miles  from  DarUngton,  I  think  I  should  be  making  applications 
of  this  nature  too  much  a  matter  of  course  if  I  were  to  grant  it 
to  any  extent 
Costs  of  the  motion  reserved. 


Fdf.  17th. — A  motion  was  now  made  on  behalf  of  the  plain- 
tiffs, that  the  cause  might  be  ordered  to  be  tried  at  the  sittings  in 
London  or  Westminster,  the  plaintiffs  offering  to  abide  such  order 
as  the  court  might  make  in  respect  of  the  extra  costs  of  the  de- 
fendants, occasioned  by  the  examination  of  their  witnesses  in 
London :  or  that  the  cause  might  be  tried  at  York,  by  a  jury 
chosen  from  the  West  Riding,  or  in  any  county  other  than  Dur- 
ham. 


Mr.  Anderdon  and  Mr.  Mariin^  for  the  motion ;  and  Mr.  Rtm- 
pellj  Mr.  Smythcj  and  Mr.  Addison,  conircu 

•Vice-chancellor,  after  observing,  that  the  applica-  [*494] 
tion  to  change  the  venue  was  rested,  in  the  first  place, 
upon  the  influence  or  supposed  influence  of  Mr.  Mewbum  in 
the  county;  and  that  the  imputation,  that  Mr.  Mewbum 
would  actively  use  that  influence  in  an  improper  manner,  had 
been  repudiated  by  the  counsel  for  the  plaintiffs ;  and  that, 
rejecting  the  direct  and  active  exercise  by  Mr.  Mewbum  of 
any  influence  he  might  possess,  the  question  remained  as  to 
influence  of  a  different  character : — 

Now,  upon  that  I  have,  as  to  one  point,  already  expressed  an 
opinion.  I  am  of  opinion,  without  any  reserve  or  qualification, 
that  the  mere  fact,  that  Mr.  Mewbum,  and  such  character  as  he 
has  eamed  in  life,  whether  good  or  bad,  are  known  throughout 
the  county  of  Durham,  independently  of  the  act  brought  into 
question  in  this  cause,  is  no  ground  for  changing  the  venue.  It 
is  one  thing  for  the  character  of  a  witness  to  be  known,  Tdiich 
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Blackstone  seems  to  think  conducive  to  justice,  and  another  for 
the  jury  to  bring  prejudices  and  partialities  to  the  trial  of  the 
right,  which  it  was  the  object  of  the  statute  of  Anne(a)  to  re- 
medy. 

[His  Honor  then  proceeded  to  consider  the  weight  to  be  attri- 
buted to  the  affidavits  in  support  of  the  application,  with  refer- 
ence to  the  opinions  expressed  by  the  deponents,  that  a  fair  trial 
could  not  be  had  in  the  county  of  Durham, — as  to  the  relations 
and  connexions  of  Mr.  Mewbum  in  the  county, — ^his  ex- 
[*495]  tensive  practice,  and  *niunerous  clients,  among  others 
land-owners  and  railway  companies, — ^the  excitement 
said  to  prevail  in  the  neighborhood  with  regard  to  the  subject  of 
the  trial, — and  the  allegation,  that  betting  had  taken  place  on 
the  result.] 

There  is  nothing  in  these  facts,  explained  as  they  are  by  the 
affidavits  on  behalf  of  the  defendants,  calculated  to  raise  a  pre 
sumption  that  prejudice  or  partiality  can  reasonably  be  supposed 
to  affect  a  special  jury  chosen  from  the  body  of  the  county.  So 
far  am  I  from  drawing  that  conclusion,  that,  were  I  upon  a  jury 
in  which  a  professional  man,  in  whom  I  had  been  in  the  habit 
of  confiding,  stood  chaif;ed  with  the  conduct  with  which,  in  this 
case,  Mr.  Mewbum  stands  charged,  I  should  most  strictly  watch 
the  evidence  for  the  very  purpose  of  ascertaining  whether  my 
previous  confidence  had,  or  had  not,  been  nciisplaced.  With  re- 
gard to  the  degree  of  excitement  or  interest  produced  in  the  mind 
of  the  public,  from  which  the  jurors  are  to  be  selected,  attending 
to  the  position  in  which  the  witnesses  stand,  and  to  the  limited 
local  range  which  they  give  to  the  supposed  excitement,  I  can- 
not think  the  apprehensions  of  the  plaintifis  have  any  just  foun- 
dation,— ^that  a  jury,  coming  from  the  body  of  the  county,  may 
not  safely  be  trusted  with  the  decision  of  the  question  in  this 
issue.  I  think  the  observation  of  a  learned  judge  in  one  of  the 
cases  cited  was  well  applied  to  this  case.    The  party  in  the  cause 

(0)  4  &  5  Ann.  c.  6.  Forteseue,  (De  Laud.  L.  L.,  &  26,)  treatin^r  of  the  aiivan- 
tagCNi  of  the  English  mode  of  trial,  adverts  to  the  knowledge  of  the  character  of  the 
witnesMi  as  one  of  the  qualifications  of  the  jurors  which  fit  them  to  he  judges  of  the 
fact :  *'  Zfli  omnia  tetamf,  qiuB  testes  diponere  norunt,  tt  ifft  t€§tiuM  frodmetmrmm 
agno9eunt  eon$tantias,  meowtantiatquet  et/rauMk" 
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erroneously  supposes  the  world  to  take  that  interest  in  the  ques- 
tion which  he  naturally  takes  in  it  himself.  I  regret  that  I  can- 
not, for  the  satisfaction  of  the  plaintiffs,  induce  the  defendants  to 
chanfe  the  venue  to  York ;  but  I  cannot  do  it  adversely. 

Il^otion  refused  with  costs. 


The  counsel  fbr  the  defendants  consented  that  jurors 
^residing  within  five  miles  of  Darlington  should  be  ex-    [*496] 

eluded. 


The  issue  was  tried  at  the  Spring  Assizes  for  the  coimty  of 
Durham ;  and  the  jury  found  that  Richard  Wrightson  did,  by 
the  said  paper  writing,  devise  his  estate  and  interest  of  and  in 
the  daid  copyholds  lands  and  tenements  in  manner  and  form  al- 
leged. 


June  24,  26,  28, 29 ,  Jtdi/  6. — ^The  plaintiffs  moved  for  a  new 
trial  of  the  issue  devisavit  vel  non,  and  that  such  trial  might  be 
ordered  to  be  held  in  London  or  Middlesex,  or  such  other  place 
as  the  court  should  direct 

Mr.  Kelly,  Mr.  Anderdon,  Mr.  Martin,  and  Mr.  Crompionf 
were  heard  in  support  of  the  motion ;  and  Mr.  Knowles,  Mr. 
Wortley,  Mr.  Romilly,  Mr.  Smythe,  and  Mr.  Addison,  contra. 
The  cases  of  Earl  of  Darlington  v.  Bowes,(a)  Peniberton  v. 
Pemberton,{b) '  tFhite  v.  Wilson,{c)  Locke  v.  Colman,(d)  Wilson 
V.  Beddard,(e)  and  G* Connor  v.  Malone,(f)  were  referred  to. 


November  Uth. — The  Yice-Chancellor,.  after  minutely 
weighing  the  evidence  given  at  the  trial,  and  the  affidavits 
made  in  support  of  the  application,  refused  the  motion. 

(a)  1  Eden,  370 ;  and  mo  caaem  oited  in  the  notes  thereto. 

(6)  11  Vee.  50.  (e)  13  Vee.  87.  (d)  3  MyL  &  Cr.  43,  635. 

(«)  12  Sim.  36.  (/)  1  Maclean  &  Robinmn,  46a 

Vol.  IIL  55 
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[•497]  *MuNDAY  V.  Knight. 

April,  19th,  23td,  24th,  and  26th.  # 

A  greneral  charge  of  fraud  is  to  be  referred  to,  and  explained  by,  the  particular  alle- 
gation of  fraud  which  the  bill  contains ;  but,  if  there  be  no  definite  or  specific  charge 
of  fraud,  a  vague  charge->where  the  facts  alleged  may  or  may  not  amount  to  a 
fraud — will  not  sustaui  the  bill  upon  demurrer. 

The  bill  stated,  that  W.  B.  May,  by  his  will,  dated  the  19th 
of  July,  1726,  devised  and  bequeathed  his  manor  of  Godmers- 
ham,  and  all  other  his  estate  and  property  unto  and  to  the  use 
of  T.  Broadnox,  his  heirs,  executors,  &c.,  upon  trust  out  of  the 
rents,  issues,  and  profits  thereof,  to  maintain  and  educate  Thomas 
May,  the  only  child  of  the  said  testator,  during  his  infancy,  and 
to  lay  out  and  invest  the  surplus;  and  that  the  testator  devised 
and  bequeathed  the  said  manor  and  other  estate  and  property, 
and  the  said  surplus  income,  to  the  said  Thomas  May,  his  heirs, 
executors,  &c.,  on  his  attaining  twenty-one ;  and  that  the  tes- 
tator appointed  T.  Broadnox  his  executor  and  guardian  of  his 
said  son  during  his  minority :  that  the  testator  died  in  1726, 
leaving  Thomas  May,  his  son,  then  an  infant  of  nine  months 
old ;  and  his  will  was  proved  by  T.  Broadnox,  who  took  posses- 
sion of  the  real  and  personal  estates  of  the  testator :  that  T. 
Broadnox  placed  the  said  Thomas  May  under  the  care  of  a 
nurse,  to  whom  he  from  time  to  time  paid  small  sums  of  money 
for  the  bare  maintenance  of  herself  and  the  said  Thomas  May^ 
and  caused  the  said  Thomas  May  to  be  brought  up  in  poverty 
and  without  education,  for  the  purpose  of,  and  thereby  succeed- 
ed in,  keeping  him  in  ignorance  of  his  rights  under  the  will  of 
the  testator :  that  T.  Broadnox  assumed  the  surname  of  May,  to 
give  color  to  his  being  owner  of  the  estates ;  and  that  he  after- 
wards took  the  name  of  Knight :  that  the  said  T.  B.  Kuight, 
until  his  death,  supplied  Thomas  May  from  time  to  time  with 
small  sums  of  money  out  of  the  income  of  the  said  estates  for 
his  support,  and  applied  the  residue  of  such  income  to  his  own 
use:  that  T.  B.  Knight  died  in  1781,  and  his  son 
[*498]  Thomas  Knight  entered  into  possession  *of  the  said  es- 
tates by  virtue  of  some  deed  or  will  which  the  defendant 
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refused  to  discover :  that  Thomas  Knight,  until  his  death,  sup- 
plied Thomas  May  with  small  sums  of  money  for  his  support : 
that  liiomas  Knight  died  in  1794,  and  Catherine  his  widow, 
entered  into  possession  of  the  said  estates  :  that  in  1797  Cathe- 
rine, in  consideration  of  40,Q00Z.  paid  to  her  by  the  defendant, 
(then  E.  Austin,)  released  to  him  her  alleged  interest  in  the  said 
estates :  that  the  defendant  thereupon  took  the  name  of  Knight, 
to  give  a  color  to  his  being  owner  of  the  said  estates,  and  enter- 
ed into  possession  thereof,  and  still  continued  in  such  possession : 
that  the  defendant  supplied  Thomas  May,  until  his  death,  with 
small  sums  of  money,  out  of  the  income  of  the  said  estates,  and 
applied  the  residue  of  such  income  to  his  own  use :  that  Thomas 
May  died  in  1825  intestate,  leaving  Elizabeth,  his  only  child, 
the  late  wife  of  the  plaintiff,  surviving  :  that  the  said  Elizabeth 
died  in  1828,  leaving  the  plaintiff  tenant  by  curtesy  of  the  said 
estates. 

The  bill  charged,  that  the  said  Thomas  Knight,  and  Cathe- 
rine his  wife,  and  the  defendant,  instead  of  delivering  up  posses- 
sion of  the  estates  to  Thomas  May,  as  they  ought  to  have  done, 
took  advantage  of  his  ignorance  of  his  rights  under  the  will  of 
the  testator,  and  received  the  income  of  the  said  estates,  only 
paying  him  such  small  sums  as  aforesaid  :  that  Thomas  May 
was  illiterate,  and  was,  by  the  fraudulent  contrivances  of  the 
said  Thomas  Knight,  Catherine  his  widow,  and  the  defendant, 
kept  in  ignorance  of  his  rights  under  the  said  will.  The  bill 
charged,  that  the  defendant  threatened  to  set  up  a  term  of  years, 
created  in  1720,  and  which  he  alleged  was  vested  in  his  trustee, 
by  way  of  defence  to  an  action  of  ejectment,  which  the  plaintiff 
intended  to  commence  against  him  for  the  recovery  of  the  said 
manor  and  estates :  that  the  plaintiff  could  not  safely 
proceed  to  trial  *in  the  said  action  without  discovery  of  [MQQJ 
the  said  matters ;  and  it  prayed  such  discovery,  and 
that  the  defendant  might  be  restrained  from  setting  up  the  term 
in  bar  to  the  ejectment 

The  defendant  demuned. 

Mr.  Romilly  and  Mr.  BaUy^  for  the  demurrer,  said,  that  the 
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trust  estate,  under  the  will,  determined  in  1747,  when  Thomas 
May  attained  his  age  of  twenty-one  years :  2  Jarman  on  Wills, 
213 ;  Doe  dem.  White  v.  Simpaon^a)  The  possession  was  ad- 
verse from  that  time;  and  the  alleged  claim  was  therefore 
barred  by  the  Statute  of  Limitntions,  (3  Sl  4  Will.  4,  c.  27 :)  Fos- 
ter  V.  Hodgs(m.{b)  The  charges  of  fraud  were  too  vague  and 
indefinite  to  take  the  case  out  of  the  operation  of  the  statute. 

Mr.  Cooper  and  Mr.  Stevenson^  in  support  of  the  bill,  argued 
that  the  charges  of  fraud  were  sufficiently  distinct ;  but,  if  not, 
that  the  pajrment  of  some  part  of  the  rents  and  profits  to  Thom- 
as May,  during  his  life,  kept  the  claim  on  foot  until  his  death  in 
1825 ;  and  therefore,  in  either  view,  the  bill  was  sustainable. 


Yice-Chancellor,  after  adverting  to  the  allegations  of  the 
bill,  and  the  impossibility  that  the  plaintiff,  or  any  person  now 
living,  should  have  made  such  allegations  upon  his  own  know- 
ledge, after  the  time  which  had  elapsed  since  the  fraud  was 
said  to  have  been  committed,  proceeded : — 

The  bill  is  one  upon  which  no  discovery  can  be  ex- 
[*500]  pected.  *The  plaintiff,  however,  is  entitled  to  the  bene- 
fit of  the  allegations  appearing  upon  it,  the  truth  of  which 
the  demurrer  admits.  I  am  bound,  however,  in  this  case,  to  ap- 
ply the  rule  that  the  intendment  must  be  against  the  pleader. 
According  to  the  allegations  of  the  bill,  the  property  has  been 
held  under  an  adverse  title  for  more  than  half  a  century  prior  to 
the  filing  of  the  bill.  The  case,  therefore,  is  within  the  3d  sec- 
tion of  the  3  d&  4  Will.  4,  c.  27,  and  the  onus  of  taking  the  case 
out  of  the  operation  of  the  statute  lies  upon  the  plaintiff.  This 
can  be  done  only  in  two  ways : — first,  by  showing  that  T.  Broad- 
nox  held  the  property  on  an  express  trust ;  or,  secondly,  by  prov- 
ing that  he  kept  possession  of  the  property  by  a  concealed  fraud, 
which  could  not,  by  reasonable  diligence,  have  been  discovered. 
The  demurrer  must  be  allowed,  unless  the  case  csin  be  brought 
under  one  or  the  other  of  these  exceptions.    It  was  admitted 

(a)  5  East  163.  (i)  19  Vei.  180 
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that  the  trust  as  to  the  lands  ceased  in  1746.  That  was  the  ef- 
fect of  the  limitations  contained  in  the  will,  for  although  the 
lands  were  devised  to  T.  Broadnox  in  fee,  yet  there  was  no  di- 
rection to  convey  them  to  Thomas  May  when  he  should  attain 
the  age  of  twenty-one  years.  There  was  no  act  to  be  done  by 
T.  Broadnox,  and  the  limitations  were  admitted  to  be  the  same 
in  effect  as  if  the  devise  had  been  to  T.  Broadnox  until  the  in- 
fant attained  the  age  of  twenty-one,  without  remainder  to  the 
infant  on  attaining  that  age.  Until  Thomas  May  attained 
twenty-one,  no  doubt  there  was  a  trust,  and,  if  T.  Broadnox  had 
been  alive,  there  might  have  been  a  question  on  the  title  to  re- 
lief, for  there  was  a  trust  for  the  accumulation  of  the  rents  and 
profits,  with  respect  to  which  he  might  have  had  to  account. 
The  bill,  however,  is  silent,  as  to  that  part  of  the  case.  It  al- 
leges that  the  rents  and  profits  of  the  property  were  applied  by 
T.  Broadnox  to  his  own  use;  but  no  relief  is  prayed  in 
respect  to  that  part  of  the  trust.  Supposing  even  that 
*a  trust  did  exist,  it  certainly  would  have  ceased  alto-  [*501] 
gether  when  the  possession  became  adverse.  The  rule 
laid  down  in  Kemp  v.  Pryor{a)  is,  that  the  bill  must  state  a 
case,  which,  if  proved,  would  necessarily  entitle  the  plaintiff  to 
relief,  or  otherwise  it  is  demurrable.  According  to  the  case  made 
by  the  bill  the  trust  ceased  in  1746 ;  but,  if  it  did  not,  still,  upon 
the  allegation  of  the  purchase  in  1797,  it  clearly  ceased  in  that 
year.  Since  that  time  there  has  been  an  adverse  possession, 
and  the  only  question  remaining  is,  whether  the  adverse  pos- 
session can  be  attributed  to  a  concealed  fraud,  which  could  not 
with  reasonable  diligence  have  been  discovered. 

The  case,  with  respect  to  fraud,  raises  some  difficulty.  Where 
a  bill  alleges  a  specific  case  as  a  ground  for  relief,  and  then 
charges  that  the  defendant  committed  fraud,  the  court  is  bound 
to  consider  the  general  charge  of  fraud  with  reference  to  the  par- 
ticular allegations.  For  that  there  ate  many  authorities.  But 
where  the  bill  contains  only  general  charges  of  fraud,  and  does 
not  explain  in  detail  what  the  nature  of  the  fraud  is,  there  is 
nrore  difficulty  in  applying  a  rule.    Where  there  is  a  charge  of 

(a)  7  Vet.  337. 
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fraud,  and  the  defendant  demurs,  he  admits  the  charge  to  be  true, 
and  the  demurrer  must  be  overruled ;  but,  if  the  allegation  is  so 
vague  that  it  is  impossible  to  make  out  what  the  pleader  means 
to  represent,  the  court  must  treat  such  general  charge  as  loo  in- 
definite and  uncertain  to  be  regarded.(a)  It  cannot  be 
[*502J  presumed  ♦that  the  parties  who  have  held  the  property 
in  succession  since  1747  had  actual  notice  of  the  fraud  im- 
puted to  them,  and  the  will  does  not  specifically  allege  that  any  of 
them  had  such  notice.  The  only  way  in  which  I  am  asked  to 
infer  notice  on  their  parts  is,  from  two  allegations  of  the  bill, — 
one,  that  they  took  advantage  of  the  ignorance  of  Thomas  May, 
— and  the  other,  that,  by  fraudulent  contrivances,  he  was  kept 
in  ignorance  of  his  title  and  legal  rights.  If  the  bill  had  con- 
tained distinct  allegations  of  notice,  it  might  have  been  proper  that 
operation  should  be  given  to  the  allegation  of  fraudulent  con- 
trivances. The  statement,  however,  simply  is,  that  the  proper- 
ty has  been  enjoyed  adversely  since  1746, — ^nearly  a  century ; 
and  that  it  has  been  so  by  means  of  the  fraudulent  contrivance 
of  four  or  five  persons  in  succession,  during  that  period :  I  can- 
not allow  such  a  charge  to  have  any  efiect.  It  is  the  case  of  a 
fishing  bill,  and  I  am  only  following  the  decided  cases  when  I 
say,  that  these  charges  are  too  vague  to  sustain  it. 

Demurrer  allowed. 

(a)  Soe  cases  of  ancertaiiity  of  allegation :— -Afetea/fe  ▼.  Hervey,  1  Ves.  348 ;  TA« 
Mast  India  Company  ▼.  Hsnehmant  I  Ves.  jun.  S87 :  Cremet  v.  MitUm^  X  Ves. 
Jan.  449  ;  Byvtt  v.  Ryves,  3  Ves.  343  ;  The  Mayor  and  Commonalty  and  Citixeno 
of  London  v.  Levy,  8  Ves.  398 ;  Jones  v.  Jones,  3  Mer.  161  ;  The  Princess  of 
Wales  7.  The  Earl  of  Liverpool,  1  Swans.  126 ;  JUtOregor  v.  The  East  India 
Company,  S  Sim.  454 ;  Mendixabel  v,  Machado,  1  Sim.  77 ;  Walbum  v.  IngUby, 
1  Myl.  &^  K.  61 ;  Hardmanv.  Ellames,  5  Sim.  640;  S.  C,  2  Myl.  &  K.  7S^\Stttn^ 
bury  7.  Arkwright,  6  Sim.  481 ;  Frietas  v.  Dos  Santos,  1  Young  &,  J.  574. 
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•Overton  v.  Banister.  ['SOS] 

1844:  May  3  and  a 

Payment  by  a  trustee  to  an  infant  cestui  que  trust,  nineteen  yean  of  age,  on  the 
false  representation  by  herself  and  her  parents,  that  she  had  attained  the  age  of 
twenty-one,  held  to  be  a  discharge  to  the  tmstee  for  the  sum  so  paid ;  but  a  release 
ezecnted  by  the  infont  to  the  tnvtee  of  all  demands  in  respect  of  the  trust,  held  not 
to  be  a  bar  to  a  suit  by  the  same  cestui  que  trust  against  the  trustee,  although 
such  suit  was  not  brought  until  seven  years  after  the  cestui  que  trust  had  attained 
twenty-one. 

The  defendant  John  Banister,  owing  to  the  improper  applica- 
tion of  trust-funds  by  his  brother  James,  who  was  a  co-trustee 
with  him,  became  liable  to  make  good  a  sum  of  600/.,  iL  per  cent: 
stock,  and  interest,  to  the  three  children  of  James,  who  were  in- 
fants at  the  time  of  the  breach  of  trust(a)  The  son  of  James, 
who  was  the  eldest  of  his  three  children,  came  of  age  in  1817, 
and  the  defendant  John  Banister  thereupon  satisfied  his  claim  on 
the  trust-funds,  and  was  released  in  respect  of  that  share.  The 
other  two  children  were  named  Mary  Ann  and  Sarah  :  Mary 
Ann  attained  twenty-one  in  December,  1833,  and  Sarah,  in  July, 
1836. 

In  November,  1832,  a  Mr.  Cottle,  a  solicitor,  applied  to  John 
Banister,  by  letter,  stating  that  Mary  Ann  would  attain  twenty- 
one  in  the  following  month,  and  claiming  thereupon  a  sum  of 
about  480Z.  stock,  as  her  share  of  the  trust-funds.  This  letter 
was  accompanied  by  a  note  written  by  James,  her  father,  stating 
that  Mary  Ann  would  be  of  age  in  December,  1832.  John  Ban- 
ister, upon  this  representation,  after  some  correspondence,  agreed 
to  pay  Mary  Ann  225/.,  the  remainder  to  be  accounted  for  by 
James,  her  father.  This  225/.  was  accordingly  paid,  and  Mary 
Ann  executed  an  indenture  of  release,  dated  the  19th  of  Febru- 
ary, 1833,  reciting,  that  she  had  attained  her  age  of  twenty-one 
on  the  13th  of  December,  1832,  and  thereupon  became  entitled 
to  her  third  part  of  the  trust-fund  and  accumulations ;  reciting 
also  the  said  agreement  that  John  Banister  should  pay  225/.  and 

(a)  Sea  Oterton  v.  Banister,  4  Beav.  205. 
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be  released,  and  James  should  account  for  the  residue ; 
[*504]    and  witnessing,  *that,  in  consideratioq  of  such  payment 

thereby  acknowledged  by  the  said  Mary  Ann,  she  there- 
by released  and  dischai^ed  John  Banister  from  all  claim  or  de- 
mand in  respect  of  her  share  of  the  said  trust  funds,  and  the  in- 
terest thereof.  In  August,  1834,  an  application  was  made  to 
John  Banister  by  the  same  solicitor,  stating  that  Sarah  had  at- 
tained her  age  of  twenty-one.  John  Banister  having  made  some 
question  of  this  fact,  James  and  his  wife,  the  father  and  mother 
of  Sarah,  made  affidavits  of  the  truth  of  it ;  and,  upon  receiving 
such  affidavits,  John  Banister  entered  into  the  same  arrangement 
concerning  Sarah's  share  as  he  had  made  with  regard  to  Mary 
Ann's, — paid  her  the  sum  of  225/.,  and  received  a  like  release, 
executed  by  Sarah,  dated  the  18th  of  August,  1834.  Neither 
the  propriety  of  the  payment,  nor  the  validity  of  the  release  was 
questioned  until  several  years  after  Mary  Ann  and  Sarah  attain- 
ed their  ages  of  twenty-one :  James  Banister,  the  father  and  co- 
trustee, was  insolvent 

In  October,  1840,  Sarah  married  the  plaintiff  Overton.  In  May, 
1841,  Sarah  and  her  husband,  and  Mary  Ann,  filed  their  bill 
against  John  and  James  Banister,  stating  the  trust,  admitting 
that  the  plaintiffs  had  received  225/.  each  on  account  thereof, 
suggesting  that  the  defendant  John  Banister  pretended  that  the 
plaintiffs  had  executed  some  deed  or  deeds,  and  charging  that 
they  were  ignorant  of  the  contents  thereof,  and  ought  not  to  be 
bound  thereby.  The  bill  prayed  that  an  account  might  be 
taken  of  the  trust-funds,  and  of  the  dividends  and  accumula- 
tions thereof,  and  that  what  should  be  found  due  to  the  plain- 
tiffs on  such  account  might  be  paid  to  them  respectively  by  the 
said  defendants.  The  answers  admitted  the  facts  as  above  stat- 
ed. Cottle,  the  solicitor  through  whom  the  communications  had 
taken  place,  had  since  died. 

[*505]        *Mr.  Kent/oti  Parker  and  Mr.  Faber  submitted,  that 
the  decree  was  of  course,  unless  the  defendants,  the  trus- 
tees, could  show  that  they  had  been  discharged  from  their  lia- 
bility by  some  act  of  the  cestui  que  trusts ;  and  that  an  inden- 
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tore  executed  by  the  plaintiils  daring  infancy  could  not  be  a  bar 
to  their  claim. 

Mr.  Perry ^  for  James  Banister. 

Mr.  RomiUy  and  Mr.  ShadweU^  for  the  defendant  John  Banis- 
ter, ai^ed,  that  the  plaintiffs  could  not  have  joined  in  the  trans- 
action of  1832  and  1834,  without  being  parties  to  the  fraud 
committed  upon  their  trustee ;  and  that  the  court  would  not  per- 
mit them  now,  on  a  technical  ground,  to  disavow  their  acts: 
they  had  represented  themselves  to  be  of  age  by  the  recitals  in 
their  deeds,  and  the  court  would  bind  them  by  that  representation. 
Lord  Chancellor  Cowper  had  gone  farther  than  merely  binding 
a  party  by  deliberate  acts  which  took  place  in  his  minority :  he 
held,  that,  ^\i  an  infant  was  old  enough  and  cunning  enough  to 
contrive  and  carry  on  a  fraud,  he  ought,  in  a  court  of  equity,  to 
make  satisfaction  for  it.''(a)  And,  in  a  later  case.  Lord  Chancel- 
lor King  decreed,  that  a  defendant  should  either  confirm  a  lease 
which  he  had  made  at  seventeen  years  of  age,  or  refund  the  fine, 
saying  emphatically — "Infants  have  no  privilege  to  cheat 
men."(6)  In  Cory  v.  Gertck€n,{c)  Sir  Thomas  Plumer  held,  that 
the  fraudulent  conduct  of  an  infant  affected  persons  claiming 
under  him. 

• 

Mr.  Kenyan  ParkeTj  in  reply,  said  that  the  cases  cited 
would  have  been  authorities  for  the  defendant  if  the  bill 
*had  sought  to  recover  the  monies  which  the  plaintiffs  [*606] 
had  received  during  their  infancy ;  but  as  the  suit  was 
only  to  recover  the  residue  of  the  trust-funds,  which  there  was 
no  pretence  had  ever  been  paid,  the  cases  referred  to  rather  sup- 
ported the  case  of  the  plaintiffs. 


May  8ih, — ^Vice-chancellor  : — The  plaintiffs  in  this  case, 
giving  credit  for  sums  which  have  been  received  by  them,  are 


(fl)  WatU  T.  CreMtweUi  9  Tm.  Abr.,  tit  •'  Enfant/*  N.,  pi.  34,  p.  415,  cited  9 
Med.  96;  SogdenVend.  dt  Pur,  Vd.  3, p.  498.  ed.  10. 
(h)  Ewoy  V.  Niekolm$,  3  &}.  Ca.  Ab.  488.  (e)  3  Medd.  40. 

Vol.  in.  66 


506  CASES  IN  CHANCERY. 

1844^--Overtoa  t.  Banirter. 

entitled  to  the  decree  for  an  account  of  what  remains  due  to  them 
in  respect  of  their  legacies.  A  case  of  more  gross  and  deliberate 
fraud  has  never  come  mider  my  observation.  If  the  plaintifis 
by  their  bill  had  asked  payment  over  again  of  the  226/.,  they 
certainly  would  have  failed  in  obtaining  such  a  decree :  the  cases 
cited  at  the  bar  would  have  been  sufficient  authority  for  rejecting 
that  claim.  I  am  inclined  also  to  think,  that,  if  the  plaintifis 
had  obtained  any  other  benefit  whatever  from  the  defendant  John 
Banister,  the  court  would  not  have  given  them  relief  in  this  suit 
except  upon  the  terms  of  giving  up  what  had  been  so  obtained. 
But,  as  the  case  stands,  John  Banister  was  liable  to  them  for  the 
whole  of  their  respective  shares  of  the  trust-fund  and  accumu- 
lations, and  they  have  received  no  more  than  225/.  each.  The 
question,  therefore,  is,  whether  the  defence  set  up  is  an  answer 
to  a  bill  for  an  account  of  the  remainder.  The  answer  of  John 
Banister  relies  on  the  release  which  was  given  for  all  demands. 
That  would  have  been  a  bar  at  law  if  given  by  an  adult,  but 
the  release  of  infants  is  worth  nothing  in  law.  The  release, 
then,  being  void  at  law,  the  defendant  cannot  at  the  utmost  do 
more  than  rely  upon  it  as  an  agreement  in  equity ;  and  the  first 
question  is,  whether,  if  the  releases  had  been  executed 
[*507]  after  the  plaintifis  had  attained  *twenty-one,  such  re- 
leases could  have  been  admitted  inequity  as  a  bar  to  the 
suit.  John  Banister  was  liable  for  the  whole  of  the  shares  of 
the  plaintifis  in  the  trust-funds ;  and  the  agreement  was,  that,  on 
payment  of  part  of  what  was  so  due  to  them,  the  rest  should  be 
released.  It  has  been  decided  in  numerous  cases  at  law,  that 
payment  of  part  of  a  debt,  with  an  agreement  simply  to  forbear 
the  rest,  is  void,  on  account  of  the  want  of  consideration :  Fitch 
v.  SuUon,{a)  In  this  case  I  cannot  say  there  was  any  conside* 
ration  for  the  agreement  at  the  time  it  was  made ;  and,  if  the 
consideration  is  to  be  supposed  to  arise  out  of  the  delay  which 
has  since  taken  place,  there  are  other  circumstances,  which,  with 
reference  to  that  point,  must  be  taken  into  consideration. 

John  Banister,  as  tnistee  to  the  parties,  was,  in  a  sense,  bound 
to  inform  them  what  their  interests  were  in  the  trust-funds ; 

(a)  5  Eart,  S80. 
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and,  therefore,  what  their  rights  were  as  against  the  trustees. 
If  Cottle  could  be  shown  to  have  acted  for  these  parties  as  their 
solicitor,  adversely  to  the  defendant,  I  will  not  say  the  case  might 
not  have  required  a  different  consideration.  It  does  not,  how- 
ever, appear  in  what  situation  Cottle  stood  with  regard  to  the 
respective  parties.  The  plaintiffs  were  infisaits  at  the  time  of  the 
transaction,  and  the  bill  alleges  that  the  release  was  not  read 
over  to  them.  Cottle  is  dead :  his  clerk,  who  was  present  as  an 
attesting  witness,  has  been  examined,  and  the  defendant  has  not 
sought  to  rebut  the  allegation  of  the  bill,  by  asking  him  whether 
the  release  was  read  over,  or  not.  I  give  entire  credit  to  the 
statement  of  the  defendant  John  Banister.  Morally  speaking, 
he  is,  no  doubt,  innocent  I  look  upon  the  whole  transaction  as 
the  act  of  James.  The  result,  however,  as  it  appears  to 
me,  is,  that  this  is  *not  an  agreement  which  would  be  [*508] 
binding  in  equity,  unless  the  subsequent  delay  was  such 
as  to  raise  a  consideration  to  support  it ;  but  no  such  case  has 
been  suggested.  James  is  represented  by  all  parties  as  having 
been  insolvent  from  the  beginning.  I  think  I  cannot  refuse,  ac- 
cording to  strict  law,  to  decree  an  account  of  what  is  due  to  the 
plaintiffs  in  respect  of  the  capital  stock  and  dividends,  inserting 
in  the  decree  a  direction  to  allow  the  defendant  the  two  sums 
of  225/.  which  he  has  already  paid  to  the  plaintiffs.  No  costs 
to  be  given  to  the  hearing,  further  directions  and  the  subsequent 
costs  being  reserved. 


Hudson  v.  Dungworth. 

1844 :  Not.  95th. 

Order  for  leave  to  enter  the  service  of  a  copy  of  the  bill  under  the  24th  Order  of 
Angust,  1841,  on  the  statement  at  the  bar,  that  the  draft,  as  settled  by  counsel, 
contained  no  prayer  for  account,  payment,  conveyance,  or  other  direct  relief  agunst 
the  defendant,  without  requiring  an  affidavit  of  that  fact  or  explanation  of  the 
nature  of  the  suit 

The  affidavit  of  service  of  a  copy  of  the  bill  did  not  state  that 


608  CASES  IN  CHANCERY. 

1844< — ^Hndaon  y.  Dangworth. 

no  direct  lelief  was  thereby  prayed  against  the  defendant  so 
served;  but 

Mr.  W.  T.  S.  Danidy  moving  to  enter  the  memorandum 
under  the  Order  XXIY  of  August,  1841,  said,  that  the  dmft,  as 
settled  by  him,  prayed  no  such  relief;  and  he  was  instructed 
that  the  bill  on  the  file  was  a  copy  of  that  draft :  Mawhood  v. 
Labotidiere.{a) 

Ordered. 

.The  note  to  the  cam  of  Welch  v.  Welch,  I  Hare,  593,  as  qualified  by  Bnmght9n 
▼.  Bmughton,  ante,  335,  and  the  above  case,  appeara  to  point  oat  all  the  evidence 
which  is  required  by  the  court  on  the  motion  for  leave  to  enter  the  memorandum  of 
service. 


[*5Q9]  *KiRK  V.  Eddowes. 

1844:  May  23nd ;  June  6th  and  7th. 

The  testator  bequeathed  a  sum  of  30002.  to  his  daughter  for  her  separate  use,  for  life» 
with  remainder  to  her  children  as  she  should  appoint ;  and,  in  default  of  appoint- 
ment, to  her  children  equally,  with  provisions  for  survivoxship,  advancement,  and 
for  the  substitution  of  their  issue ;  and  subject  to  an  annuity,  and  to  his  debts,  he 
devised  and  bequeathed  all  the  residue  of  his  real  and  persona!  estate  (naming  secu- 
rities for  money)  unto  his  son  absolutely.  AfUr  the  date  of  the  wiU,  the  testator 
gave  to  his  daughter  and  her  husband  a  promisBory  note  for  500Z.  then  due  to  the 
testator.  In  a  suit  by  the  children  of  the  daughter  against  the  son,  claiming  to 
have  the  legacy  of  30002.  invested  and  secured  for  their  benefit,  the  defendant  ten- 
dered parol  evidence  that,  after  the  date  of  the  will,  the  testator  was  requested  by 
his  daughter  to  oonfer  some  benefit  on  her  husband,  and  that,  thereupon,  the  testa- 
tor gave  her  the  promissory  note,  declaring  that  it  was  to  be  in  part  satisfactioa  of 
the  legacy  of  30002. ;  and  that  the  testator  was  advised  by  his  solicitor,  that  it  was 
not  necessary  to  alter  his  will  to  give  it  that  effect: — Held,  that  this  evidence  was 
admissible,  as  constituting  an  esMutial  part  of  a  transaction  subsequent  to,  and  in- 
dependent of,  the  will,  of  which  subsequent  transaction  there  was  no  evidence  in 
writing. 

That  the  parol  evidence  was  not  received  as  evidence  of  revocation  or  alteration  of 
any  part  of  the  will,  but  as  evidence  of  a  transaction,  whereby  the  legatee  had  re- 
ceived part  of  her  legacy  by  anticipationr 

That  the  advance  to  the  daughter  and  her  husband  was  an  ademption  pro  tanto  of  the 
legacy  bequeathed  by  the  will  for  the  benefit  of  the  daughter  and  her  children. 


(a;  13  Sim.  363. 
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Whether,  if  the  chfldien  had  been  all  liviDgat  the  date  of  the  will,  and  been  named 
therein.  individaaUy,  and  not  merely  deecribed  aa  a  daai,  the  advanee  would  have 
been  an  ademption,  qumre* 

H.  Eddowes,  by  his  will,  dated  in  June,  1827,  after  directing 
that  his  debts,  and  funeral  and  testamentary  expenses,  should 
be  paid  by  his  executors,  and  bequeathing  his  household  goods 
and  furniture  to  his  daughter,  Elizabeth  Kirk,  gave,  devised, 
and  bequeathed  all  and  every  his  messuages,  cottages,  closes, 
lands,  tenements,  hereditaments,  and  real  estate,  situate  in  the 
county  of  Leicester,  or  elsewhere ;  and  also  all  and  singular  his 
monies,  securities  for  money,  stock  in  trade  plate,  wines,  horses, 
books,  book  debts,  sum  and  sums  of  money,  and  securities  for 
money,  which  should  be  due  and  owing  to  him  at  the  time  of 
his  decease ;  and  also  the  fixtures  in  and  about  his  dwelling- 
house,  shop,  and  premises,  and  all  other  his  personal  estate  and 
effects  whatsoever,  (not  thereinbefore  by  him  disposed  of,)  unto 
and  to  the  use  of  his  son  John  Henry  Eddowes,  his  heirs,  execu- 
tors, administrators,  and  assigns ;  subject  nevertheless  to,  and 
the  testator  thereby  charged  the  same  estates  respectively  with, 
the  payment  of  the  sum  of  3000/.,  and  the  annuity  of  100/.  there- 
inafter bequeathed.  And  the  testator  gave  and  bequeath- 
ed unto  his  brother  Storer  Eddowes,  for  his  'life  an  an-  [*510] 
nuity  of  100/.,  to  be  yearly  issuing  out  of  the  said  real 
estate.  And  the  testator  thereby  gave  and  bequeathed  unto  his 
son  John  Henry,  and  his  brother  Storer,  their  executors  and  ad- 
ministrators, the  sum  of  3000/.,  to  be  paid  into  their  hands  at  the 
expiration  of  twelve  months  next  after  his  (the  testator's  decease, 
iipon  trust  to  invest  the  same,  at  interest,  on  government,  real, 
or  other  good  security ;  and  stand  possessed  thereof,  upon  trust 
to  pay,  apply,  and  dispose  of  the  interest,  dividends,  and  pro- 
duce thereof,  from  time  to  time,  as  the  same  should  become  due, 
unto  his  (the  testator's)  daughter  Elizabeth  Kirk,  and  her  assigns, 
during  her  life,  to  and  for  her  own  sole  and  separate  use  and 
benefit ;  and,  from  and  after  her  decease,  upon  trust  for  such 
one  or  more  of  the  child  and  children  of  the  said  Elizabeth  Kirk 
as  she  should,  by  deed  or  will  duly  executed,  notwithstanding 
her  coverture,  direct  or  appoint ;  and,  in  default  of  such  direction 
or  appointment,  in  trust  for  all  and  every  the  child  or  children 


510  CASES  IN  CHANCERY. 

1844— KUc  T.  EddowM. 

•  -     - 

of  bis  said  daughter  respectively,  to  be  vested  upon  their  attain- 
ing twenty-one ;  or  to  he  80(xier  paid  or  applied  for  their  prefer- 
ment or  advancement,  as  therein  mentioned  ;  and,  in  the  mean- 
time, to  pay  and  apply  the  interest  and  produce  thereof  to  and 
for  the  benefit  of  such  child  or  children  as  therein  mentioned, 
\vith  a  provision  for  survivorship  among  such  children,  and  also 
a  provision,  in  case  any  one  or  more  of  the  said  children  should 
die  under  twenty-one,  leaving  lawful  issue,  that  such  issue 
should  stand  in  the  place  of  their  parent,  as  therein  mentioned ; 
and,  in  case  the  testator's  said  daughter  shouM  die  without 
leaving  issue  her  surviving,  or,  leaving  such,  they  should  all  die 
under  twenty-one,  without  leaving  issue  as  thereinbefore  men- 
tioned, then  upon  trust  to  pay  and  apply  the  said  sum  of  30002., 
and  the  interest  due  thereon,  unto  his  son,  the  said  John  Henry 
Eddowes,  his  executors,  administrators,  and  assigns  ab- 
[*511]  solutely.  And  the  testator  appointed  his  *said  son  and 
brother  his  executors.  The  testator  died  in  1827.  At 
the  date  pf  the  will  of  the  testator,  his  daughter  Elizabeth  had 
one  child  living  :  two  other  children  of  the  daughter  were  bom 
after  the  testator's  death.  The  husband  of  the  daughter  died  in 
1833. 

The  bill  was  filed  in  1842,  by  the  thiee  children  of  Elizabedi 
Kirk,  against  John  Henry  Eddowes,  (Storer  Eddowes  being  also 
a  defendant,  and  certain  assignees  of  his  annuity  and  Elizabeth 
Kirk  being  made  defendants  by  service  of  the  copy  of  the  bill 
upon  them,)  claiming  the  benefit  of  the  legacy  of  3000/..  (as  a 
fund  yet  unappointed,)  and  praying  that  the  same  might  be 
raised,  secured,  and  applied  according  to  the  trusts  of  the  will, 
and  for  a  new  trustee  in  the  place  of  Storer  Eddowes,  who  was 
insolvent. 

The  defendant  John  Henry  Eddowes,  by  his  answer,  admitted 
assets  of  the  testator  to  pay  the  entire  legacy,  and  stated,  that 
he  had  invested  the  sum  of  25002.  upon  the  trusts  expressed  in 
the  will,  for  the  benefit  of  Elizabeth  Kirk,  and  the  plaintifis,  her 
children.  The  defendant  stated,  that,  shortly  after  the  date  of 
the  will,  the  testator  gave  Elizabeth  Kirk  a  sum  of  5002.,  then 
due  to  him  from  one  Warner,  on  his  promissory  note,  by  giving 
up  such  promissory  note,  and  procuring  Warner,  in  satisfaction 
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thereof,  to  make  and  deliver  to  Elizabeth  Kixk  another  promis- 
sory note  for  the  like  sum,  which  sum  had  since  been  receiyed, 
either  by  Elizabeth  Kirk  or  her  deceased  husband :  that  such 
gift  was  made  under  the  fcillowing  circumstances : — Shortly  after 
the  date  of  the  will,  the  testator  informed  Elizabeth  Kirk  of  the 
provision  he  had  thereby  made  for  herself,  and  her  children, 
whereupon  die  expressed  herself  dissatisfied  that  the 
whole  legacy  had  been  tied  up,  saying,  die  *knew  her  [*6i2] 
husband  was  in. debt;  and  the  testator  then  said,  that 
he  had  600/.  on  Warner's  note,  which  he  would  give  her  on  ac- 
count of  the  legacy  given  her  by  his  will :  that  the  3000/.,  and 
the  annuity  to  Storer  Eddowes,  was  a  full  half  of  his  property, 
and  he  wished  them  to  be  equal :  that  the  defendant  thereupon 
asked  the  testator  whether  it  would  not  be  necessary  to  alter  his 
will,  and  the  testator  replied,  that  he  would  ask  Mr.  Cradock  (his 
solicitor)  whether  that  would  be  necessary :  that  the  testator  af- 
terwards, and  before  he  perfected  the  gift  of  the  note,  and  with 
reference  thereto,  inquired  of  Mr.  Cradock  whether,  if  he  gave 
Mr.  Kirk  600/.,  on  account  of  the  legacy,  it  would  go  in  part 
payment  thereof,  and  Mr.  Cradock  told  the  testator  that  it  would, 
and  the  gift  was  completed  on  the  faith  of  that  assurance,  pro 
tanio  in  satisfaction  of,  and  substitution  for,  the  legacy  of  3000/. 
By  the  evidence  of  Storer  Eddowes  it  appeared,  that  a  con- 
versation, to  the  effect  stated  in  the  answer,  took  place  in  the 
latter  part  of  July,  or  in  the  month  of  August,  1827,  on  an  oc- 
casion when  only  the  testator  and  the  defendants  (his  brother 
(the  witness,)  and  his  son  and  daughter)  were  present,  and  that 
the  note  was  thereupon  given  up  to  Warner,  and  a  new  note,  for 
the  same  amount,  made  by  Warner,  pajrable  to  Mr.  or  Mrs. 
Kirk ;  and  Mr.  Cradock  deposed,  that,  in  the  latter  end  of  July, 
or  early  in  August,  1827,  he  attended  the  testator  as  his  attorney, 
and  was  informed  by  him  that  he  had  given  his  daughter  War- 
ner's note  for  600/.,  which  sum  it  was  his  wish  should  go  in  part 
of  the  legacy  given  to  her  by  his  wiU ;  and  that,  in  answer  to 
an  inquiry  by  the  testator,  he  (Cradock)  informed  him,  that^ 
if  his  intention  that  it  should  go  as  part  of  the  legacy  was> 
clearly  understood  by  all  parties  interested,  it  was  not 
^necessary  to  alter  his  will ;  and  that  the  testator  there-    [*613) 
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upon  ezinessed  his  determination,  in  consequence  of  such  ad* 
vice,  not  to  make  any  alteration  in  his  will.    At  the  hearing, 

Mr.  RomiUy  and  Mr.  Rogers^  for  the  plaintiffs,  claimed  their 
legacy  of  3000/.,  under  the  will,  and  submitted,  that  the  transfer 
by  the  testator  to  his  daughter  of  one  of  the  securities,  which 
he  held  for  a  sum  of  money,  although  made  after  the  date  of 
his  will,  could  not  affect,  or  to  any  extent  adeem,  the  legacy  to 
the  plaintiffs.  The  disposition  of  the  two  gifts  was  wholly  dif- 
ferent. A  gift  to  A.  could  not  adeem  a  previous  legacy  to  B. 
The  circumstances  raised  no  presumption  against  the  title  of 
the  plaintiffs  to  the  entire  legacy :  and  the  conversations  or  de- 
clarations of  the  testator  were  not  admissible  in  evidence.  It 
was  only  to  rebut  a  presumption  of  law,  which  arose  upon  the 
facts,  or  to  fortify  such  a  presumption,  when  evidence  had  been 
adduced  on  the  other  side  to  rebut  it,  that  parol  evidence  was 
received. 

Mr.  Walker  and  Mr.  WiUcock^  for  the  defendants,  tendered 
the  evidence  of  the  conversation  which  took  place  between  the 
testator  and  his  son  and  daughter,  and  the  solicitor  of  the  testa- 
tor, with  respect  to  the  delivery  of  the  promissory  note  of  War- 
ner to  Mrs.  Kirk,  and  the  declarations  of  the  testator  at  that 
time,(a)  and  submitted  that  the  evidence  was  admissible,  not  as 
affecting  the  will,  but  as  part  of,  and  explaining,  a  subsequent 
transaction.    The  evidence,  if  received,  clearly  showed  that  the 

600/.  was  advanced  towards,  and  as  part  of,  the  daugh- 
[*614]    ter^s  portion.    The  circumstance  that  *the  portion  was 

settled  by  ihe  will  upon  the  daughter  and  her  £unily 
did  not  deprive  it  of  the  character  of  a  portion ; — it  was  the  or- 
dinary mode  of  dealing  with  a  gift  to  a  daughter.  Her  child- 
ren took  an  interest  only  through  her,  and  not  independently  of 
her ;  and  an  act  which  affected  her  right  in  the  substance  of  the 
gift  would,  in  the  same  measure,  affect  the  derivative  right  of 
her  children. 

(a)  P.  519. 


CASES  IN  CHANCERY.  614 

■  I        y _— ^— _^-^_ 

1844.— Kirk  t.  EddoWM. 

The  cases  mentioned  iii  the  judgment,  and  Scotioti  v.  Seoi" 
ton,{a)  Hale  v.  Acton^{b)  Alleyn  v.  AUeyn^{e)  Bellasis  y.  Uthr 
tDatt,{d)  Shudal  v.  JekyU^{e)  Rooms  r,  Room€^{f)  Holmes  v. 
HolmeSj(jff)  Fremantle  v.  B€afUces,{h)  Osborne  v.  Duke  of 
Leeds,{i)  TVimmer  v,  Bayne,{k)  Mackenzie  v.  Mackenzie,{l) 
Wharton  v.  Lord  Durham^(m)  WeaU  v.  Iticej{n)  Booker  v. 
AUenj{o)  TJoyd  v.  Harvey^{p)  and  Sheffield  y.  Earl  of  Coven- 
try,{q)  were  cited,  and  commented  upon. 


Tice-Chancellor  : — Henry  Eddowes,  the  testator  in  the 
cause,  by  his  will  gave  his  real  and  personal  estate  to  his  son, 
the  defendant  John  Henry  Eddowes,  absolutely  charged  with 
an  annuity  of  100/.  to  the  testator's  brother  Storer  Ed* 
dowes,  *for  his  life,  and  with  a  capital  sum  of  30002  to  [*515] 
die  defendant  Mrs.  Kirlc,  for  her  life,  for  her  separate 
use,  with  remainder  to  such  of  her  children  as  she  should  ap- 
point ;  and,  in  default  of  appointment,  amongst  her  children,  to 
vest  at  twenty-one,  with  benefit  of  survivorship-  amongst  them, 
in  case  of  a  child  dying  under  twenty-one  without  issue,  and 
substituting  the  issue  of  any  child  who  should  die  under  twenty- 
one,  leaving  issue,  for  such  child.  Such  generally  is  the  scope 
of  the  will.  The  plaintiffs  who  are  children  of  Mrs.  Kirk  have 
filed  their  UM  to  recover  the  SOOOZ. 

The  right  to  2600/.,  part  of  the  3000/.,  is  admitted ;  but  John 
Henry  Eddowes  contends,  that  the  remaining  600/.  has  been 
adeemed  by  an  advance  to  that  amount,  alleged  to  have  been 
made  by  the  testator  after  the  date  of  his  will.  The  defendant, 
admitting  that  the  case  of  Pj/m  v.  Lockyer{r)  will  apply  to  the 
circumstances  of  this  case,  has  not  contended  that  the  alleged 
advance  was  an  ademption  of  more  than  600/.  of  the  legacy* 
Evidence  in  Support  of  defendant's  case  was  tendered  by  the 

(a)  1  8tr.  23&  (6)  3  Ch.  Rep.  35.  (c)  3  Ves.  ST. 

{d)  1  Atk.  428.  (c)  2  Atk.  516.  (/)  3  Atk.  181. 

ig)  1  Bro.  C.  C.  555.  (A)  5  Ves.  85.  (t)  Id.  384. 

(k)  7  Vei.  608.  (0  2  Rubs.  262. 

(m)  5  Sim.  297 ;  S.  C,  3  Myl.  &  K.  472 ;  S.  C,  3  CI.  &  Fm.  146. 

(n)  2  Roflt.  &  Myl.  251.    (o)  Id.  270.  (p)  Id.  3ia 

(f )  U.  317.  (r)  5  MyL  k,  Cr.  29. 

ToL.  ni.  57 
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defendant,  and  in  part  objected  to  b^  the  plaintiff;  but,  by  con- 
sent of  the  plaintiff's  counsel,  the  evidence  was  lead  de  bene  esse  ; 
and,  if  the  evidence  be  admissible,  I  think  it  establishes,  in  ac- 
cordance with  the  case  made  by  the  answer,  that  the  testator 
did,  at  Mrs.  Kirk's  instance  and  request,  give  her  husband  500/., 
by  giving  him  a  note  of  one  Warner  for  that  sum ;  and  that,  at 
the  time  of  doing  so^  he  declared,  that  he  gave  it  in  part  satis- 
faction of  the  share  of  his  property  given  her  by  his  will.  This 
may  be  subject  only  to  a  question,  whether  the  600L  originally 
due  upon  Warner's  note  was  ultimately  paid. 

• 
[*616]        *[His  Honor  read  the  evidence  of  the  solicitor,  of  the 
declarations  of  the  testator.] 

The  question  in  its  legal  bearings  isL  to  some  extent  at  least, 
free  from  doubt  The  bequest  by  the  will,  separately  consider- 
ed, is  clear.  The  gift  of  Warner's  note,  at  a  time  subsequent  to 
the  will,  is  clear.  The  two  gifts  being  separate  and  distinct| 
both  prima  facie  will  take  effect  The  gift  of  Warner's  note,  at 
all  events,  is  to  stand ;  and  the  question  to  be  decided  is,  whe- 
ther the  gift  by  the  will  is  adeemed,  pro  tanto,  by  the  gift  of 
Warner's  note.  For  the  sake  of  brevity,  I  will  call  the  will  the 
first,  and  the  gift  of  Warner's  note,  the  second  transaction ;  al- 
though, in  fSeict,  the  gift  of  Warner's  note  was  perfected  before 
the  will  came  into  operation.  The  way  in  which  I  have  stated 
the  question  presents  it  for  judgment  in  its  most  convenient  form. 
No  question  is  made  as  to  the  legal  effect  of  the  will,  separately 
taken ;  nor  is  any  question  made  that  the  second  transaction, 
whatever  it  was,  at  all  events  is  to  stand.  The  questions  1  have 
to  consider  are  two, — ^first,  as  to  what  the  second  transaction 
really  was, — and  secondly,  as  to  the  effect,  if  any,  of  the  second 
transaction  upon  the  first. 

Where  similar  questions  have  arisen  upon  gifts  given  by  two 
distinct  instruments,  the  law  as  to  the  admissibility  of  parol  evi- 
dence has,  I  believe,  been  long  since  settled.  In  such  cases  the 
rule  of  law  applies,  that  written  instruments  cannot  be  added  to, 
or  explained  by,  parol  evidence ;  and,  therefore,  unless  the  second 
instrument,  in  express  terms,  or  by  presumption  of  law,  adeems 
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the  gift  made  by  the  instrument  of  earUer  date,  no  question  can 
arise.  Both  instruments  will  take  effect  Again,  if  the  second 
instrument  in  terms  adeems  the  gift  by  the  first,  it  could 
not,  I  apprehend,  be  contended  *that  it  would  not  pro-  [*617] 
duce  its  intended  effect ;  a  party  claiming  under,  and 
having  taken  the  benefit  of  it,  could  not  claim  that  benefit,  and 
at  the  same  time  refuse  to  give  full  effect  to  it.  If,  however,  the 
second  instrument  do  not,  in  terms,  adeem  the  first,  but  the  case 
is  of  that  class  in  which,  from  the  relation  between  the  author 
of  the  instrument,  and  the  party  claiming  under  it,  (as  in  the 
actual  or  assumed  relation  of  parent  and  child,)  or  on  other 
grounds,  the  law  raises  a  presumption,  that  the  second  instru- 
ment was  an  ademption  of  the  gift  by  the  instrument  of  earlier 
date,  evidence  may  be  gone  into  to  show  that  such  presumption 
is  not  in  accordance  with  the  intention  of  the  author  of  the  gift ; 
and,  where  evidence  is  admissible  for  that  purpose,  counter-evi- 
dence is  also  admissible.  In  such  cases,  the  evidence  is  not  ad- 
mitted, on  either  side,  for  the  purpose  of  proving,  in  the  first 
instance ;  with  what  intent  either  writing  was  made ;  but  for 
the  purpose  only  of  ascertaining  whether  the  presumption  which 
the  law  has  raised  be  well  or  ill  founded.  For  this  it  will  be 
sufficient  to  refer  to  the  case  of  Hurst  v.  BeachJ^)  and  the  cases 
cited  in  the  elaborate  judgment  of  the  Lord  Chancellor  of  Ire- 
land, in  the  late  case  of  Hall  v.  Hilli{b)  in  which  he  fully  consi- 
ders the  effect  of  acts  inter  vivas  in  adeeming  legacies,  Hartapp 
V.  Hartopp,(c)  Pmoys  v.  Mansfield^{d)  and  numerous  other  cases. 
In  this  case,  the  advance  of  6002.  was  after  the  date  of  the  will. 
This,  the  second  transaction,  however,  is  not  evidenced  by  any 
writing ;  and  the  technical  rule  to  which  I  have  referred,  against 
admitting  evidence  to  prove  what  was  the  intention  of  the  parties 
to  that  transaction,  does  not,  therefore,  apply.  The  ques- 
tion is,  whether  any  other  rule  applies,  which  *shall  ex-  [*618] 
elude  the  evidence.  In  order  fully  to  try  this  case,  I 
will  first  suppose  the  3000/.  to  have  been  given  absolutely  to 
Mrs.  Kirk,  for  her  separate  use. 

(a)  5  Madd.  351.  (ft)  1  Dm.  at  War.  94 

(e)  17  Vet.  ISa  (iQ  3  MyL  ^  Cr.  359. 
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The  defendant's  evidence  was  not  objected  to,  nor  could  it 
have  been  successfully  objected  to,  so  far  as  it  went  to  show  the 
gift  of  Warner's  note,  its  amonnt,  and  other  cticumstances  attend- 
ing it.  with  the  exception  of  the  testator's  declarations  accom* 
panjring  the  gift  For  the  court  which  has  to  decide  whether 
the  transaction  has  affected  a  partial  adempti<»i  of  the  legacy 
must  know  what  the  transaction  was ;  but  the  declarations  of 
the  testator,  accompanying  the  transaction,  were  objected  to. 
Why  should  those  accompanying  declarations  not  be  admissible  ? 
They  are  of  the  essence  of  the  transaction,  and  the  truth  of  the 
transaction  itself  cannot  be  known  to  the  court  without  them. 
I'he  rule  which  would  exclude  the  evidence,  if  the  intention  of 
the  parties  had  been  expressed  in  writing,  does  not  apply.  I 
assume,  that,  if  the  intention  of  the  parties,  as  proved  by  the 
evidence,  had  been  in  writing,  it  could  not  be  contended,  on  the 
part  of  Mrs.  Kirk,  to  whom  the  legacy  was  given  for  her  sepa^* 
rate  use  absolutely,  that  a  payment  to  her  husband  of  the 
amount  of  her  legacy,  at  her  instance  and  at  her  request,  would 
not  have  precluded  her  from  claiming  it  under  her  father's  will ; 
or,  in  other  words,  that  the  advance  made  under  such  circum- 
stances would  not  have  adeemed  the  legacy.  If  that  be  not  so, 
the  argument  must  be,  that  an  advance  made  by  a  testator  to  one 
of  his  legatees,  under  an  agreement  in  writing,  that  the  legatee 
shall  accept  the  advance  in  full  satisfaction  of  his  legacy,  would 
leave  the  legatee  at  liberty  to  claim  the  legacy,  notwithstanding 
the  agreement ;  and,  if  such  an  ai^ument  be  not  admisable,  the 
declarations  of  the  testator  must  be  admissible  in  the 
[*519]  *case  I  am  now  supposing,  unless  there  be  some  rule  of 
law  which  hinders  a  transaction,  like  that  which  the  de- 
fendant relies  upon,  from  being  valid  unless  it  be  evidenced  by 
writing.  This,  however,  cannot  be  successfully  contended  for* 
The  evidence  does  not  touch  the  will ;  it  proves  only  that  a  given 
transaction  took  place  after  the  will  was  made,  and  proves  what 
that  transaction  was,  and  calls  upon  the  court  to  decide  whether 
the  legacy  given  by  the  will  is  not  thereby  adeemed.  Ademp- 
tion of  the  legacy,  and  not  revocation  of  the  will,  is  the  conse- 
quence for  which  the  defendant  contends  ;  a  distinction  which 
is  marked  by  Lord  Hardwicke  in  the  case  of  Rosewdl  v.  Ben- 
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neti.{a)    The  defendant  does  not  say  the  will  is  revoked ;  he 
cays  the  legatee  has  received  bis  legacy  by  anticipation. 

In  principle,  therefore,  I  cannot  see  my  way  to  reject  the  evi- 
dence in  question. 

How,  Chen,  does  the  case  stand  upon  authority  ?  The  cases 
of  Monck  V.  Lord  M(mck,{b)  RosewM  v.  BennetL{a)  Thelhisson 
v.  Woodfordy{c)  Bell  v.  Coleman^{d)  Bigglestan  v.  Ghrubb^{e) 
Hoskins  v.  Hosictns,{f)  Chapman  v.  S€dt.{g)  Patoel  v.  Cleav- 
er,{h)  Grrave  v.  Lord  Sal%sbury^(i)  Ex  parte  Dubo8t,{k)  and 
Skudal  V.  JekylUl)  are  all  authorities  in  favor  of  admitting  the 
evidence.  In  HaU  v.  HiU^  the  Lord  Chancellor  of  Ireland  re- 
fers,(m)  with  marked  approbation  to  the  cases  of  Rosewell  v 
Bennett^  Biggleston  v.  Chmbb,  and  Monck  v.  Lord  Monok^  up(Mi 
this  point  I  am  aware  that  an  argument  may  be  raised, 
as  *to  how  far  the  admission  of  the  evidence,  in  the  cases  [*620] 
I  have  cited,  oft  the  greater  part  of  them,  may  be  referred 
to  the  principle  to  which  I  have  before  adverted — that  of  apply- 
mg  it  to  a  presumption  first  raised  by  the  courl.  Such  an  ai^u- 
ment,  however,  will  be  found,  upon  examination,  not  to  be  sus- 
tainable ;  for  if  the  law  would,  in  those  cases,  have  raised  the 
presumption,  the  evidence  which  was  objected  to  was  unneces- 
sary,— there  being  no  evidence  to  countervail  the  presumption. 
But  the  evidence,  though  objected  to  in  some  of  the  cases,  was 
received,  and,  therefore,  must  have  been  read  to  prove  what  the 
transaction  was.  And  it  is  remarkable  that,  in  Thellusson  v. 
Woodford,  although  the  exception  to  the  Master's  report  raised 
the  question  whether  the  evidence  was  admissible,  the  eminent 
counsel  who  argued  against  the  culemption  barely  threw  out  a 
question,  whether  the  evidence  was  admissible,  without  arguing 
against  its  admissibility ;  and  Sir  John  Leach  said,  ^<  This  is  not 
a  case  of  implication,  but  of  express  declaration." 

Admitting,  therefore,  in  the  fullest  manner,  that  parol  evidence 


(a)  3  Atk.  77.  (&)  1  Ba.  &  Bea.  298.  (e)  4  Madd.  420. 

(<f)  5  Madd.  22.  (e)  2  Atk.  48.  (/;  Free.  Chan.  263. 

ig)  2  Vera.  646.         {h)  2  Bro.  C.  C.  499. 
(0  1  Bro.  C.  C.  425 ;  18  Ves.  152.  (k)  18  VeM.  140. 

(I)  2  Atk.  516.  (m)  1  Dhl  &  War    la 
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is  inadmissible  to  prove  that  a  will  or  other  written  instrument 
was  intended  to  have  an  effect  not  expressed  in  it,  still,  with  the 
opinion  of  the  Lord  Chancellor  of  Ireland,  so  recently  expressed 
upon  that  point,  cuid  the  other  authorities  I  have  referred  to,  sup- 
porting the  opinion  which  I  individually  entertain,  that  the  evi- 
dence is  admissible,  I  shall  receive  it 

The  subject  has  been  very  elaborately  considered  by  Mr.  Ro- 
per.(a)  I  cannot  but  think  the  learned  writer  has  not  sufficient- 
ly kept  in  mind  the  distinction  between  ademption  and 
[*521]  revocation,  nor  between  the  cases  in  *which  the  inten- 
tion of  the  parties  has  been  reduced  into  writing,  and 
those  in  which  the  court  has  had  to  ascertain,  by  parol  evidence 
only,  what  the  parties  had  done.  It  was  said  that  there  was  a 
distinction  in  this  case,  inasmuch  as  the  advance  was  made,  not, 
as  in  the  coses  cited,  to  the  legatee  herself,  but  to  the  husband  of 
the  legatee.  That  circumstance  might  be  material  upon  the 
question  of  implied  ademption,  but  it  cannot  afibct  the  question 
of  admitting  or  rejecting  the  evidence  to  prove  what  the  trans- 
action was.  In  more  than  one  of  the  cases  cited  the  same  cir- 
cumstance occurred. 

In  the  precedmg  observations  I  have  supposed  the  3000/.  to 
have  been  given  to  Mrs.  Kirk  absolutely :  it  was,  in  fact,  given 
to  her  for  life,  for  her  separate  use,  with  remainder  to  her  chil- 
dren, as  a  class ;  and  it  remains  to  be  seen  whether  that  circum- 
stance alters  the  case.  My  opinion  is,  that  it  makes  no  differ- 
ence. I  do  not  mean  to  decide  that  a  legacy  to  A.  can  be 
adeemed  by  a  mere  culvance  to  another  person  than  A.  That 
might  be  simple  revocation  and  not  ademption.  Nor  do  I  mean 
to  decide,  that,  if  in  this  case  the  bequest  had  been  to  Mrs.  Kirk 
for  life,  with  remainder  to  children  living  at  the  time,  and  nam- 
ed in  the  will,  the  bequest  to  the  children  could  have  been  af- 
fected  by  the  advance  in  question.  I  give  no  opinion  upon  that 
case.  But  here  I  find  a  legacy  to  Mrs.  Kirk,  for  her  separate  use, 
with  remainder  to  her  children  as  a  class:  that  I  think  is  in  the 
nature  of  a  portion  to  the  daughter  herself.  It  is,  in  fact,  a  com- 
mon way  of  dealing  with  a  lady's  portion  upon  the  occasion  of 

(a)  Tr.  on  LegactM,  Vol.  1.,  p.  341  et  aeq. 
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her  marriage.  A  provision  for  herself^  and  her  children  after  her, 
is  the  use  of  her  portion.  I  find  her,  in  effect,  requesting  her 
father  to  advance  part  of  her  fortune  to  her  husband,  and  he 
does  so,  declaring  at  the  time  what  his  testamentary  dispo- 
sitions are,  as  between  his  son  and  daughter,  and  what 
*his  intentions  are  in  making  the  advance ;  and  the  6001.  [*522] 
is  accepted  upon  that  basis.  Carver  v.  Bowles{a)  is  an 
authority  in  favor  of  this  view  of  the  case,  as  are  many  of  Lord 
Eldon's  observations  in  Trimmer  v.  £ai/ne,{b)  which  is  rather 
the  converse  of  the  present  case. 

Upon  the  whole,  not  holding  that  extrinsic  evidence  can,  in 
any  case,  be  admitted  to  alter,  add  to,  or  vary  a  written  instru- 
ment, or  to  prove  with  what  intention  an  instrament  was  execu- 
ted,— nor  that  declarations  of  the  testator,  made  at  any  other 
time  than  contemporaneously  with  the  advance,  and  as  part  of 
the  transaction  the  truth  of  which  I  am  bound  to  ascertain, 
would,  in  this  case,  be  admissible, — and  distinguishing  between 
revocation  and  ademption, — ^I  am  of  opinion  that  this  evidence 
must  be  received. 


Dbolajub  that  the  legacy  of  3000/.  was  adeemed,  to  the  extent  of  500/.,  by  the 
gift  of  the  promiawry  note  to  Elizabeth  Kirk.(c)  Let  a  new  trustee  be  appointed  in 
the  place  of  Storer  EUldowes.  Refer  it  to  the  Master  to  inquire  on  what  securities  the 
logacy  of  2500/.  is  now  invested.  Liberty  to  state  special  circumstances.  Reserro 
farther  directions  and  costs. 

(a)  9  Rubs.  &  Myl.  30 1 .  (6)  7  Ves.  508. 

(c)  The  plaintiffii  raised  no  question  as  to  the  fact  of  the  500/.  secured  by  the  note 
having  been  realized.    See  p.  515. 
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[*623]  *Drakb  V.  Drake. 

1844 :  March  6th  and  7th,  and  May  22nd  and  24th. 

An  agreement  in  writing  for  the  sale  of  an  estate  by  a  father  to  his  son  expressed  a 
money  consideration ;  but  the  conveyance  of  the  estate  expressed  the  eoosideratioB 
of  natural  love  and  afl^Uon.  To  a  bill  by  the  son  for  a  discovery  of  the  convey* 
ance,  a  plea  of  the  agreement  in  writing*  and  that  the  purchase-money  had  never 
been  paid  or  released,  was  held,  under  the  circumstances  to  be  defective,  in  not 
averring  that  the  money  was  due. 

Bill  of  discovery  in  aid  of  an  action  of  ejectment.  Plea,  that  the  plaintiff  had  con* 
tiacted  to  potchase  the  estate,  and  that  the  defondaat  had  a  lien  en  it  for  the  un- 
paid purchase-money.  SembU,  that  the  plea  is  no  defence  to  the  discovery ;  but 
that  the  proper  mode  of  protecting  the  equitable  interest  of  the  defendant  is  by  a 
cross-suit  for  relief. 

A  Bill  of  discovery. — ^The  bill  alleged,  that  certain  iadefitures 
of  lease  and  release,  dated  the  1st  and  2nd  of  July,  1826,  were 
made  and  executed  between  and  by  W.  Drake  the  elder,  of  the 
first  part,  and  John  Drake,  the  defendant,  W.  Drake  the  young* 
er,  F.  Drake,  S.  H.  Drake,  and  the  plaintiff,  Edwin  Drake,  of  tho 
second  part ;  reciting,  (as  the  fact  was,)  that  W.  Drake  tht» 
elder,  by  certain  agreements  in  writing,  dated  the  20th  of  Jutti&, 
1835,  contracted  with  the  parties  of  the  second  part  for  the  sale 
and  conveyance  to  them,  respectively,  of  the  therein-comprised 
messuages  and  hereditaments,  and  that  the  said  parties  of  the 
second  part  were  in  possession  of  such  premises  respectively, 
under  the  said  contract ;  and  that  it  is  by  the  said  indenture  of 
release  witnessed,  that,  in  pursuance  of  the  said  contract,  and  in 
consideration  of  the  natural  love  and  affection  which  W.  Drake 
the  elder  had  and  bore  for  his  sons,  the  parties  of  the  second 
part,  he  the  said  W.  Drake  the  elder  thereby  granted  and  released 
the  hereditaments,  therein  respectively  mentioned,  to  the  use  of 
the  said  parties  of  the  second  part  respectively,  and  their  respec- 
tive heirs  and  assigns,  for  ever.  That  the  defendant  John  Drake 
had  obtained  possession  of  the  messuages  and  premises  so  con- 
tracted to  be  sold  to  the  plaintiff,  and  also  of  the  said  indentures 
of  lease  and  release ;  and  that  he  continued  in  possession  there- 
of; and  that  the  plaintiff  was  entitled,  by  virtue  of  the  said  in- 
denture of  release,  to  the  same  messuages  and  premises,  for  an 
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estate  of  inheritance  in  fee-simple  in  possession.  That  the  plain- 
tiff had  lately  conunenced  an  action  of  ejectment  against  the  de- 
fendant for  the  recovery  of  the  said  hereditaments,  but  was  not 
able  to  go  to  trial  in  the  said  action  without  the  discovery 
*of  the  said  indentures  of  lease  and  release ;  and  the  bill  [*624] 
prayed  a  discovery  of  the  same,  and  of  the  matters  there- 
in mentioned  accordingly. 

The  defendant  put  in  his  plea  and  answer ;  and,  as  to  so 
much  of  the  bill  as  sought  discovery  of  the  indentures  of  lease 
and  release,  and  of  the  contents  thereof,  he,  by  his  plea,  averred, 
that  the  said  W.  Drake' the  elder,  on  the  20th  of  June,  1836,  con- 
tracted with  the  plaintiff  for  the  absolute  sale  to  him  of  the  said 
hereditaments,  for  the  price  or  sum  of  180L,  and  that  a  memor- 
andum of  such  agreement  was  signed  by  the  plaintiff;  that  the 
plaintiff  never  paid,  or  tendered,  or  offered  to  pay  to  W.  Drake 
the  elder  the  said  purchase-money ;  andlhat  W.  Drake  the  elder 
continued  in  possession  of  the  said  hereditaments  until  his 
death :  th^t  W.  Drake  the  elder  died  in  March,  1839,  having 
given,  devised,  and  bequeathed  all  his  real  and  personal  estate 
to  the '  defendant,  his  heirs,  executors,  &c.,  absolutely,  (subject 
as  therein  mentioned,)  and  having  appointed  the  defendant  his 
sole  executor,  who  had  duly  proved  the  said  will ;  and  the  plea 
averred,  that  the  testator  did  not,  in  his  lifetime,  promise  or  agree 
to  release ;  and  that  the  defendant  had  never  released,  or  pro- 
mised or  agreed  to  release  the  plaintiff  from  the  payment  of  the 
said  sum,  or  any  part  thereof. 


Mr.  Cooper  and  Mr.  Sdwyn^  for  the  plea,  submitted,  that  the 
court  would  protect  the  equitable  right  of  the  defendant  to  hold 
the  estate  until  the  purchase-money  was  paid,  and  would  not, 
therefore,  compel  a  discovery,  which  would  enable  the  plain- 
tiff to  succeed  in  the  ejectment :  Dryden  v.  Fro8tj(fi) 
Broume  v.  Lockhart,{b)  *  Lemon  v.  Whiiley,{c)  Walhoyn  [*626] 
V.  Leej{d)  Hoare  v.  Parker,{e)  Hare  on  Discovery,  Part 
n.,  c.  3,  s.  3,  p.  98. 

(a)  3  Myl.  &  Cr.  670.  (6)  10  Sim.  491.  («)  4  Rim  493. 

(lO  9  Vei.  34.  (e)  1  Bro.  C.  C.  578 
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Mr.  RomiUy  and  Mr.  Barrattj  for  the  bill,  said,  the  object  of 
the  plea  was  to  exclude  the  plaintiflf  from  his  legal  remedy,  with- 
out tendering  him  an  equitable  one. 


Vice-Chancellor  : — ^Two  questions  arise  in  this  case  ;  one, 
whether  the  matter  of  the  plea  is  sufficient  as  a  plea  in  bar ;  the 
other,  whether,  supposing  it  be  sufficient,  it  is  pleaded  with  suffi- 
cient averments. 

On  the  first  question, — ^the  sufficiency  of  the  matter  of  the  plea, 
I  have  felt  much  difficulty.  This  is  a  mere  bill  of  discovery  in 
aid  of  an  ejectment.  To  this  discovery  the  defendant  pleads 
facts  which  do  not  raise  that  single  issue  which  is  necessary  to 
constitute  a  valid  plea,  unless  they  are  to  be  understood  as  re- 
solving themselves  into  this  single  issue,  that  the  purchase-mo- 
ney is  still  due.  Giving  the  defendant  the  benefit  of  this  con- 
struction of  his  plea,  but  without  admitting  that  he  is  entitled  to 
it, — ^is  that  a  reason  why  he  should  not  answer  the  bill  ?  I  do 
not  deny  that  the  allegation,  if  true,  may  entitle  the  plaintiff  to 
relief  in  equity ;  my  doubt  is,  whether  a  bill  in  equity  to  enforce 
his  lien,  instead  of  this  plea  to  the  discovery,  is  not  his  proper 
course.  The  allegation,  if  true,  is  not  at  law  a  bar  to  the  ac- 
tion ;  and  if  the  plaintiff  is  entitled  to  the  relief  he  seeks  at  law, 
he  is  prima  facie  entitled  to  discovery  also.  If  the  plain- 
[*626]  tiff  is  entitled  to  recover  at  law,  his  right  to  'discovery 
is,  prima  facie,  incident  to  his  right  to  the  relief;  and 
the  defendant  can  no  more  refuse  to  give  discovery  in  such  a 
case  than  he  could  refuse  to  answer  a  bill  for  relief  in  this  court, 
where  the  right  to  the  relief^  equity  could  not  be  controverted. 
Then,  does  the  fact  that  the  money  is  due  constitute  an  equit- 
able defence  to  the  action  at  law?  The  inclination  of  my 
opinion  is,  that  the  plaintiff  can  have  the  benefit  of  that  fact  only 
upon  a  bill  filed  by  himself,  claiming  the  benefit  of  his  lien  for 
the  purchase-money  said  to  be  due.  The  allowance  of  the  plea 
would  decide  nothing  between  these  parties.  The  effect  of  al- 
lowing the  plea  would  be  to  compel  the  plaintiff,  either  to  pay 
the  money,  whether  it  is  bona  fide  due  or  not,  or  to  file  his  bill 
to  have  the  conveyance  delivered  up.  On  such  a  bill  I  should 
not  have  means  of  imposing  any  teims  upon  the  defendant  with 
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respect  to  the  action,  or  the  possession  of  the  property.  A  decree 
in  the  plaintiff's  favor  in  such  a  suit  would  not  enable  me  to  re- 
lieve the  plaintiff  from  the  necessity  of  again  bringing  his  eject- 
ment. I  could  make  no  decree  concluding  the  question  between 
the  parties ;  nor  would  the  effect  of  allowing  the  plea  be  to  give 
the  defendant  the  benefit  of  his  lien,  but  it  would  or  might  give 
him  the  benefit  of  an  equitable  defence  to  the  ejectment  without 
paying  the  price  the  court  ought  to  put  upon  it — that  of  his  sub- 
mitting on  his  part  to  do  equity  to  the  plaintiff.  But  if  the  de- 
fendant, instead  of  filing  this  plea  to  the  discovery,  had  filed  a 
bill  to  enforce  his  lien  upon  the  estate  in  respect  of  the  180/.,  and 
had  obtained  the  common  injunction  to  restrain  the  proceedings 
in  ejectment,  I  might,  in  giving  him  his  lien,  have  imposed  upon 
him  the  terms  of  giving  judgment  in  the  ejectment,  and  dealing 
with  the  conveyance  as  the  court  might  direct.  In  such  a  suit, 
the  matter  in  contest  between  the  parties  might  be  finally  dis- 
posed of,  which  in  this  suit  it  cannot  be.  Attending  to 
the  *very  special  and  limited  interest  which  the  defenr  ['627J 
dant  has  in  the  property  sought  to  be  removed  in  the 
ejectment  and  to  the  merely  temporary  consequence  of  allowing 
the  plea,  I  cannot  think  the  defendant  has  taken  the  right  course. 
I  cannot  think  that  such  a  plea  would  have  been  good  to  a  bill 
by  the  plaintiff  to  recover  possession  of  the  deed,  although  the 
court  might  have  made  the  payment  of  what  was  due  a  condi- 
tion of  the  decree  the  plaintiff  asked.  That  case  and  the  pre- 
sent are  in  principle  alike.  In  a  word,  (for  to  this  at  last  it 
comes,}  the  defendant's  only  defence  to  the  action  is  his  lien, 
and  that  lien  he  can  only  enforce  by  bill  If  he  does  not  choose 
to  resort  to  that  mode  of  defence,  he  has  none. 

But  the  second  question  decides  me  to  overrule  the  plea.  The 
case  made  by  the  bill  is  simply  this :  that  a  conveyance  was 
made  and  executed  which  recited  certain  agreements  in  writing 
for  the  sale  and  conveyance,  by  the  father  to  his  sons  respective- 
ly, of  parts  of  his  property ;  and  that  the  father  had  conveyed 
the  same  accordingly.  But  the  father  is  made  to  convey  parcels  ' 
of  his  estate  to  each  of  his  sons,  of  whom  the  plaintiff  is  one,  in 
consideration  of  natural  love  and  affection,  and  as  an  advance- 
ment ;  and  the  bill  prays  discovery  in  aid  of  an  ejectment  by 
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the  plaintiff  to  recover  his  portion  of  the  estate.  In  answer  to 
Ous  bill  I  find  a  plea,  which,  admitting  the  conveyance  as  above 
set  forth,  does  not  aver  that  the  purchase-money  mentioned  in 
the  plea  was  due  at  the  father's  death,  or  at  the  time  of  plea 
pleaded,  or  at  any  time ;  but  avers  only,  that  the  purchase-mo- 
ney, so  contracted  to  be  paid  by  the  plaintiff,  had  not  been  paid, 
or  tendered,  or  offered  to  be  paid  or  released,  or  promised  or 
agreed  to  be  released.  I  must,  undoubtedly,  take  these  aver- 
ments to  be  true,  upon  the  argument  of  tlie  plea ;  but  the  ques- 
tion irresistibly  suggests  itself, — ^why  this  argumenta- 
[*6^]  tive  mode  of  averring  the  existence  *o{  a  debt,  if  that  is 
the  meaning  of  the  plea,  instead  of  the  short  and  usual 
mode  of  pleading  a  debt?  The  averment  in  the  plea  of  the 
agreement  to  pay  may  well  be  satisfied  by  the  existence  of  the 
paper  which  contains  the  agreement,  withouUany  debt  having 
really  been  contracted,  or  the  money  ever  due.  The  temporary 
purposes  for  which  estates  are  sometimes  split  in  this  manner 
suggests  an  obvious  explanation  of  the  transaction,  without  sup- 
posing that  a  debt  was  ever  contracted,  or  intended  to  be  con- 
tracted between  the  plaintiff  and  his  father. 

I  shall  overrule  the  plea,  but  give  the  defendant  leave  to  amend 
his  plea,  by  introducing,  if  he  thinks  fit,  the  averment  which,  as 
I  have  stated,  appears  to  me  material. 

I  do  not,  of  course,  mean  to  intimate  any  opinion  in  the  plain- 
tiff's favor,  upon  the  general  merits  of  the  question  between  the 
parties ;  but  I  think  the  court  is  bound  to  see  that  the  real  case 
is  brought  before  it,  which  I  am  satisfied  is  not  the  case  upon 
these  pleadings. 

Plea  overruled. 


1844 :— 23ud  and  25th  May. 

Fending  an  appeal  by  the  defendant,  from  an  order  orerruling  a  plea  to  discovery,  a 
motion  to  atay  the  proceedings  for  compelling  the  defendant  to  put  in  his  answer 
was  refused,  on  the  ground,  that  the  court  saw  no  doubt  as  to  the  question  which 
was  the  subject  of  appeal ;  and  that  no  mjury  would  result  to  the  defendant  from 
giving  the  discovery. 
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The  defendant  pnesented  his  petition  of  re-hearing  before  the 
Lord  Chancellor ;  and 

Mr.  Selwythj  for  the  defendant,  moved  for  a  stay  of  proceed- 
ings in  enforcing  the  answer  and  discovery,  pending  the  appeal. 
The  eflfect  of  compelling  the  defendant  to  answer  would 
be,  that  the  plaintiff  would  *either  get  possession  of  the  [*629] 
deed  of  conveyance,  or  obtain  such  information  concern^ 
ing  it  as  would  enable  him  to  give  secondary  evidence  of  its 
contents  on  the  trial  of  the  ejectment ;  which  would  render  it 
wholly  useless  to  prosecute  the  appeal :   Wood  v.  MUner,{a) 

Mr.  Romilly  opposed  the  motion. 


Vice-Chancellor  : — If  the  case  of  Wood  v.  Milner  be  an 
authority  for  the  proposition  that,  whenever  an  order,  overruling 
a  plea  or  demurrer  to  discovery,  is  appealed  from,  the  motion  to 
stay  the  plaintiff's  proceedings  to  enforce  an  answer,  pending  the 
appeal,  is  a  motion  of  course,  I  have  nothing  to  do,  in  the  present 
case,  but  to  make  the  order  which  the  defendant  asks.  But  I 
am  satisfied  that  case  is  no  authority  for  any  such  proposition. 
In  this,  as  in  similar  applications,  the  discretion  of  the  court  is 
appealed  to.  In  exercising  that  discretiouj  it  is  scarcely  possible 
for  the  court  to  be  pressed  with  a  stronger  argument  than  that 
which  applies  to  cases  like  the  present :  namely,  that,  if  the 
plaintiff  be  allowed  to  enforce  an  answer,  pending  the  appeal, 
he  has,  in  effect,  the  power  to  deprive  the  defendant  of  his  appeal. 
But,  on  the  other  hand,  the  plaintiff  is  exposed  to  inconveniences 
of  no  inconsiderable  magnitude,  if  the  suit  is  to  be  tied  up  at  the 
defendant's  mere  will  and  pleasure.  The  court,  in  such  cases, 
must  consider  to  what  extent  the  defendant  will  really  be  pre- 
judiced by  giving  the  discovery  sought  by  the  bill,  and  how  far, 
upon  the  merits,  the  appeal  is  likely  to  succeed, — always  attend- 
ing to  this,  that  the  defendant  may  apply  to  have  his  appeal 
advanced,  and  that  the  onus  of  making  such  an  appli- 
cation is  more  properly  thrown  upon  the  'defendant,    [*530] 

(a)  1  J.  &  w.  636. 
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than  upon  the  plaintiff.  In  some  cases  it  may  be  of  the  last 
importance  to  a  defendant  not  to  give  the  discovery  sought 
by  the  bill ;  in  others  it  may  be  wholly  unimportant,  so  far  as 
the  discovery  is  concerned,  whether  a  plea  or  demurrer  is  allow- 
ed or  not.  A  plea  or  demurrer  for  want  of  parties,  (for  example,) 
or  other  plea  of  a  dilatory  nature,  may  admit  the  right  to  disco- 
very ;  and  an  appeal  from  an  order  overruling  a  plea  or  demur- 
rer, in  such  a  case,  would  not  necessarily  be  a  ground  for  stay- 
ing the  plaintiff's  process,  pending  the  appeal.  In  this  case  the 
defendant  does  not  deny  the  plaintiff's  right  to  a  discovery  ab- 
solutely,— on  the  contrary,  he  admits  the  right,  provided  he  will 
first  pay  for  the  estate.  The  discovery  is  not  of  matter  which, 
on  its  own  account,  the  defendant  desires  to  withhold ;  and  the 
discovery,  if  given  before  the  money  is  paid,  will  not,  in  this 
court,  prejudice  the  defendant's  lien,  if  he  have  one.  The  ex- 
tent of  the  injury  to  the  defendant  will  be,  that  he  may  be  com- 
pelled to  enforce  his  lien  by  bill  in  this  court,  without  which, 
indeed,  he  never  can  enforce  it.  The  discovery  itself  is  not  a 
mischief  against  which  the  defendant  seeks  to  protect  himself  by 
his  plea ;  and  the  ultimate  consequences  of  giving  the  discovery 
resolve  themselves  into  a  little  extra  trouble,  if  my  judgment  be 
wrong. 

With  respect  to  the  merits,  as  far  as  my  recollection  goes  of 
the  grounds  upon  which  I  overruled  the  plea, — those  grounds 
were  two ;  one  of  which  was,  that,  if  the  defendant  had  the  lien 
he  claims,  his  proper  course  was  to  file  a  bill  to  enforce  it ;  tliat 
lien  being  his  only  defence  in  the  action,  and  that  defence  being 
only  available  by  bill.  But  I  did  not  rest  my  judgment  upon 
that  alone,  nor  did  I  mean  to  lay  down  any  general  rule  upon  a 
subject  where  circumstances,  apparently  small,  may  make  a  great 
difference.  The  ground  upon  which  I  finally  overruled 
[*531  J  the  plea,  was  the  absence  of  *any  averment  by  the  defen- 
dant, that  the  money  claimed  was  at  the  time  of  the 
plea  pleaded,  or  ever,  due.  Such  an  averment  is  so  much  a 
matter  of  course,  in  a  case  like  this,  that  I  could  not  but  be  struck 
with  the  omission, — an  omission  which  I  think  was  not  supplied 
by  the  argumentative  averment  to  which  I  was  referred  by  coun- 
sel, as  containing  equivalent  language.    The  averment  that 
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there  had  been  a  contract  or  agreement  may  be  satisfied,  in  the 
conscience  of  the  defendant,  by  the  existence  of  the  so-called  con- 
tract or  agreement  in  writing,  whether  that  was,  or  was  not, 
founded  on  a  bona  fide  contract  or  agreement  for  sale,  whereby, 
according  to  the  truth  of  the  case  and  the  understanding  of  the 
parties,  the  plaintiff  became  Uable  to  pay  the  purchase-money. 
And  this  defect  in  the  plea,  instead  of  being  cured  by  the  aver- 
ment, that  the  money  had  not  been  paid,  or  tendered,  or  offered, 
to  be  paid,  and  that  there  had  been  no  release,  or  promise  or 
agreement  to  release,  the  plaintiff  from  the  payment,  was,  in  my 
opinion,  made  more  prominent  by  that  elaborate  form  of  allega- 
tion, which  showed  that  the  pleader  was  aware  of  the  import- 
ance of  the  averment,  and  that  he  studiously  endeavored  to  evade 
the  point.  I  may  add,  that  I  offered  the  defendant  leave  to 
amend  his  plea  on  this  point,  and  his  declining  to  do  so  satisfies 
me  I  have  done  no  injustice,  by  applying'  the  strictest  rules  of  * 
pleading  to  this  plea,  and  that  the  real  case  is  not  before  me  upon 
these  pleadings.  Indeed,  it  is  scarcely  possible  for  any  one  to 
look  at  the  statements  with  respect  to  the  deed  in  question,  with- 
out seeing  that  the  case  is  one  which  ought  to  be  tried  by  the 
strictest  rules  of  pleading.  But  it  was  upon  the  absence  of  the 
material  averment  to  which  I  allude,  and  not  upon  any  suspi- 
cion I  might  entertain  of  the  cause  of  that  omission,  that  I  found- 
ed myself.  I  shall  be  greatly  surprised  if  the  defendant  should 
persuade  any  judge  in  chancery  to  allow  this  plea,  at  least  until 
it  shall  contain  a  distinct  averment  of  the  existence  of 
the  debt,  the  'existence  of  which  the  defendant  surmises,  [*532] 
but  does  not  assert ;  and,  even  if  that  were  added,  I 
strongly  incline  to  think  the  plea  is  bad  on  other  grounds. 
There  is  nothing,  therefore,  in  the  merits  to  make  the  case  an 
exception  to  the  general  rule. 

I  think  it  right,  however,  to  give  the  defendant  an  opportunity 
of  applying  to  the  Lord  Chancellor, — which  he  may  do  in  the 
alternative,  either  to  stay  the  pix>ceedings  until  the  appeal  shall 
be  head  in  the  regular  course,  or  to  advance  the  appeal.  The 
plaintiff  undertaking  not  to  execute  the  attachment  for  three 
weeks,  let  the  motion  be  refused  with  costs. 
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Hall  v.  Palmer. 

1844:  7th  and  8th  May. 

Tho  testator  sealed  and  delhreied  a  bond,  conditioned  for  the  pa3rment  of  an  annuity, 
after  his  death,  to  a  woman  with  whom  he  had  cohabited.  At  the  time  he  gave 
instmctions  to  prepare  the  bond,  he  stated,  that  it  was  not  his  intention  to  break  off 
his  comiexion  with  the  obligee ;  and  he  deposited  the  bond  with  his  solicitors,  with 
whom  it  remained  until  after  the  death  of  the  obligor.  On  a  reference  to  the  mas- 
ter, he  found  that  the  consideration  of  the  bond  was  past  cohabitation : — Held,  that 
the  bond  was  valid ;  that,  being  proved  to  have  been  sealed  and  delivered,  the  re- 
tention of  it  in  the  hands  of  the  obligor's  solieitor  did  not  afiect  its  operation ;  and 
that,  after  the  (acts  had  been  refened  to  the  master,  and  the  court  was  sats^ed 
with  his  finding,  payment  of  the  sum  secured  by  the  bond  would  be  decreedf  with- 
out a  trial  at  law. 

John  Yidler  executed  his  bond,  dated  the  29th  of  June, 
1824,  whereby  he  became  bound  to  the  plaintiff  Mary  Hall,  in 
the  penal  sum  of  3000Z.,  conditioned  for  the  payment  to  her  of 
an  annuity  of  1042.  during  her  life,  to  commence  from  the  death 
of  the  obligor.  The  obligor  had,  at  the  time  of  the  execution  of 
the  bond,  cohabited  for  many  years  with  th^  obligee,  who  had 
three  children  by  him  then  living.  The  bond  was  prepared  by 
the  soUcitor  of  the  obligor,  from  his  instructions,  the  testator  at 
the  same  time  stating,  in  answer  to  a  question  put  by  his  solici- 
tor to  the  effect,  that  he  still  cohabited  with  Mary  Hall,  and  that 
it  was  not  his  intention  to  break  off  the  connexion ;  and 
[*633]  the  evidence  went  to  show*that  the  connexion  had  con- 
tinued. The  bond  remained  in  the  possession  of  the 
solicitors  who  prepared  it,  until  after  the  death  of  John  Yidler, 
the  obligor,  in  January,  1827.  After  his  death,  Edward  Pdrratt, 
his  son-in-law,  one  of  the  executors  appointed  by  his  will,  and 
who  alone  proved  the  will,  paid  or  provided  for  tike  payment  of 
all  the  debts  of  the  testator,  (except  the  annuity  of  Mary  Hall ;) 
and  the  remainder  of  the  personal  estate,  not  specifically  be- 
queathed, being  insufficient  to  pay  all  the  legacies  given  by  the 
will,  the  said  executor  made  up  the  same  out  pf  his  own  moneys, 
and  invested  20,000/.,  New  4  per  cent  stock,  in  the  names  of 
trustees,  for  Louisa,  the  daughter  of  the  testator,  to  whom  that 
sum  had  been  bequeathed  by  his  will :  the  executor  also  invest- 
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ed  other  sums  of  200(».,  1000/.,  and  5000/.,  like  stock,  and  10,000/. 
consols,  in  trust  for  other  legatees  under  the  same  will :  the  exe- 
cutor also  paid  the  annuity  secured  to  Mary  Hall  by  the  bond, 
until  the  year  1835,  when  he  became  insolvent.  The  testator's 
daughter  Louisa  became  of  unsound  mind,  and  the  20,000/. 
stock  was  transferred  into  court,  in  the  matter  of  the  lunacy. 
The  plaintiff  filed  her  bill  in  1839,  as  a  bond-creditor  of  the  tes- 
tator, against  the  executor,  and  against  the  trustees  and  parties 
beneficially  interested  in  the  said  several  legacies  or  sums  of 
stock,  for  payment  of  the  arrears  of  the  annuity  by  the  execu- 
tor, or  rateably  out  of  the  said  trust-funds,  as  part  of  the  testa- 
tor's estate.  At  the  hearing  of  the  cause,  it  was  referred  to  the 
master  to  inquire  of  the  execution  and  consideration  of  the  bond, 
and  the  manner  in  which  it  had  been  dealt  with ;  whether  the 
estate  of  the  testator  had  been,  in  any  manner,  released  from  the 
annuity ;  whether  anything  was  due  from  the  executor  in  re- 
spect thereof;  and  what  sums  then  represented  the  said  respec- 
tive bequests  of  20,000/.,  10,000/.,  2000/.,  1000/.,  and  6000/., 
stock. 

*The  master,  by  his  report,  found,  that  the  testator  [*634] 
duly  sealed  and  delivered  the  said  bond  ;  and  that  the 
consideration  thereof  was  the  past  cohabitation  of  the  testator 
with  the  plaintiff,  and  her  being  the  mother,  by  him,  of  three 
children  ;  and  that  the  said  bond  was  prepared  by  the  solicitors 
of  the  testator,  and  was  allowed  to  remain  with  them,  for  safe  cus- 
tody, until  the  death  of  the  testator :  that  the  bond  was,  at  that 
time,  mislaid,  but  was  subsequently  found,  and  delivered  to  the 
plaintiff,  in  1835 :  that  the  plaintiff  had  not,  in  any  manner,  re- 
leased or  exonerated  the  testator's  estate  from  the  payment  of 
the  annuity,  and  that  the  arrears  therein  mentioned  were  then 
due  in  respect  thereof.  The  master  also  found,  that  no  part  of 
the  testator's  personal  estate  remained  in  the  hands  of,  or  was 
due  from,  the  defendant  Edward  Parratt,  applicable  to  the  pay- 
ment thereof;  and  he  found,  that  the  sums,  thereinafter  men- 
tioned,(a)  represented  the  said  bequests,  and  were  held  upon  the 
trusts  thereinafter  stated. 

(«;  Refeired  to  in  the  decree,  p.  538|  infra. 
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The  defendants,  the  legatees,  excepted  to  the  r^x>rt,  for  that 
the  master  should  have  found,  that  the  consideration  of  the  bond 
was  the  future,  as  well  as  the  past,  cohabitation ;  and  that  the 
bond  was  deposited  with  the  solicitors  of  the  testator,  by  his  direc- 
tions, and  amongst  his  own  papers,  and  was  never  delivered  up  to 
the  plaintiff,  or  any  one  on  her  behalf,  and  that  nothing  remain- 
ed due  thereon. 

Mr,  Cooper  and  Mr.  W,  Hislop  Clarke^  in  support  of  the  ex- 
ceptions, argued,  that  the  evidence  showed,  that  the  tes- 
[*635]  tator,  at  the  time  of  executing  the  bond,  had  no  *inten- 
tion  of  terminating  his  connexion  with  the  plaintiff, 
which  fact,  together  with  the  retention  of  the  instrument  under 
his  own  control,  supported  the  presumption,  that  the  future  co- 
habitation was,  not  less  than  the  past,  part  of  the  consideration ; 
and,  if  that  were  so,  the  security  was  void.  The  bond,  more- 
over, was  placed  in  the  hands  of  the  solicitors  of  the  testator, 
and  thus  retained  in  his  own  control,  without,  so  far  as  it  ap- 
peared, any  communication  with  the  plaintiff  on  the  subject : 
the  plaintiff,  therefore,  had  never  acquired  any  legal  right  to  the 
benefit  of  the  instrument ;  the  testator  might  at  any  time  have 
cancelled  it.  The  question  of  the  validity  of  the  bond,  as  a 
legal  debt,  was  one  which  would  be  more  properly  tried  and 
determined  at  law,  and  the  court,  therefore,  would  not  conclude 
the  question  without  sending  it  to  a  court  of  law. 

Mr.  RomUly  and  Mr.  Elderton^  for  the  plaintiffs,  denied  that 
there  was  any  inference  from  the  evidence,  that  future  cohabita- 
tion formed  a  part  of  the  consideration  :  it  was  rather  the  con- 
trary. The  mere  circumstances  that  the  cohabitation  had  not 
then  ceased,  would  not  invalidate  the  bond.  The  bond  had 
been  sealed  and  delivered  in  due  form  of  law,  and  the  place  of 
its  deposit  was  immaterial ;  but  the  finding  of  the  master  was, 
that,  in  this  case,  it  had  been  chosen  for  safe  custody ;  it  was, 
therefore,  in  the  hands  of  the  testator's  solicitor,  or  not  in  that 
character,  but  as  agent  or  trustee  for  the  plaintiff. 
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The  cases  refened  to  were,  Spicer  v.  Haj/ward,{a)  Cray  v. 
Rooke,{b)  Marchioness  of  Annandale  v.  Harris^{c)  Tur- 
ner V.  Vaughany{d)  Lloyd  v.  Carter,{e)  Friend  v.  ^Har-    [*636J 
rison,{f)  Gray  v.  MathiaSy{g)  Baity  v.  Chester ^{h)  Bin- 
nington  v.  Wallis,{i)  Sear  v.  Ashwell,{k)  Exton  v.  Scott^l)  and 
Dillon  Coppin  ;{m)  also  Sheppard's  Touchstone  pp.  67,  68. 

The  Yice-Chancellor  said,  that  if,  at  the  hearing,  the  par- 
ties had  asked,  that  the  question  might  be  tried  by  a  jury,  the 
court  would  probably  have  been  willing  that  the  question  should 
be  decided  in  an  action  at  law.  Instead  of  taking  that  course,, 
the  parties  had  submitted  to  a  decree  which  referred  to  the  mas- 
ter every  question  of  fact  which  was  material  to  the  validity  of 
the  bond.  Although  the  court  would  commonly  send  a  legal 
question  to  a  jury,  yet  it  had  perfect  jurisdiction  to  decide,  both 
upon  the  fact  and  the  law ;  and,  after  the  parties  had  consented 
to  submit  to  its  decision,  the  court  ought  not  to  send  the  case  to 
law,  unless  the  result  of  the  investigation  in  this  court  left  some 
ground  for  doubt.  It  was  true  that  a  bond  given  in  considera- 
tion, either  in  the  whole  or  in  part,  of  future  cohabitation,  was 
void ;  or,  stating  the  rule  in  other  woids,  if  the  security  was  of 
such  a  nature  as  to  hold  out  an  inducement,  or  constitute  to 
either  party  a  motive,  to  continue  the  connexion,  the  instument 
would  be  void.  Upon  the  evidence,  he  concluded  that  the  bond 
was  made  in  performance  of  what  the  testator  was  informed  he 
was  under  a  moral  obligation  to  do,  and  that  the  suggestion  of  tur- 
pis  contractus  was  not  sustained.  The  onus  was  upon  those  who 
disputed  the  validity  of  the  bond  to  prove  that  the  consideration 
was  bad.  He  could  not  distinguish  this  case  from  that 
of  the  bond  *which,  in  Oray  v.  Mathias{n)  was  held  to  [*637] 
be  valid.  In  that  case  as  in  this,  the  intercourse  between 
the  obligor  and  obligee  did  in  fact  continue.  In  the  present  case^ 
it  appeared  upon  the  evidence,  that,  although  the  bond  was 

(a)  Tnc  Chan.  114.  (b)  Caa.  temp.  Talb,  153. 

(e)  2  P.  Wma.  43d ;  S.  C,  1  Bn>.  P.  C.  (TomL  ed.  230.) 
(d)  2  WUa.  339.  («)  2  Atk.  84.  (/)  2  Car.  &  P.  584. 

(g)  5  Vea.S86.  (h)  5  Beav.  103.  (t)  4  B.  &  A  650. 

(k)  3  Swans.  41 1,  n.  (I)  6  Sim.  31.  (m)  4  Myl.  db  Cr.  647. 

(n)  5  Vfli.  266. 
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given  in  consideration  of  past  cohabitation,  yet  the  obligor  at 
the  same  time  stated  he  had  no  intention  of  breaking  off  the 
connexion.  The  reasonable  construction  of  that  language  was, 
that  he  meant  to  maintain  the  woman  in  a  manner  not  unlaw- 
ful. He  did  not  think  there  was  any  doubt  of  the  validity  of 
the  bond,  in  that  respect,  which  required  the  decision  of  a  court 
of  law.  The  master  had  found  that  the  bond  was  duly  sealed 
and  delivered  ;  and  that  execution  and  delivery  made  the  instru- 
ment effectual  at  law ;  and  the  only  remaining  question  was, 
whether  the  fact,  that  it  remained  in  the  possesion  of  the  solici- 
'  tors,  of  the  obligor,  would  prevent  its  operation.  Where  an  in- 
strument, though  apparently  well  executed,  remained  in  posses- 
sion of  its  author, — the  grantor  or  settlor,  and  there  was  no 
evidence  of  the  actual  sealing  or  delivery,  there  might  be  a 
question  as  to  its  effect ;  but  the  sealing  and  delivery  in  this 
case  were  proved,  and  the  case  wase  therefore  reduced  to  the 
simple  question,  whether  the  retaining  of  the  bond  in  the  pos- 
session of  the  obligor  or  his  agents  made  it  void  at  law  or  not. 
This  point  was  settled  in  the  cases  of  Doe  d.  Gamofia  v. 
Knight,{a)  and  Emton  v.  Scott^{h)  in  which  it  was  decided,  that, 
when  once  the  instrument  was  sealed  and  delivered,  the  obliga- 
tion was  complete,  and  that  the  keeping  of  the  instrument  in 
the  possession  of  the  grantor  did  not  render  it  inoperative.  The 
exceptions,  therefore,  must  be  overruled. 


Thu  court  doth  declare  that  the  plaintiff  &.&  is  entitled  to  be  paid  the  mm  of  5982., 
reported  dae  in  respect  of  the  annuity  to  the  late  plaintiff  Mary  Hall,. in  &c  And 
this  court  doth  declare,  that  the  19,8262.  16«.  New  3  1-2  per  cent  Annui- 
[*538]  ties,  Btao4ing  &c ,  in  trust, "  In  *the  matter  of  Louisa  Cay,  a  person  of  un- 
sound mind,"  and  which  represents  the  trust  legacy  of  20,0002.  New  4  per 
cent  Annuities,  in  ^,  and  that  the  99002.  Bank  3  per  cent.  Annuities,  79202.  New 
3  1-2  per  cent.  Annuities,  now  respectively  standing  in  the  names  of  the  de- 
fendants W.  H.  Palmer  and  E.  Backhouse,  upon  the  trusts  by  the  will  and  co- 
dicil of  the  said  testator,  declared  of  the  several  legacies  of  10,0002.  Consols, 
20002.  New  4  per  cent  Annuities,  and  50002.  and  10002.  like  annuities,  and  which 
represent  the  said  trust  legacies  of  10,0002.  Consols,  20002.  New  4  per  cent 
Annuities,  and  50002.  and  10002.  like  annuities,  are  respectively  liable  to  pay  such  a 
proportion  of  the  said  sum  of  5982.  as  the  said  20,0002.  New  4  per  cent.  Annuities, 
10,0002.  Consols,  20002.  New  4  per  cent  Annuities,  50002.  and  10002.  like  annuities, 

(a)  5  B.  &  C.  671.  (6)  6  Sim.  31. 
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mpeciively  bore  to  the  whole  amoani  of  legacies  given  by  the  laid  testator's  will. 
And  it  is  ordered,  that  it  be  refeired  &c,  to  ascertain  (having  regard  to  the  aforesaid 
declaration)  what  portion  of  the  said  snm  of  598i.  is  payable  out  of  the  said  19f8262. 
16«.  New  3  1-2  per  cent.  Annnities,  99002.  Bank  3  per  cent  Annuities,  and  79202. 
New  3  1-2  per  cent  Annuities  respectively.  And  it  is  ordered,  that  the  said  defend- 
ants, W.  H.  Palmer  and  £.  Backhouse  do  sell  so  much  of  the  said  99002.  Bank  3  per 
cent  Annuities  respectively,  and  pay  the  same  to  the  said  plaintiff  [Reference  to  tax 
all  parties  their  costs  of  these  suits, — the  costs  of  the  defeudants  as  between  solicitor 
and  client, — ^the  costs  of  the  exceptants  to  include  their  costs  of  the  exceptions,  and 
the  plaintiff's  costs  thereof  paid  by  them.]  And  this  court  doth  declare,  that  the 
costs  of  the  plamtifi  and  of  the  said  defendant,  Edward  Parratt,  of  these  suits,  are 
payable  oat  of  the  said  [19,8262.  i6s.,9900/ ,  and  79202.  Stock,]  rateably  and  in  pro- 
portion to  their  respective  amounts ;  and  that  the  costs  of  the  defendant  W.  H.  Palm- 
er, are  payable  out  of  the  said  [19,8262.  16«.,  99002.  and  79202.  Stock,]  and  that  the  costs 
of  the  defeudants,  C.  P.  Cay,  and  Ixiuisa  his  wife,  and  Francis  Vidler,  are  payable 
out  of  the  said  [19,8262.  16s.  Stock  ;]  the  costs  of  the  defendants,  R.  B.  Cay,  and 
Frances  his  wife,  [and  their  children,]  and  E.  Backhouse,  out  of  the  said  [99002.  an^ 
79202.  Stock,]  or  either  of  them  ;  and  the  said  Master  is  to  apportion  what  shall  be 
taxed  for  all  such  costs  in  accordance  with  the  aforesaid  declarations.  And  it  is  or- 
dered, that  the  said  defendants,  W.  H.  Palmer  and  E.  Backhouse,  do  sell  so  much  of 
the  said  [99002.  and  79202.  Stock,]  respectively,  as  will  be  sufficient  to  raise  the 
amount  apportioned  to  be  paid  out  of  the  said  [99002.  and  79202.  Stock,]  respectively, 
and  pay  the  same  accordingly.  And  it  is  ordered,  that  the  plaintiff  do  apply  in  the 
matter  of  the  said  Louisa  Cay,  a  pexson  of  unsound  mind,  for  payment  out  of  the 
said  19,8262  16f.  New  3  1-2  per  cent.  Annuities,  standing  &c.,  in  trust  in  the  said 
matter,  for  payment  of  such  portion  of  the  baid  sum  of  5982.  and  of  the  costs  of  these 
suits,  as  the  said  Master  shall  certify  to  be  payable  out  of  the  said  19,8262.  16«.  New 
3  1-2  per  cent  Annuities.    Liberty  to  apply. 


•COURTENAY  V.  WiLLIAMS.  [^SSQ] 

1844 :  June  27  ;  July  10  and  20. 

In  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of  the  asMts  of  the  testa- 
tor in  a  due  course  of  administration : — Held,  that  the  executor  might  retain  so 
much  of  the  logacy  as  was  sufficient  to  satisfy  a  debt  due  from  the  legatee  to  the 
testator,  at  the  time  of  his  death,  although  the  remedy  for  such  debt  was,  at  the 
time  of  the  death  of  the  testator,  barred  by  the  Statute  of  Limitations,  21  Jac  1 , 
c.  16tf 

Whether  the  executor  would  have  had  the  same  right  of  retainer  if  the  suit  had  been 
for  payment  by  himself  personally,  and  not  out  of  the  assets  of  the  testator,  quitre. 

It  bemg  admitted,  or  proved,  that  advances  had  been  made  by  the  testator  to  the  le- 
gatee : — Held,  that  cheques  drawn  by  the  testator  on  his  banken,  in  Ihvor  of,  and 
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paid  bythenii  to  the  legatee,  were  evidence  on  the  question  of  the  amount  of  nich 
advances ;  and  that  an  admisBion  of  a  debt  to  the  testator,  made  by  the  legatee*  in 
his  balance  sheet,  and  examination  under  his  bankruptcy,  (though  it  did  not  charge 
himself  so  as  to  take  the  debt  out  of  the  Statute  of  Limitations,)  was  evidences  of 
the  character  of  the  advances  which  had  been  made,  on  the  question,  tiiietbersach 
advances  were  loans  or  gifts. 

The  testator  A.  Richardson,  hy  his  will,  dated  in  1825,  be- 
queathed a  legacy  of  2500?.  to  Robert  Hamilton,  which  he  de- 
clared should  be  for  his  sole  use  and  benefit,  and  that  his  receipt 
alone  should  be  a  discharge.  The  testator  afterwards  made  sev- 
eral codicils  to  his  will,  dated  in  1830,  and  1831,  and  revoked 
other  benefits  which  he  had  given  to  Robert  Hamilton,  but  did 
not  revoke  the  legacy  of  2500/.  The  testator  died  on  the  26th 
of  December,  1831.  The  plaintiff,  who  was  the  assignee  of  the 
legacy  of  2500/.,  filed  her  bill  in  January.  1842,  against  the  ex- 
ecutors of  the  testator,  for  payment  of  it.  At  the  hearing,  the 
defendants  submitted  to  bring  into  court  a  sum  to  answer  the 
legacy ;  and  a  reference  was  directed,  to  inquire  whether,  at  the 
time  of  the  death  of  the  testator,  Robert  Hamilton  was  indebted 
to  him  in  any,  and  what,  sum  of  money,  with  liberty  to  state 
special  circumrtances.  The  Master,  by  his  report,  found  that  the 
testator  was  a  gentleman  of  large  fortune,  and  that,  for  many 
years  previous,  and  up  to  within  about  two  years  of  his  decease, 
a  great  intimacy  existed  between  him  and  Robert  Hamilton  ; 
and  that  Robert  Hamilton  frequently  applied  to  him  for  money, 
with  which  applications  the  testator  often  complied. 

The  Master  then  set  forth  the  particulars  of  several 
[*540]  *bills  of  exchange,  drawn  by  Robert  Hamilton  on,  and 
accepted  by  the  testator,  and  afterwards  paid  by  him 
when  at  maturity ;  and  also  of  several  cheques  drawn  by  the 
testator  on  his  bankers,  and  payable  to  Robert  Hamilton,  or  bear- 
er, and  afterwards  paid  by  the  said  bankers ;  all  of  such  bills 
and  cheques,  except  the  two  last  bills,  being  of  different  dates, 
between  July,  1823,  and  December,  1825 ;  and  the  last  two  bills 
being  dated,  one,  the  29th  of  May,  1826,  for  100/.,  and  the  other 
the  1st  of  May,  1827,  for  200/.  The  Master  also  found,  that,  on 
the  2l8t  of  October,  1824,  the  testator  advanced  to  Robert  Ham- 
ilton 1100/.,  to  purchase  a  fuU  pay  company  in  a  regiment  of 
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foot,  and  that  Robert  Hamilton  thereupon  gave  the  testator  a  re- 
ceipt, as  follows  : — "  Englefield  Green,  Egham,  21st  October, 
1824. — Received  from  A.  Richardson,  Esq.  1100/.  for  the  pur- 
chase of  a  full  pay  company. — ^Robert  Hamilton,  99th  regiment" 
And  the  Master  found,  that  by  the  state  of  facts  of  the  plaintiff, 
it  was  alleged,  that  the  testator,  in  the  year  1824,  gave  to,  and 
expended  for,  Robert  Hamilton  1100/.,  in  the  purchase  of  his 
commission,  and  in  getting  promotion  for  him  in  his  regiment ; 
and  that  the  the  testator,  at  various  times  during  the  year  1823, 
and  down  to  1828,  gave  to  Robert  Hamilton  several  sums  of 
money  for  his  outfit,  and  to  meet  the  expenses  of  his  regiment ; 
and  that  the  testator  did  not,  at  any  time  during  his  life,  set  up 
any  claim  or  make  any  demand  against  Robert  Hamilton,  in 
respect  of  such  donations  or  gifts ;  and,  even  if  such  gifts  could 
have  been  claimed  as  debts,  the  testator  well  knew  the  inability 
of  Robert  Hamilton  to  pay  the  amount  thereof;  and  the  testator 
did  not  intend  that  the  said  alleged  debts  should  be  put  in  suit 
or  otherwise  demanded  by  his  executors  ;  or,  at  least,  that  the 
same  should  be  put  in  suit  or  demanded  against  the  said  legacy 
of  2500/. ;  and  he  found,  that  Bosanquet  &  Co.,  by  order 
froin,  and  on  account  of,  the  testator,  paid  to  Robert 
'Hamilton  various  sums  of  money  in  respect  of  a  weekly  [•541] 
pa3niient  of  2/.,  beginning  in  April,  and  ending  in  De- 
cember, 1831 ;  and  he  found,  that,  in  certain  depositions  taken 
in  a  cause  of  Hamilton  v.  Williams,  Sir  John  Hamilton,  amongst 
other  things,  said,  that  he  knew  the  testator  intimately  for  twenty 
years  before  his  death ;  and  that,  about  the  autumn  of  1824^ 
when  Robert  Hamilton  was  gazetted  a  captain  in  the  army,  the 
deponent  visited  the  testator,  and,  in  a  conversation  with  him  re- 
lative to  the  1100/.,  which  the  testator  told  the  deponent  he  had 
given  for  the  purchase  of  the  captain's  commission,  the  testator 
said,  that  he  (the  testator)  was  very  happy  in  having  purchased 
the  commission,  and  hoped  Robert  Hamilton  would  get  forward 
in  the  army,  and  that  he  had  made  him  a  present  of  it,  and  that 
he  had  given  him  a  great  deal  of  money,  and  should  then  stop 
his  hand  as  he  had  given  him  so  much ;  and  that,  late  in  1830, 
the  testator  told  the  deponent,  that  he  (the  testator)  had,  when 
the  said  commission  was  purchased,  given  Robert  Hamilton  a 
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large  sum  of  moaey  for  the  purpose  of  fitting  him  out  for  his 
regiment ;  and  that  the  testat(v  afterwards  told  the  deponent  that 
he  had  since  given  Robert  Hamilton  another  large  sum  to  fit  him 
out  a  second  time ;  and  the  deponent  understood  from  the  testa- 
tor that  all  the  monies  which  the  testator  had  advanced  to  or  for 
Robert  Hamilton  had  been  advanced  as  gifts,  and  not  as  loans. 
In  opposition  to  the  latter  evidence,  the  Master  found,  that  one 
Baylis  was  employed,  in  July,  1830,  by  the  solicitor  of  Robert 
Hamilton  to  print  a  certain  exhibit,  being  a  book  or  printed  state- 
ment of  Robert  Hamilton,  and  that  the  proof-sheets  of  such 
statement  were  sent  to  such  solicitor ;  but  that,  while  the  said 
book  was  being  printed,  Robert  Hamilton  once  or  twice  brought 
some  proof-sheets  thereof  to  Baylis,  and  said,  that  he  had  revised 

and  corrected  them.  And  the  Master  found,  that  Robert 
[*6421    Hamilton  was  compelled  to  sell  his  commission ;  'but 

was  only  allowed  so  to  do  on  the  understanding  that 
1000/.,  part  of  the  money  to  arise  from  such  sale,  should  remain 
with  the  agent  of  the  regiment  for  the  payment  of  certain  credi- 
tors of  Robert  Hamilton,  and  he  found,  that,  pending  the  commu- 
nications with  respect  to  such  sale,  Robert  Hamilton,  in  a  letter 
to  the  Secretary  of  the  Commander  in  Chief,  objected  to  such 
application  of  the  money  to  arise  therefrom,  on  the  ground, 
amongst  others,  of  being  under  the  most  positive  engagements 
.  to  repay  the  llOOZ.  originally  advanced  him  by  the  testator  for 
the  purchase  of  his  company.(a)  And  the  Master  found,  that, 
after  retiring  from  the  army,  Robert  Hamilton  entered  into  busi- 
ness as  a  wine  merchant,  and,  in  January,  1832,  was  declared  a 
bankrupt ;  and  that,  in  the  list  of  debts  stated  in  the  balance- 
sheet  tendered  by  him  on  oath,  under  the  commission,  to  be  ow- 
ing from  him,  is  inserted  the  item : — **  The  executors  of  the  late 
Mr.  Richardson.  Sundry  advances  by  the  late  Mr.  Richardson  ; 
say,  6000/. ;"  and  that,  at  the  Court  of  Commissioners  of  Bank- 
rupts, on  the  27th  of  March,  1832,  before  E.  Holroyd,  Esq.,  Ro- 
bert Hamilton,  being  sworn  and  examined,  said,  that  about 
twelve  years  before  that  time  Mr.  Richardson  proposed  to  him  to 
make  advances  of  cash,  and  accordingly  made  advances  to  him 
up  to  the  time  of  his  said  examination,  to  the  amount  of  10,000/^ 

(a)  Thk  was  the  lafaBiauce  of  the  statement  in  the  printed  book  before  referred  to. 
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to  the  best  of  his  recollection  :  that,  about  February,  1831,  he 
gave  to  Mr.  Richardson,  by  his  desire,  an  acknowledgment^* 
the  money  which  he  had  advanced,  to  the  amount  of  8000/.,  as 
far  as  his  recollection  served ;  and  that  he  believed  the  said  sum 
of  8000/.  had  been  previously  advanced  to  him  by  Mr.  Richard- 
son :  that  lie  could  not  state  what  amount  was  owing  by  him 
to  Mr.  Richardson  at  the  end  of  the  year  1826 :  that  he 
^occasionally  gave  to  Mr.  Richardson  his  acceptances  [*643J 
and  promissory  notes  for  part  of  the  money  he  had  ad- 
vanced, and  a  receipt  also  for  1100/. :  that  the  money  was  occa- 
sionally advanced  by  his  acceptances,  by  cheques,  and  in  mon^y : 
that  he  had  had  frequent  conversations  with  Mr.  Richardson  since 
the  year  1825  ;  and  upon  one  occasion  he  adverted  to  the  will 
he  had  made :  he  never  told  him  that  the  money  which  he  had 
advanced  to  him  from  time  to  time  should  go  as  an  equivalent, 
or  in  satisfaction  of  any  legacjr  he  had  left  him ; — in  fact,  he 
never  adverted  to  the  legacy :  that  Mr.  Richardson  invariably 
stated,  that  he  should  make  him  repay  the  different  sums  he  had 
advanced,  and  particularly  if  he  left  the  army.  And  the  Mas- 
ter  found,  that,  in  December,  1832,  the  fiat  was  annulled  with 
the  consent  of  the  creditors  who  had  proved  under  it,  and  that 
the  executors  of  the  testator  did  not  prove  any  debt  under  the 
same,  or  offer  any  opinion  to  the  annulling  thereof.  And  the 
Master  disallowed  the  state  of  facts  and  charge  of  the  plaintiff; 
and  allowed  the  state  of  facts  and  charge  of  the  defendant ;  and 
found,  that,  at  the  deatli  of  the  testator,  Robert  Hamilton  was  in- 
debted to  him  in  the  sum  of  2335/. 

The  plaintiff  excepted  to  the  report,  for  that  the  master  ought 
to  have  disallowed  the  state  of  facts  and  charge  of  the  defend- 
ants, and  allowed  that  of  the  plaintiff;  and  ought  to  have  cer- 
tified, that  Robert  Hamilton  was  not,  at  the  death  of  the  testator, 
indebted  to  him  in  any  sum,  or,  if  any,  not  more  than  300/.(a) 

The  case  was  heard  on  the  exceptions,  and  on  further  direc- 
tion^. 

The  questions  in  the  cause  were,  whether  'Robert  [*544] 
Hamilton,  the  legatee,  was  indebted  to  the  testator  at 

(a)  The  amonnt  of  the  last  two  bills  of  exchanges,  ante,  p.  540. 

Vol.  in.  eo 
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the  time  of  his  death ;  and,  if  he  was  so  indebted,  whether  the 
whole  debt,  or  that  part  thereof,  of  which  the  recovery  was 
barred  by  the  Statute  of  Liinitations,(a}  ought  to  be  retained  by 
the  executors  out  of  the  legacy. 

Mr.  Temple  and  Mr.  Rudall,  for  the  plaintiff. 

Mr.  Olassej  for  the  executors. 

The  following  cases,  in  addition  to  several  of  those  mentioned 
in  the  judgment,  were  cited :  Routledge  v.  RamsayJ{p)  Kennett 
V.  Milbank,{c)  Haydon  v.  WiUiams^id)  Whippy  v.  HiUary^{e) 
Higgins  V.  Scott,{f)  Mills  v.  Fmokesji^g)  LinseU  v.  Bonser,[h) 
Flower  v.  Martenj{i)  Lechmere  v.  Fletcher{k)  Brigstocke  v. 
Smithj{l)  Pearce  v.  Davis,{m)  Aubert  v.  WcUshj{n)  Cory  v. 
6errish,{o)  Spears  v.  Hartly^{p)  Ex  parte  Dewdneyjjq)  Ex 
parte  Jackson,{r)  Eden  v.  Smyth^{s)  Wekett  v.  Raby^{t)  MP  Mar- 
hon  V.  BurchelL{u) 

Vice-Chancellor  : — ^The  plaintiff  claims  to  be  en- 
*[545]  titled  by  assignment  to  a  'legacy  of  2600/.  bequeathed 
by  the  will  of  Aldborough  Richardson  to  one  Robert 
Hamilton.  The  defendants,  the  executors  of  the  testator,  allege, 
that  Robert  Hamilton,  the  legatee,  was  a  debtor  to  the  testator's 
estate  in  a  large  sum  of  money,  and  that  the  amount  of  the  debt 
ought  to  be  set  off  against  the  claim  to  the  legacy,  so  as  to  sa- 
tisfy it  in  the  whole  or  in  part,  as  the  case  maybe.  On  the  part 
of  the  plaintiff,  it  was  argued  that  there  was  not,  and  never  had 
been,  any  such  debt  as  was  suggested  by  the  defendants.  It 
was  admitted  that  advances  had  been  made  by  the  testator  to 
Hamilton,  but  it  was  averred  that  those  advances  were  gifts, 
and  not  loans  ;  and,  in  consequence  of  this  averment,  an  inquiry 

(a)  91  Jac.  1,  c.  16.  {b)  6  Ad.  &  El  331  (e)  8  Bln^.  38. 

id)  7  Bing.  163.  (e)  3  B.  &  Ad.  399.  (/)  3  B.  &  Ad  413. 

ig)  5  Binfir.  N.  C.  455.  .  (A)  3  Bing.  N.  C.  341 ;  S.  C,  3  Scott,  399. 

(i)  3  Myl.  6l  Or.  459.  {k)  I  Cromp.  Sl  Mee.  633.   (Z)  1  Cromp.  Sl  Mm.  483. 

im)  1  Mood.  &  Rob.  365.  (n)  4  Taunt.  393.  (o)  4  Eep.  9. 

ip)  3  Eap.  81.  (q)  15  Ves.  341.  (r;  8  Ves.  533. 

(«)  5  Ves.  341.  (0  3  Bro.  P.  C.  386,  (Toml.  ed.) 

(u)  3  Hare,  97. 
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was  at  the  hearing  directed,  whether,  at  the  death  of  the  testa- 
tor, Hamilton  was  indebted  to  him  in  any,  and  what,  sum  of 
money. 

If,  at  the  hearing,  I  had  anticipated  the  course  which  the 
cause  has  taken,  I  should  probably  have  divided  the  inquiry 
into  two  parts : — first,  whether  any  debt  was  originally  contract- 
ed by  reason  of  the  advances ;  and,  secondly,  whether  such 
debt  (if  any)  or  any  part  of  it  remained  due  at  the  death  of  the 
testator.  A  report  following  the  course  of  such  an  inquiry,  and 
giving  a  specific  answer  to  each  question  in  turn,  would  have 
been  more  convenient  for  the  purpose  of  further  directions.  But 
the  course  of  the  proceedings  before  the  master  has  been  pre- 
cisely such  as  I  have  above  suggested,  and  will  enable  me  to 
dispose  of  the  case  on  further  directions  as  satisfactorily  as  that 
form  of  inquiry  had  been  directed. 

The  master,  by  his  report,  after  stating  the  advances  made  by 
the  testator,  to  Hamilton,  has  found,  that,  at  the  death  of  the 
testator,  Hamilton  was  indebted  to  him  in  various  sums  of  mo- 
ney, amounting  together  to  2335/.  Exceptions  were 
taken  to  that  report,  which,  in  substance,  *are,  that  the  [*646] 
master  ought  to  have  found  that  nothing  was  due  from 
Hamilton  to  the  estate  of  the  testator,  or,  at  all  events,  that  if  not 
more  than  300L  was  so  due. 

The  arguments  in  support  of  the  exceptions  were,  first,  that 
the  advances  were  not  proved ;  secondly,  that  such  advances 
(if  any)  as  were  proved  to  have  been  made  were  gifts,  and  not 
loans ;  thirdly,  it  was  said,  that,  if  the  advances  were  to  be  con- 
sidered as  loans,  the  Statute  of  Limitations  was  a  bar,  except  as 
to  300/.  advanced  within  six  years  of  the  testator's  death  ;  and, 
lastly,  it  was  insisted  by  the  plaintiff,  in  reply  to  a  case  made  by 
the  defendants,  that  there  was  no  acknowledgment  by  Robert 
Hamilton  to  take  the  debt  out  of  the  statute. 

In  order  that  the  grounds  of  my  decision  may  distinctly  ap- 
pear, I  shall,  in  the  first  instance,  consider  the  exceptions  only. 
And  upon  this  part  of  the  case  I  may  observe,  that,  in  the  Mas- 
ter's Office,  as  in  the  cause,  the  fact  that  advances  had  been 
made  by  the  testator  to  Hamilton  was  a  fact  not  in  dispute ;  the 
issue  was  not  upon  the  fact,  but  only  upon  the  character  of  the 
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advances, — whether  gifts  or  loans.  In  order  to  determine  that 
question,  the  master  had  before  him  certain  books,  receipts,  bills 
of  exchange,  cheques,  and  other  documents.  It  was  contended 
that  the  evidence,  upon  which  the  master  must  have  acted,  was, 
to  a  considerable  extent,  founded  on  cheques  alone,  and  it  was 
said  that  a  cheque  was  no  evidence  of  a  debt.  Unquestionably, 
cheques  are  given  quite  as  often  for  the  payment  of  debts  as 
they  are  for  loans  ;  and  no  one,  I  apprehend,  would  contend  that 
a  cheque  was  conclusive  evidence  of  a  debt.  But  that  was  not 
the  purpose  for  which  the  cheques  were  used.  The  advances 
were  admitted  in  the  state  of  facts,  which  is  in  the  nature  of  plead- 
ings ;  and  therefore,  the  advances  being  admitted,  the 
[*547J  cheques  would  be  •evidence  of  the  amount  of  such  ad- 
vances, and  that  I  take  to  be  the  only  purpose  for  which 
the  master  has  used  them. 

Assuming  the  master  to  have  ascertained,  that  advances  to  a 
certain  amount  were  made,  he  had  then  to  consider  whether 
they  were  gifts  or  loans.  Now,  it  appears  that  Hamilton  became 
bankrupt,  and  before  the  assignment  under  which  the  plaintiff 
claims  the  legacy,  Hamilton  represented  by  his  balance-sheet, 
and  his  examination  in  the  bankruptcy,  that  he  was  a  debtor  to 
tlie  testator  to  the  amount  of  6000/. ;  and,  on  his  examination, 
he  specified  the  particular  sum  of  1100/.  as  having  been  advan- 
ced for  his  commission.  It  was  argued  for  the  plaintiff, — and, 
for  the  reason  I  am  about  to  mention,  I  am  inclined  to  agree  with 
that  argument, — that  the  admission  made  in  the  bankruptcy  was 
not  such  an  acknowledgment  of  the  debt,  as  would  take  the  case 
out  of  the  statute.  But,  on  the  question  whether  a  debt  was 
owing  by  the  bankrupt,  why  am  I  not  to  hold  that  the  admis^ 
sions  of  a  party  made  in  his  balance-sheet,  and  upon  his  exami- 
nation, are  evidence  that  the  advances  made  to  him  were  loans, 
and  not  gifts  ?  and,  if  so,  there  was  an  admission  of  debt  to  an 
amount  far  exceeding  what  the  master  has  found.  The  case, 
however,  did  not  rest  on  that  evidence  alone.  A  printed  book 
was  produced,  in  the  printing  and  publishing  of  which  it  was 
proved  that  Robert  Hamilton  took  an  active  part ;  and  a  letter 
was  also  in  evidence,  written  by  him,  referring  to  the  same  book, 
and  he  there  expressly  states,  tliat  the  1100/.  had  been  advanced 
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to  him  by  the  testator,  and  constituted  a  debt  which  he  was 
bound  to  pay.  Opposed  to  this  was  the  evidence  of  Sir  John 
Hamilton,  who  says  positively  that  the  testator  stated  to  him  the 
1100/,  was  a  gift.  With  respect  to  all  the  other  advan- 
ces, Sir  John  Hamilton  'says,  that,  from  general  conver-  [*548] 
sations  with  the  testator,  he  believes  they  were  gifts ; 
but  I  cannot  take  his  evidence  as  applying  distinctly  to  anything 
except  the  1100/. ;  and,  with  respect  to  that  sum,  it  is  opposed 
to  the  positive  statement  and  oath  of  the  legatee,  coupled  with 
the  possibility  that  Sir  John  Hamilton  may  have  been  mistaken. 
The  only  other  evidence  is  that  of  a  servant  of  the  testator,  on 

* 

which  I  shall  only  observe,  that  it  is  of  such  a  nature,  that  I  am 
not  disposed  to  believe  it  in  opposition  to  the  statement  of  the 
legatee  himself.  If  the  meaning  of  the  testator  was  different 
from  that  which  he  communicated  to  Robert  Hamilton,  I  must 
think  that  he  would  have  taken  some  other  means  of  making  it 
known  than  that  of  gossiping  with  a  servant.  The  distinction 
between  a  lo^n  and  a  gift  depends  on  the  question,  whether  the 
testator  did  or  did  not  retain  to  himself  a  right  to  demand  pay- 
ment of  the  money ;  and,  therefore, — ^whether  he  intended  the 
advance  to  be  a  gift,  or  whether  he  lent  it  to  a  man  who  he 
thought  could  never  repay  him, — if  the  testator  reserved  to  him- 
self the  right  of  recovering  the  money,  it  was  a  loan,  and  not  a 
gift.  My  opinion  is,  that  the  master  was  right  in  finding  that 
these  advances  were  loans,  and  not  gifts. 

The  next  question  is,  what  was  the  amount  of  the  debt  ?  The 
300/.  was  not  barred  by  the  statute  at  the  testator's  death.  The 
1100/.,  I  think,  is  also  sufficiently  proved  to  have  been  taken  out 
of  the  statute  of  limitations  by  the  letter  written  by  Robert 
Hamilton  to  Lord  Fitzroy  Somerset.  I  shall  presently  observe 
on  what,  under  the  late  statute,  I  understand  to  be  the  law  with 
respect  to  the  acknowledgment,  taking  the  case  out  of  the  statute. 
Now,  the  amount  of  the  balance  is  only  shown  in  two  ways — 
by  the  balance-sheet,  and  the  examination  under  the 
bankruptcy.  Two  objections  were  •taken  to  this :  one  [*549] 
was,  that  the  amount  of  the  balance  was  not  specified  * 
in  the  balance-sheet  or  in  the  examination  ;  and  Kennett  v.  Milr 
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bank{a)  was  cited  as  an  authority,  that,  under  the  recent  statute, 
it  was  necessary  that  the  amount  should  be  stated.  That  pro- 
position certainly  surprised  me.  I  had  always  understood  that 
the  same  acknowledgment  that  would  have  sufficed  before  Lord 
Tenterden's  act  would  suffice  after  it, — with  this  difference,  that, 
since  the  act,  the  acknowledgment  must  be  in  writing  ;  whereas, 
before  the  act,  a  verbal  acknowledgment  would  have  been  suffi- 
cient.  On  a  careful  examination  of  Kenneti  v.  MUbankj  I  very 
much  doubt  whether  the  Lord  Chief  Justice  meant  to  lay  down 
what  one  part  of  the  judgment  would  seem  to  imply.  Certain- 
ly, the  other  judges  advanced  no  such  proposition  ;  and  the  case 
of  Haydon  v.  Williani${h)  contains  a  judgment  by  the  same 
learned  judge  to  the  contrary  effect.  The  difference  due  to  any 
dictum  of  Chief  Justice  of  the  Common  Pleas  naturally  drew  at- 
tention to  the  point,  and  the  moment  an  opportunity  occurred,  it 
was  brought  again  under  the  view  of  the  court ;  and,  in  Lech- 
mere  v.  Fletcher ^{c)  and  Waller  v.  Lacy^{d)  it  was  expressly  de- 
cided, that  it  was  not  necessary  the  amount  should  appear. 
There  can  be  no  doubt,  that,  if  a  person  before  the  statute  had 
written  to  a  stranger,  and  said,  "  I  owe  A.  B.  a  sum  of  money 
upon  a  balance  of  account,"  that  acknowledgment,  made  to 
another  person,  might  have  been  taken  advantage  of;  an  action 
might  have  been  sustained  upon  it,  and  the  balance  proved ;  and 
such,  1  apprehend,  to  be  the  law  now. 
But  the  question  remains,  whether  this  is  an  acknowledg- 
ment to  take  the  case  out  of  the  statute;  and  the 
[•550]  *rule  as  to  that,  on  the  authority  of  the  cases  cited,  I 
take  to  be,  that  the  acknowledgment  must  be  one  where- 
by the  party  charges  himself.  If  he  acknowledges  a  debt,  and 
says  nothing  more,  the  court  implies  a  promise  to  pay  the  debt ; 
but,  if  his  promise  is  to  pay  out  of  a  particular  fund,  or  if  he  only 
points  out  where  payment  is  to  be  had,  that  is  not  an  acknow- 
ledgment whereby  he  charges  himself;  and,  therefore,  it  does 
not  take  the  case  out  of  the  statute,  except  as  regards  the  par- 
ticular fund  referred  to.(c)    That  being  the  state  of  the  case,  I 

(a)  8  Bing.  38.  (b)  7  Biiifir.  163.  (e)  1  Cr.  &  Mom.  623. 

{d)  1  Man.  &  6r.  54.        (e)  Sm  ante,  p.  300. 
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have  beaid  no  argument  to  satisfy  me  that  a  compulsory  ac« 
knowledgment,  drawn  from  a  party  in  bankruptcy^  where  the 
object  of  the  proceeding  is  not  to  charge  the  party,  but  to  dis- 
charge him,  and  distribute  his  assets,  could  be  an  acknowledg- 
ment taking  the  case  out  of  the  statute.  Upon  that  point,  there- 
fore, I  am  not,  as  at  present  advised,  prepared  to  agree  with  the 
master,  assuming  that  that  was  the  only  evidence  the  master 
went  upon  for  taking  the  case  out  of  the  statute.  My  general 
conclusion,  therefore,  upon  the  whole  report  would  be,  that  the 
master  was  right  in  finding  that  the  advances  were  loans,  and 
not  gifts ;  and  in  his  finding  as  to  the  apiount  of  those  loans ; 
but,  probably,  that  I  differed  from  him  as  to  the  legal  sufficiency 
of  some  of  the  admissions  upon  which  he  had  taken  the  debt 
out  of  the  statute. 

Supposing,  then,  that  I  should  come  to  the  conclusion  that  the 
master  has  miscarried  on  the  last-mentioned  point,  the  regular 
course  would  be  to  refer  the  case  back  to  the  master  to  review 
his  report  in  that  particular  only  in  which  I  differed  from  him, 
directing  the  master,  in  case  he  should  find  any  debt  barred  by 
the  statute  of  limitations,  to  state  the  amount  and  par- 
ticulars *of  such  debt, — ^not  giving  any  costs  upon  the  [*561] 
exceptions ;  and  if  the  defendants  should  not  adduce  any 
further  evidence  before  the  master,  the  master'  would  make  a 
further  report  by  rejecting  so  much  of  the  debt  as  was  barred  by 
the  statute,  and  rejecting  it  only  upon  that  ground.  It  occurred 
to  me,  therefore,  that  I  might,  in  a  case  so  circumstanced,  as- 
sume, for  the  purposes  of  the  argument  upon  the  report  now  be- 
fore  me,  that  the  debt  was  barred  by  the  statute,  (an  assumption 
the  most  favorable  for  the  plaintiff,)  and  require  the  parties  to 
argue  the  question,  whether,  upon  that  assumption,  the  defen- 
dants were  not  entitled  to  retain  the  legacy  claimed  by  the  plain- 
tiff, in  satisfaction  or  part  satisfaction  of  the  debt  owing  by  him 
to  the  estate.  This  is  the  question  which  would  arise  upon  the 
further  directions,  if  the  master  were  to  correct  his  report  in  the 
way  I  have  suggested ;  and  if  that  question  is  to  be  answered 
in  the  defendants'  favor,  the  reference  back  to  the  master  would 
be  so  much  useless  expense  and  delay.  The  order  on  further 
directions  would  be  the  same,  in  whichever  way  the  report 
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should  stand.  Accordingly,  the  cause  was,  upon  my  suggestion, 
set  down  upon  further  directions ;  and  the  question  was  very 
fully  argued  upon  the  above  assumption,  and  every  topic,  which 
could  be  urged,  was,  I  believe,  suggested  to  me.  I  am  now  to 
state  the  conclusion  to  which  I  have  come  upon  it. 

The  Statute  of  Limitations  that  governs  the  present  case  is 
the  21  Jac.  1,  c.  16,  which  takes  away  the  remedy  against  the 
debtor,  unless  the  action  be  brought  within  six  years  after  the 
cause  of  action  arose ;  but  it  leaves  the  right  untouched,  difier- 
ing  in  this  respect  from  a  more  recent  Statute  of  Limitations,  by 
which  the  right  as  well  as  the  remedy  is  barred.    In  accordance 

with  this  construction  of  the  act,  it  has  been  repeatedly 
[*552]    'decided,  and  is  settled  law,  that,  if  a  creditor,  by  means 

of  a  Uen  or  other  lawful  means,  can  pay  himself  without- 
resorting  to  an  action  against  the  person  of  the  debtor,  he  may 
lawfully  do  so.  In  Spears  v.  Hartly^{a)  which  was  a  case  of 
trover,  the  defendant,  a  wharfinger,  claimed  a  lien  upon  mer- 
chandize in  his.  hands  for  the  balance  of  a  general  account, 
which,  it  was  held,  he  was  entitled  to ;  and  the  only  question 
then  was,  whether,  as  the  balance  which  the  defendant  claimed, 
was  due  to  him  nine  or  ten  years  before  the  action  was  brought, 
the  debt  was  not  discharged  by  the  operation  of  the  Statute  of 
Limitations,  and  the  lien,  therefore,  gone.  Lord  Eldon  said  it 
was  true,  that,  if  the  debt  was  discharged  by  the  statute,  there 
could  be  no  lien  by  reason  of  it ;  but  the  debt  was  not  discharged, 
it  was  the  remedy  only.  He  says, "  I  am  of  opinion,  that,  though 
the  Statute  of  Limitations  has  run  against  a  demand,  if  the  cre- 
ditor obtains  possession  of  goods  in  which  he  has  a  lien  for  a 
general  balance,  he  may  hold  them  for  that  demand  by  virtue 
of  the  lien.  In  this  case  the  defendant  had  a  subsisting  demand 
when  the  goods  came  to  his  possession,  and  I  am  of  opinion  he 
may  enforce  it  by  the  lien  which  the  law  has  given  him  for  his 
general  balance."  Higgins  v.  Scott{b)  is  an  authority  also  in 
point.  If  a  debtor  pays  money  to  a  creditor,  without  directing 
the  appropriation,  the  creditor,  having  acquired  a  right  to  apply 
it,  may  apply  it  in  payment  of  a  debt  barred  by  the  Statute  of 

(a)  3  Esp.  81.  (h)  3  B.  &  Adol.  413. 
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Limitations.  Mills  v.  Fowkcs{a)  is  also  an  authority  upon  the 
subject,  and  I  may  refer  also  to  Coppin  v.  Coppin,{b)  and  WU^ 
liamson  ,v.  Nayhr,{c)  1  shall  assume,  for  the  purpose  of  the 
.argument  in  this  case,  .as  being  favorable  to^the  plaintiff,  that  the 
right  which  the  law  gives  to  the  creditor,. having  a  lien 
on  *the  goods  or  other  property  of  the.  debtor,  does  not  [*553] 
enable  a  debtor  efiectually  to  plead,- by^  way  of  setroff,  a 
debt  barred  by  the  Statute  of  Lixnitations ;  that  is,  I  shall  assume 
that  the  plaintiff  might  reply  the  Statute  of  Limitations  in  an- 
swer to  such  a  plea,  as.  in  Chappie  v.  Durston,{d)  and  FHeld  v. 
Bezani,{e) 

The  question,  then,  is,  wl^ther  the  present  case  is  to  be  go- 
verned by  the  principle  of  the  former  or  of  the  latter  cases?  If 
the  executor  had  made  himself  personally  Uable  to  the  payment 
of  the  legacy,  or  if  the  object  of  the  suit  had  been  to  charge  the 
executor  personally,  the  principle  of  the  latter  cases  might  possi- 
bly have  governed  this  case.  But  this  is  not  a  suit  for  that  pur- 
pose ;  it  is  a  suit  to  recover  a  legacy  out  of  assets, — that  is,  claim- 
ing a  portion  of  the  assets  in  the  hands  of  the  executor ;  and  the 
claim  is  not  made  in  any  other  way.  The  case  is  the  same  as 
if  the  assets  were  in  the  hands  of  the  accountant-general.  Now, 
to  say  that  the  right  remains,  and  that  the  remedy  only  is  barred, 
is,  in  a  case  like  this,  the  same  thing  as  saying  that  the  legatee 
has  already  in  his  hands^  to  -the  amount  of  his  debt,  those  assets 
of  the  testator  which  he  seeks  by  his  suit.  Several  ways  of  put- 
ting the  case  may  be  suggested  in  support  of  the  argument  on  the 
part  of  the  executors.  They  may  say  to  the  legatee,  "  We  ad- 
mit your  right  to  the  legacy ;  you  have  assets  of  the  testator  in 
your  hands ;  pay  your  legacy  pro  tanto  out  of  those  assets ;"  as 
in  Jeffs  V.  Wood^{f)  and  Campbell  v.  Oraham,[g)  Again,  the 
executor  might  say,  "  You  ask  for  a  portion  of  the  assets  of  the 
testator ;  but  you  are  yourself  a  debtor  to  the  testator's  estate, 
and  his  assets  are  diminished  pro  tanto  by  your  default : 
it  is  against  ^conscience  that  you  should  take  anything    [*554] 

(a)  5  BiDg.  N.  C.  455.  (6)  2  P.  Wma.  291.  (c)  3  Y.  &  CoU.  20a 

{d)  1  Crom.  &  Jer.  1.  (e)  5  B.  &.  Adol.  357.         (/)  3  P.  Wma.  128. 

ig)  \  Riui.  &L  M.  453. 
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out  of  the  estate  until  you  have  made  good  what  you  owe 
to  It ;"  and  the  equity  of  a  trustee  to  impound  the  interest 
of  a  cestui  que  trust  in  the  trust  fund,  under  such  circumstances, 
is  clear :  Priddy  v.  Rose^{a)  Smith  v.  Smith,{b)  Ex  parte  Tttr- 
pin.{c)  To  such  a  case,  the  rule,  that  he  who  would  have  equity 
must  do  equity,  would  apply  by  way  of  rebutter  to  the  plaintiff's 
demand. 

A  third  argument  may,  perhaps,  be  suggested,  though  I  do  not 
place  any  reliance  upon  it.  If  the  testator  had  been  Uving,  and 
the  statute  had  been  pleaded  to  an  action  by  himself,  he  might 
have  enforced  his  cli^ms  to  the  amount  of  the  legacy,  by  cancel- 
ling the  legacy  in  his  will.  Now,  if  the  will  was  made  on  the 
supposition  that  the  debt  existed,  it  was,  in  contemplation  of  law, 
made  on  the  supposition  tnat  the  debt  would  be  paid ;  and  if  the 
circumstances  under  which,  aild  with  reference  to  which,  the 
will  was  made  became  altered  by  the  act  of  the  legatee,  is  it  not 
possible  that  a  court  of  justice,  in  this  case,  as  well  as  in  many 
others,  might  hold  the  altered  circumstances  to  operate  as  a  re- 
vocation ?  I  do  not,  however,  as  I  have  said,  rely  upon  the  last 
point ;  I  think  the  first  and  second  points  are  decisive  of  the  case. 

In  order,  then,  to  save  the  parties  the  expense  and  delay  of  a 
useless  reference  and  report,  I  shall  declare,  that  no  order  is  made 
upon  the  exceptions,  and  order  the  report  to  be  confirm^  not- 
withstanding the  exceptions  ;  and,  upon  further  directions,  de- 
clare, that  the  amount  of  the  debt  ought  to  be  set-off  or  retained 
against  the  legacy,  the  balance  due  to  the  legatee,  if  any, 
to  carry  interest,  and  give  no  costs  on  either  side. 
[*656]  *This  is  a  course  which  I  have  taken  on  more  than  one 
occasion,  when  it  appeared  that  the  order  on  further  di- 
rections must  be  the  same  whichever  way  the  report  should  be, 
and  is  one  which  may,  I  believe,  be  always  taken  with  advan- 
tage to  the  suitor  where  such  is  the  case.  If  a  court  of  appeal 
should  be  of  opinion  against  my  judgment  on  the  main  point,  it 
will,  of  course,  alter  it.  If  I  am  right  in  that,  I  do  not  antici- 
pate any  disapprobation  of  the  course  I  have  taken  in  point  of 
form. 

/ 

(a)  3  Mer.  86.  (6)  1  Y.  &CoU.  338.  (0  Mont  443. 
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Attorney-General  v.  Poulden. 

1844:— 30th  April,  and  S2nd  May. 

Pirection  to  invest  10,000/.  4/.  per  cent  Stock,  in  the  name  of  tnuteet,  and  to  pay 
thereoot  annnitiet  to  Tarioai  penons,  amounting  in  the  whole  to  400/.  a-year ;  and 
that  the  tnnteea  riiould  hold  the  aaid  itock  and  the  dividend  thereof,  nibject  to  the 
annnitieo  upon  tnnt,  ae  to  eo  mooh  of  the  dividends  as  from  time  to  time  riioold  fall 
m  by  the  determination  of  the  annnities,  until  one-half  of  the  dividends  should  have 
80  fallen  m,to  invest  the  same  and  the  resulting  income  thereof,  in  order  to  increase 
the  capital  of  the  said  fund  by  accumulation  ;  and  so  soon  as  one-half  of  the  divi- 
dends should  have  so  fallen  in,  to  apply  such  moiety  of  the  dividends,  and  also  such 
fiirther  parts  of  the  same  as  should  from  time  to  time  fidl  in  by  the  determination 
of  the  annuities  respectively,  and  the  whole  of  the  dividends,  when  all  the  annuities 
should  have  ceased,  to  certain  charitable  uses.  The  10,0002.  4/.  per  cent  Stock 
was  invested  according  to  the  vrill,  and  was  subsequently  converted  into  3)  per 
cents.,  and  the  trustees  thereupon  reduced  the  payments  to  the  annuitants  by  one- 
eighth,  the  dividends  having  become  to  that  extent  insufficient  to  answer  the  annu- 
ities. The  death  of  some  of  the  annuitants  afterwards  released  a  part  of  the  divi- 
dends, and  the  sums  so  falling  m  were  accumulated.  In  an  information  to  establish 
the  charity : — Held,  that,  although  the  accumulation  of  the  dividends  had  not  begun 
until  the  death  of  an  annuitant,  many  yean  after  the  death  of  the  testator,  yet,  by 
the  statute  40  Geo.  3,  c.  98,  the  accumulation  must  cease  at  the  expiration  of 
twenty-one  3reaiB  from  his  death. 

That  the  annuitants  were  not  entitled  to  be  paid  their  annuities  ia  full,  either  out  of 
the  capital,  or  out  of  the  released  dividends,  but  that  the  reduction  of  the  stock  would 
operate  to  produce  a  proportionate  reduction  in  the  several  annuities,  and  in  the 
fund  applicable  to  the  charity. 

That  the  whole  of  the  accumulated  fund,  aiiring  before  a  moiety  of  the  dividendi  was 
released  by  eessation  of  the  annuities,  was  undisposed  of  by  the  will,  and  formed  pait 
of  the  residuary  estate. 

T.  FiTZHERBERT,  by  hls  will,  dated  in  June,  1821,  amongst 
other  things,  directed  his  executors,  as  soon  as  conveniently 
might  be  after  his  decease,  to  set  apart  and  transfer  or  purchase 
and  invest  in  the  names  of  certain  trustees  the  sum  of  10,000/. 
H.  per  cent.  Annuities,  to  be  a  fund  to  answer  the  several 
yearly  sums  *by  way  of  annuities  to  the  several  persons  [*656] 
thereinafter  named,  or  in  the  event  of  the  death  of  any 
one  or  more  of  them  in  his  (the  testator's)  lifetime,  then  to  such 
other  person  or  persons  as  he  should  or  might  nominate  and  ap- 
point in  his  or  their  place,  by  any  codicil  or  codicils,  so  that  each 


e 
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of  them  might  have  his  or  her  annuity  for  his  or  her  life ;  (that 
is  to  say:)  [the  testator  then  named  the  annuitants,  and  the 
amount  of  their  several  annuities,  which  amounted  in  the  whole 
to  400/.  a-year.J  And  the  testator  directed  that  the  paid  several 
annuities  should  be  paid  by  his  trustees  unto  the  respective  an- 
nuitants by  half-yearly  payments,  as  the  dividends  of  the  10,000/. 
Stock;  should  become  payable  ;  and  that,  subject  to  the  payment 
of  the  said  several  annuities  during  the  continuance  thereof  re- 
spectively, the  said  sum  of  10,000/.  Stock  should  be  held  by  the 
said  trustees.  After  bequeathing  some  other  legacies,  the  testa- 
tor devised  and  bequeathed  all  the  residue  of  his  real  and  per- 
sonal estate  (such  personal  estate  to  be  subject,  nevertheless,  to 
the  payment  of  his  debts,  fimeral  expenses,  and  such  of  his  lega- 
cies for  which  no  specific  funds  were  provided,  or  which  would 
otherwise  fail  for  want  of  a  fund)  unto  his  sisters  Mary  and  Jane, 
their  heirs,  executors,  administrators,  and  assigns,  in  equal 
shares,  as  tenants  in  common,  for  their  own  use ;  and  he  ap- 
pointed his  said  sisters  and  the  said  trustees  his  executrixes  and 
executors.  On  the  11th  of  June,  1821,  the  testator  made  a  first 
codicil  to  his  will,  and  thereby,  after  reciting  so  much  of  the  will 
as  i-elated  to  the  10,000/.  Stock,  he  declared  his  will  to  be,  that 
the  said  trustees  should  stand  possessed  of  the  said  sum  of 
10,000/,  Stock,  and  the  dividends,  interest,  and  yearly  proceeds 
thereof^  subject  to  the  said  annuities  charged  thereon  by  his  will, 
— ^£LS  to  so  much  of  the  said  dividends,  interest,  and  yearly  pro- 
ceeds as  from  time  to  time  should  fall  in  by  the  determi- 
[•557]  nation  of  the  annuities  charged  thereon,  until  one  'half 
of  the  said  dividends,  interest,  and  yearly  proceeds  should 
have  so  fallen  in,  upon  trust,  to  lay  out  the  same,  and  the  result- 
ing income  thereof,  in  the  names  of  the  said  trustees  for  the  time 
being  in  the  purchase  of  stock,  in  the  same  fund,  or  in  some 
other  of  the  public  funds  or  stocks,  in  order  to  increase  the  capi- 
tal of  the  said  fund  by  accumulation  in  the  way  of  compound 
interest ;  and  when  and  so  soon  as  one  half  of  the  said  divi- 
dends, interest,  and  yearly  proceeds  should  have  so  fallen  in, 
then  upon  trust  to  apply  such  moiety  of  the  dividends,  interest, 
and  yearly  proceeds,  and  also  such  further  parts  of  the  same  as 
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should  from  time  to  time  fall  in,  by  the  detennination  of  the  said 
annuities  respectively,  and  the  whole  of  such  dividends,  interest, 
and  yearly  proceeds,  when  all  the  said  annuities  should  have 
determined,  in  the  manner  thereinafter  expressed:  namely,  that 
all  such  dividends,  interest,  and  yearly  proceeds  should  be  ap- 
plied by  his  said  trustees,  from  time  to  time,  for  and  towards  the 
maintenance  and  support  of  five  poor  men,  married  or  single, 
ten  poor  widows,  and  five  poor  single  women,  natives  of  Portsea, 
who  respectively  should  be  of  the  age  of  fifty  years  or  upwards, 
to  be  chosen  as  therein  mentioned.  The  testator  then  appointed 
certain  persons  to  act  as  governors  of  the  charity  thereby  created, 
and  provided  for  the  appointment  of  new  trustees  of  his  will  and 
codicil,  upon  the  death  or  retirement  of  any  of  those  thereby  ap- 
pointed. By  another  codicil,  the  testator  substituted  the  children 
of  one  of  the  said  annuitants,  who  had  since  died,  in  the  place 
of  such  annuitant 

In  1830,  the  10,000/.  42.  per  cent.  Stock  were  reduced  to  3} 
per  cents.,  and  the  annual  dividends,  applicable  to  the  payment 
of  the  annuities  charged  thereon,  being  thereby  reduced  to  350/., 
the  trustees  made  a  proportionate  abatement  in  such  annuities, 
reducing  the  payments  by  one-eighth.  Subsequently, 
several  of  the  armuitants  *died,  and  their  annuities  fall-  ["^668] 
ing  in,  an  accumulated  fund  was  produced,  which,  after 
certain  payments  thereout,  amounted  to  698/.  19^.  4d.,  of  which 
the  sum  of  613/.  13^.  9d.  had  accrued  before,  and  the  remainder 
after  the  expiration  of  twenty-one  years  from  the  death  of  the 
testator. 

The  information  was  filed  in  December,  1843,  against  the 
trustees  and  the  representatives  of  the  residuary  legatees,  for  the 
execution  of  the  trusts  of  the  will,  and  the  establishment  and 
regulation  of  the  charity. 

The  questions  submitted  to  the  court  at  the  hearing  were, 
first,  whether  the  annuities  ought  absolutely  to  abate  by  one- 
eighth,  in  consequence  of  the  reduction  of  the  4/.  per  cent.  Stock, 
into  3^  per  cents.,  or  whether  the  amount  by  which  the  annui- 
ties had  been  respectively  reduced  at  the  time  of  the  conversion 
should  be  made  up  to  the  annuitants  and  their  representatives 
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again,  from  time  to  time,  as  portions  of  the  dividends  were  re- 
leased by  the  death  of  annuitants ;  secondly,  how  long  the  accu- 
mulation of  the  dividends  ought  to  go  on  with  reference  to  the 
Thellusson  Act,(o) — whether,  for  twenty-one  years  from  the 
death  of  the  testator,  when  the  trust  commenced,  or  for  twenty- 
one  years  from  the  death  of  the  first  annuitant,  when  the  accu- 
mulation first  began;  thirdly,  whether  the  accumulated  fund 
belonged  to  the  charity,  or  to  the  residuary  legatees,  or  was  un- 
disposed of  by  the  will ;  and  fourthly,  whether,  supposing  the 
accumulations  during  the  period  of  twenty-one  years  from  the 
death  of  the  testator  belonged  to  the  charity,  the  accumulations 
since  the  expiration  of  such  twenty-one  years  would  also  belong 
to  the  charity  or  to  the  residuary  legatees. 

[*559j        *Mr.  Cooper  and  Mr.  Woodj  in  support  of  the  infor- 
niation. 

Mr.  RomUly  and  Mr.  AUnutt,  for  the  residuary  legatees. 

Mr.  Anderdon  and  Mr.  E.  R,  Adams,  for  the  annuitants. 

In  support  of  the  claim  of  the  annuitants — Davies  v.  Wat- 
tier,{b)  May  v.  Bennettj{c)  Arundell  v.  Arundell,{d)  Foster  v. 
Smiihj{e)  Pagev,  Leapingwell^{f)  were  cited  against  the  claim 

of  the  annuitants ;  and  Kendall  v.  RusseU,(g)  Scott  v.  Sal- 
mondi{h)  in  favor  of  that  claim.  On  the  date  at  which  the  ac- 
cumulation should  cease,  Webb  v.  Webbj{t)  Trickey  v.  TVidfc- 
eyjljc)  and  Hargrave  on  the  Thellusson  Act,  p.  171. 


The  Yice-Chancellor,  after  holding  that  the  dividends,  re- 
leased by  the  deaths  of  the  annuitants,  must,  under  the  act  40 

(a)  39  &  40  Geo.  3,  c.  98.  (i)  1  Sim  &  St.  463. 

(c)  I  Robs.  370.  [d)  1  Myl.  &  K.  316. 

ye)  2  Y.  &  C.  C.  C.  193.  (/)  18  Vee.  463. 

{g)  3  Stm.  434.  (A)  1  Myl.  &  K.  363. 

(t)  3  Beav.  493.  {k)  3  MyL  &  K.  560. 
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Geo.  3,  c.  98,  cease  to  accumulate  at  the  expiration  of  twenty- 
one  years  from  the  death  of  the  testator,  notwithstanding  that 
the  accumulation  did  not  commence  until  some  years  after  the 
death  of  the  testator ;  and  holding,  also,  that  the  accumulations 
which  had  accrued  subsequently  to  such  period  of  twenty-one 
years  would  fall  into  the  residuary  estate  : — 

The  next  question  is,  whether  the  annuitants  are  or 
*are  not  to  l)e  paid  in  full  their  aimuities,  either  by  re-  [*560] 
ducing  the  capital,  which  has  been  set  apart  to  secure 
them,  or  by  postponing  the  interest  of  the  remaindermen  till  the 
arrears  of  the  annuities  have  been  paid  ;  that  is  to  say,  whether 
the  annuities  are  to  be  paid  in  full  at  the  expense  of  the  charity, 
or  whether  the  charity  and  the  annuities  are  to  bear  the  loss 
sustained  by  the  reduction  of  the  stock  in  proportion  to  their  re- 
spective interests  ?  On  this  point!  have  not  the  slightest  doubt 
that  the  loss  must  be  borne  by  the  annuitants  and  the  charity 
lateably.  The  testator  has  directed  a  sum  of  10,000/.  4/.  per 
cent,  stock  to  be  invested  in  the  names  of  trustees,  which  is.  in 
fact,  a  direction  to  purchase  so  much  stock  as  will  produce  an 
income  of  400/.  a-year ;  and  then,  after  giving  directions,  that, 
on  the  death  of  the  annuitants,  the  dividends  which  should 
become  discharged  should  accumulate  until  one-half  of  such 
dividends  should  be  liberated,  the  testator  directs  that  the 
moiety  so  liberated  shall  go  the  charity ;  that,  as  the  remaining 
annuities  should  become  released,  the  fund  shall  be  given  to  the 
charity  pro  tanto ;  and,  when  all  the  annuitants  are  dead,  then 
the  whole  fund  is  to  be  applied  for  the  benefit  of  the  charity. 
The  testator  obviously  supposed  that  the  10,000/.  stock  would 
remain  mialtered.  He  no  more  contemplated  a  reduction  of  in- 
terest on  the  stock  than  he  contemplated  the  possibility  of  a  mis- 
appropriation of  the  fimd  by  the  trustees,  either  of  which  events 
would  occasion  a  loss  to  the  annuitants  and  the  remaindermen  ; 
and  he  has  made  no  provision  for  the  event  which  has  happen- 
ed. How,  then,  is  the  case  affected  by  what  has  been  done  ? 
The  executors  set  apart  10,000/.  4/.  per  cent,  bank  annuities  in 
the  names  of  trustees,  and  the  moment  that  was  done,  and  the 
10,000/.  severed  from  the  bulk  of  the  estate,  the  relation  of  ten- 
ant for  life  and  remainderman  began,  and  the  interests  of  the 
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parties  became  fixed.  The  directions  are,  that  the 
[*56I]  10,000/.  Al.  per  cent,  stock,  *when  set  apart,  shall  be  a 
fund  to  answer  the  annuities  thereinafter  given,  and  the 
testator  afterwards  says,  that,  subject  to  the  annuities,  it  is  to  go 
to  the  charity.  That,  certainly,  is  consistent  with  the  supposi- 
tion that  the  charity  is  to  take  only  that  which  remains  after 
paying  all  the  annuities  in  full ;  but  it  is  equally  consistent  with 
the  other  construction.  The  real  question  is,  whether  this  is  to 
be  taken  as  a  case  of  tenant  for  life  and  remainderman,  or 
whether  as  a  gift  to  the  charity  of  the  residue  of  the  10,0002, 
which  shall  remain  after  paying  the  annuities  in  full ;  and  I 
think  the  construction  I  have  put  upon  it  is  the  true  one. 

With  regard  to  the  other  question,  the  testator  directs,  that,  as 
the  annuitants  die,  so  much  of  the  dividends  as  is  released  by 
their  deaths  shall  be  invested  in  4/.  per  cent  stock,  and  that  the 
interest  and  dividends  thereof  shall  accumulate  until  one-half  oi 
the  dividends  are  released ;  and,  as  soon  as  that  happens,  then 
he  specifies  the  mode  of  application  of  the  dividends.  The 
direction  for  application,  however,  is  not  so  framed,  as  to  include 
the  accumulated  fund.  I  have  no  doubt  the  testator  intended 
that  fund  also  for  the  charity ;  but  his  expressions  exclude  it 
He  has  directed  accumulation  until  one-half  of  the  dividends  are 
released,  and  then  he  directs  the  charity  to  take  the  benefit  of 
the  released  dividends.  In  consequence  of  this  direction,  it  be- 
came necessary  to  stop  the  direction  for  accumulation,  in  order 
to  give  the  charity  that  benefit,  and  the  testator  has  (if  I  am 
right  in  supposing  he  meant  to  give  the  whole  to  the  charity) 
forgotten  to  resume  his  intended  direction  as  to  the  fund  accu- 
mulated. If  the  words  were  flexible,  the  court  ought  to  construe 
them  so  as  to  give  the  charit}^  the  benefit  of  the  accumulated 
fund.  It  is  possible,  however,  that  the  testator  may  have  inten- 
ded to  postpone  the  benefit  to  the  charity  until  he  had 
[*562J  accumulated  a  *fund  for  some  other  purpose,  which  he 
intended  afterwards  to  indicate.  However  that  may  be, 
the  words  are  not  flexible,  but  are  distinct  and  precise ;  and  I 
must  hold  that  the  accumulated  fund  is  undisposed  of,  and  that 
it  consequently  forms  part  of  the  residuary  estate. 
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Mackintosh  v.  Wyatt. 

1844:  Jans  ISHh. 

A  cmditof  took,  u  •eeorily  for  hia  dsbt,  bill*  of  eichuige  drawn  and  iadoned  by  a 
■orety,  and  accepted  by  the  priacipal  dpblor.  After  those  billa  were  diihonorad, 
the  c^reditor  drew  aecommodation  bLEli  on,  Bad  which  vera  accepted  by,  the  prin- 
cipal debtor,  bat  wera  paid  by  the  drawer  when  at  maturity.  On  a  bill  filed  by 
the  inrety,  to  leatrain  ao  action  sulisrviiifnilly  hroutrlil  ncruiiu;!  hiinna  the  billa  wfaich 
.bad  been  diriiMiared,llie  court  oltawfd  Ihe  Hotio»  to  pmcoef,  bm  sUy«d*ei«ulioD. 

Whetbec  the  iurety  waa  diachur^nit  by  ilio  Raba^ruStit . ft)Ui«i>'i^i'''>s  nliich,  withimt 
bis  knowledge,  took  place  b?twf?n  1he'cni<l[ti?l<^'d  lt»';ii^'t>ul  dpbira,  qt^rt.  ' 

Green  was  indebtert  to  Wyait  &.  {Jif  f^wj  in  1827,  he  gave 
them  a  raluable  pictiiK  hy  Miirillo,  on  trusf,  as  lieclared  by  an 
iDdentme,  to  sell  the  same,  and  pay  themselves  the  expenses 
and  their  debt  out  of  the  proceeds.  In  1829  Wyatt  &  Co.  ap- 
plied to  Green  for  other  security,  and  the  plainti£  at  the  request 
of  Green,  became  surety  for  him  to  Wyatt  &.  Co.  for  26001.  This 
security  the  plaintiff  gave  by  drawing  eight  bills  of  exchange 
tipon  Green  for  3131.  10^.  each,  payable  at  successive  interr^ 
of  six  months,  which  bills  were  accepted  by  Green,  and  indorsed 
and  delivered  by  the  plaintiff  to  Wyatt  &  Co,  The  transaction 
was  further  evidenced  by  a  memorandum,  dated  the  22Dd  of 
February,  1829,  indorsed  on  the  assignment  of  the  picture,  ex- 
pressing the  terms  of  the  arrangement ;  and,  amongst  others,  that 
the  2500/.,  to  be  paid  by  such  instalments,  should  be  accepted  in 
full  discharge  of  a  debt  of  3128/.,  thereby  acknowledged  to  be 
owing  by  Green  ;  but,  on  default  of  payment  of  any  of  such  billa 
on  the  day  specified,  Wyatt  &  Co.  should  be  at  liberty  to  demand 
and  recover  from  Green,  the  whole  debt;  that  the  picture  should 
not  be  a  security  for  more  than  the  plaintiff  became  surety  for, 
namely,  2.'>00/. ;  and  that,  when  the  2600/.  should  be 
paid  to  Wyatt  ifc  Co.,  they  should  deliver  over  the  "pic-  [*S63] 
ture  to  the  plaintiff,  as  a  security  to  him  for  what  he 
might  have  advanced  on  account  of  the  bills.  The  bills  were 
not  paid.    In  1844(a)  Wyatt  &,  Co.  brought  their  action  against 

(4)  Itwoi  a  put  lit  IliB  plBinti9*'a  caao,  that  hs  waa  not  to  be  aned  npon  the  billa 
BUtil  oaitaiu  fiinda  came  to  hi*  baaig ;  laches  was,  tfaerefore,  eicluded. 
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the  plaintiff,  for  the  amount  of  the  bills  and  interest.  The  plain- 
tiff thereupon  filed  his  bill  in  this  cause,  alleging,  first,  that,  after 
the  first  of  the  eight  bills  of  exchange  had  become  due  and  been 
dishonored,  Wyatt  <fe  Co.,  without  the  knowledge  of  the  plain- 
tiff, drew  several  other  bills  of  exchange  on  Green,  in  respect  of 
the  said  debt,  payable  at  divers  long  periods  after  date,  which 
bills  were  accepted  by  Green,  and  delivered  to  Wyatt  <fe  Co. ; 
and  that  the  effect  of  such  transactions  was  either  to  pay  and 
discharge  the  original  debt  for  which  the  plaintiff  was  surety,  or 
to  give  Green  a  very  extended  time  for  the  payment  thereof^ 
with  the  consent  of  the  plaintiff,  and  so  as  to  deprive  Wyatt  & 
Co,  of  the  power  reserved  to  them  by  the  said  memorandum,  to 
have  and  demand  immediate  payment  from  Green  of  the  origi- 
nal debt,  in  the  event  of  any  of  the  eight  bills  being  dishono^d : 
secondly,  that,  upon  the  true  construction  of  the  agreement  upon 
which  the  plaintiff  became  surety,  he  was  liable  only  to  the  ex- 
tent of  25002.,  and  was  not  liable  to  any  demand  for  interest  on 
that  sum :  and,  thirdly,  that  Wyatt  &  Co.  had  so  dealt  with  the 
picture,  that  they  had  put  it  out  of  their  power  to  fulfil  their 
agreement  to  transfer  it  to  the  plaintiff,  upon  the  payment  by 
him  of  the  2500/.  The  bill  prayed  a  declaration,  that  the  plain- 
tiff was  discharged  from  his  liability  on  the  bills  of  exchange ; 
or,  if  not,  that  he  was  not  liable  for  interest  thereon :  and  that, 
in  the  latter  case,  an  account  might  be  taken  of  what  was  due 

from  him,  and,  upon  payment  thereof^  that  the  defen- 
[*564]    dants  might  *be  decreed  to  deliver  up  the  picture  free 

from  any  claim  thereon  ;  and  for  an  injunction. 
The  answer  was  put  in  before  the  common  injunction  could 
be  obtained.  By  the  answer  the  defendants  denied  the  alleged 
agreement,  that  the  plaintiff  should  be  exonerated  from  the  de- 
mand for  interest :  they  admitted  that  the  picture  had,  for  the 
convenience  of  exhibition  for  sale,  been  deposited  in  the  house 
of  a  person  who  afterwards  became  bankrupt,  and  that  a  claim 
to  the  picture,  as  being  in  the  order  and  disposition  of  the  bank- 
rupt, had  been  made  by  his  assignees ;  that,  upon  an  agreement 
with  such  assignees,  the  picture  had  since  been  placed  for  sale 
in  other  hands,  and  that,  under  such  circumstances,  they  were 
not  able  to  deliver  up  the  picture ;  but  they  said,  that,  if  the 
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plaintiff  would  pay  the  principal  due  on  the  eight  bills  of  ex- 
change, with  interest  thereon,  the  costs  of  the  action,  and  the 
costs  and  charges  property  incurred  in  respect  of  the  picture,  the 
defendants  would  be  able  to  delivar  up  the  picture  to  the  plain- 
tiff, so  far  as  they  were  authorized  to  do  so  by  the  memorandum 
of  February,  1829.  And  with  regard  to  the  allegation,  that  time 
had  been  given  to  the  principal  debtor,  the  defendants,  denying 
the  fact  that  any  time  had  been  given,  said  that  the  debt,  for 
which  they  had  taken  the  security  in  question  from  Green  and 
the  plaintiff,  was  incurred  for  goods  supplied  to  Green,  in  his 
business  of  a  sadler ;  and  that,  prior  to  1826,  Green  had  been  in 
the  habit  of  accepting  accommodation  bills  drawn  by  Wyatt  & 
Co.,  for  which  Wyatt  d&  Co.  provided  the  means  of  payment 
when  they  became  due,  and  that  the  same  system  of  accommo- 
dation continued  betv/een  Wyatt  &,  Co.,  and  Green,  until  Green 
retired  from  business  in  1831,  and  was  then  continued  between 
Wyatt  &  Co.  and  the  successors  of  Green  in  his  business ;  but 
such  transactions  as  to  acceptance  were,  and  were  al- 
ways 'treated  by  all  parties  as,  entirely  distinct  from  the  [*566] 
transactions  out  of  which  the  debt,  for  which  the  secu-  < 

rity  was  given,  had  arisen,  and  were  not  in  any  manner  con*- 
nected  with  such  debt  A  schedule  of  the  bills,  described  a6 
accommodation  bills,  was  set  forth  in  the  answer,  and  the  ag- 
gregate  amount  far  exceeded  the  debt  for  which  the  plaintiff 
was  surety. 

The  plaintiff  moved  upon  the  answer  for  an  injunction  to  re- 
strain proceedings  in  the  action  brought  against  him,  upon  the 
bills  of  exchange,  of  which  he  was  the  drawer. 


Mr.  Kenyan  Parker  and  Mr.  RoU,  for  the  motion,  relied  chie- 
fly upon  the  admission  in  the  answer,  that  the  defendants  Wyatt 
6c  Co.  had  drawn  bills  upon  Green,  the  principal  debtor,  since 
some  of  the  bills  drawn  by  the  plaintiff  as  surety,  and  accepted  by 
Green,  had  been  in  the  hands  of  Wyatt  &  Co.  at  maturity,  and 
dishonored.  The  presumption  of  law  would  be,  that  a  creditor, 
drawing  a  bill  of  exchange  on  his  debtor,  drew  it  in  respect  of 
his  debt ;  that,  at  least,  was  the  effect  of  the  transaction  prima 
facie.    Was  there,  then,  anything  to  obviate  that  effect  in  the 
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transaction  described  upon  the  answer  ?  There  was  no  allega- 
tion that  the  bills  drawn  by  Wyatt  &  Co.  on  Green  were  accept- 
ed iu  pursuance  of  any  definite  contract,  unless  the  giving  to 
them  the  mere  appellation  of  "accommodation  bills"  carried 
with  it  an  implied  averment  of  some  distinct  and  special  con- 
tract under  which  Wyatt  &  Co.  were  not  to  receive  the  benefit, 
that,  according  to  the  import  of  the  transaction,  they  would  have. 
But,  even  supposing  that  the  term  "accommodation  bill"  in 
pleading  imported  an  instniment  upon  which  the  ordinary  lia- 
bility of  drawer  and  acceptor,  as  between  each  other  was  re- 
versed ;  yet  the  accommodation  bills  in  this  case  mate- 
[*566]  rially  varied  the  relative  "^situation  of  the  principal  and 
surety.  If  the  creditor  placed  himself  in  a  situation  in 
which  he  could  not  sue  the  principal,  for  however  short  a  period 
the  disability  lasted,  he  ceased  to  have  a  right  to  sue  the  surety : 
BoiUibee  v.  Siubbs  ;(a)  because  he,  to  that  extent,  abridged  the 
remedy  of  the  surety,  who  could  only  stand  in  the  place  of  the 
creditor  against  the  principal.  On  this  ground  it  was  doubted 
whether,  on  giving  indulgence  to  the  principal  debtor,  an  express 
reservation  of  other  securities  was  not  ineffectual  even  against 
that  debtor,  as  being  repugnant  to  the  contract.(6)  It  was  no 
answer  here,  that,  when  the  accommodation  bill  had  been  taken 
up  and  paid  by  the  drawer,  the  parties  were,  or  might  have  been, 
in  the  same  situation  as  they  were  in  before  it  was  accepted : 
Bonser  v.  Cox,{c)  The  surety  was  entitled  to  be  consulted  be- 
fore the  remedy  against  the  principal  debtor  was  to  any  extent 
fettered  or  restricted, — it  was  for  the  surety  to  judge  whether  he 
would  or  would  not  be  prejudiced  by  the  arrangement :  Boult- 
bee  V.  Siubbs  ;{d)  and  any  arrangement  having  that  effect,  made 
without  his  consent,  discharged  him  from  his  liability.  The 
simple  question  was,  whether  the  accommodation  bills  in  this 
case  did  restrict  or  fetter  Wyatt  &  Co.,  so  as  to  impede  them 
in  putting  the  bills  drawn  by  the  plaintiff  in  suit  against  Green : 
it  could  not  be  doubted  that  such  was  their  effect.  After  Green 
had  accepted  and  become  liable  on  bills  to  a  large  amount,  of 

(a)  18  Ves.  20.  (fr)  18  Ves.  S6.  (e)  4  Bear.  379. 

(d)  Per  Loid  EldoD,  18  Ves.  31.  / 
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which  Wyatt  &  Co.  had  received  the  benefit,  would  not  this 
court  have  restrained  Wyatt  &  Co.  from  suing  Green  upon  tfie 
first  bills,  the  amount  of  which  they  actually  had  in  their  hands 
by  the  effect  of  the  second  transaction?  This  was  not,  like  the 
case  of  Eyre  v.  Everett,{a)  a  new  transaction,  which  left  the 
first  untouched.  It  operated  to  give  the  principal  debtor, 
for  a  "^certain  time,  at  least,  a  right  in  equity  to  be  pro-  [*667] 
tected  from  a  suit  founded  on  his  original  debt  The 
court,  in  such  circumstances,  would  restrain  the  proceedings  at 
law  against  the  plaintiff.  His  defence  is,  in  this'case,  more  es- 
pecially of  an  equitable  nature ;  but,  even  if  the  same  principle 
would  discharge  him  also  at  law,  a  court  of  equity  would  not 
send  him  to  a  court  of  law  fpr  the  discharge  to  which  he  was 
equally  entitled  in  this  court:  Samudl  v.  Howarth.{b)  The 
answer  denied  that  time  had  been  given,  but  that  was  a  conclu- 
sion of  law  of  which  the  court  would  judge  from  the  facts  that 
appeared. 

Mr.  RomiUy  and  Mr.  Bailyy  for  the  defendants  Wyatt  &,  Co., 
were  not  required  to  address  the  court  against  the  motion. 


The  Vice-chancellor,  after  disposing  of  the  two  points 
with  reference  to  the  interest,  and  the  picture,  on  Ae  ground, 
that,  as  to  them,  no  equity  was  confessed  upon  the  answer,  said, 
that,  without  expressing  any  opinion  on  the  effect  which  the  ac- 
commodation bills  might  have  had  upon  the  liability  of  the 
surety,  he  was  of  opinion  that  the  right  -course  would  be  to  al- 
low the  action  at  law  to  proceed,  and  to  stay  execution.  The 
same  point  might  be  raised  and  determined  in  the  action,  the 
rules  of  equity  and  law  on  the  subject  being  perfectly  similar.(e) 


Tmc  defendant*  to  be  at  liberty  to  proceed  with  the  action  to  trial  and  jadgment 
but  not  to  ivue  ezecntion  for  a  fortnight  after  judgment,  and  to  deal  with  the  judg- 
ment as  this  court  shall  direct.  The  plaintiff  to  pay  into  court  the  amount  recovered 
hi  the  judgment  (if  any)  within  a  fortnight  after  judgment,  unleae  the  court  make 
other  order  to  the  contrary.    Liberty  to  apply. 


(a)  3  ROM.  381.  (6)  Per  Lord  Eldou,  3  Mer.  27& 

<e)  See  Barnard  y.  WaUU,  Cr.  &  Ph.  86. 
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[*668]  *JoNES  V.  Mossop. 

1844:  8th  and  10th.  Jane;  24ihJu]y. 

A.  was  indebted  on  bond  to  B.  B.  died,  leaving  C.  his  sole  next  oi  an,  who  obtained 
letters  of  administration  of  his  estate.  The  estate  of  B.  after,  all  debts,  &jc  wen 
paid,  left  a  clear  residae  exceeding  the  amount  of  the  bond  debt  A.  became  surety 
for  C.  by  joining  in  promissory  notes.  C.  became  an  insolvent  debtor,  and  A.  was 
compelled  to  pay  the  notes.  C  died,  and  then  the  assignee  under  his  insolvency 
took  out  letters  of  administration  de  bonis  rum  of  B.,  and  sued  A.  on  the  bond : — 
Held,  that  A.  might  set  off  the  sums  which  he  had  been  compelled  to  pay  as  surety 
for  C.  against  the  bond  debt. 

The  obligor  in  a  bond,  becoming  surety  for  advances  to  the  obligee,  and  being,  after 
the  insolvency  of  the  obligee,  compelled  to  pay  the  debt  for  which  he  had  become 
surety,  is  entitled  to  set  off  the  sum  so  paid  against  the  amount  due  upon  the  bond. 

The  plaintiff  executed  his  bond,  dated  the  29th  of  Septem* 
ber,  1834,  in  the  penal  sum  of  1000/.,  conditioned  for  the  pay- 
ment by  him  of  the  sum  of  600/.  to  John  Reed,  his  executors, 
administrators,  and  assigns,  with  lawful  interest  thereon.  John 
Reed  died  on  the  1st  of  January,  1836,  intestate,  leaving  Rich- 
ard Reed  his  only  child  and  next  of  kin,  and,  as  such,  entitled 
to  a  clear  residue  of  his  personal  estate  of  several  thousand 
pounds.  In  consequence  of  a  pretended  will  of  John  Reed  being 
propounded  in  the  Ecclesiastical  court  by  another  party,  and  of 
the  litigation  which  thereupon  ensued,  Richard  Reed  was  not 
able  to  obtain  letters  of  administration  of  his  father^s  estate  un- 
til August,  1838.  During  this  interval  Richard  Reed  was  in 
want  of  money,  and  in  July,  1836,  John  Bevan  advanced  him 
100/.  upon  the  security  of  the  joint  and  several  promissory  note 
of  the  plaintiff  and  two  other  persons  as  sureties  for  the  re-pay- 
ment of  such  advance  and  interest.  John  Bevan  afterwards 
advanced  the  plaintiff  a  further  sum  of  200/.,  secured  by  the 
promissory  note  of  Richard  Reed,  and  the  plaintiff,  and  another 
person,  as  his  sureties.  The  plaintiff  also  lent  Richard  Reed 
some  sums  of  money,  amounting  together  to  about  60/.  Upon 
Richard  Reed  obtaining  the  grant  of  administration  to  his 
father's  estate,  the  bond  being  a  part  of  the  net  residue  of 
that  estate,  became  legally  and  equitably  the  absolute  pro- 
pei-ty  of  Richard  Reed,  and  he  became  entitled  to  the  money 
due  thereon  for  his  own  use  and  benefit.    In  1838,  Richard 
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Reed  was  imprisoned  for  debt  in  Cardiff  jait.    On  the 
30th  of  January,  1839,  *a  vesting  order,  under  the  sta-    [*569J 
tute  1  &  2  Yict  c.  110,  was  made  against  him,  and,  in 
July  following,  the  defendant  was  appointed  assignee  of  his  es- 
tate and  effects.    Richard  Reed  died  in  January,  1840. 

The  plaintiff  was,  in  December,  1840,  compelled  to  pay  John 
Bevan  the  sums  due  on  the  promissory  notes,  amounting  to  377/. 
After  the  death  of  Richard  Reed,  the  defendant  obtained  letters 
of  administration  de  bonis  non  of  John  Reed,  and  commenced 
an  action  against  the  plaintiff  upon  the  bond. 

The  bill  stated,  that  the  defendant  intended  to  proceed  to 
judgment,  and  issue  execution  for  the  whole  amount  of  princi- 
pal and  interest  secured  by  the  bond  ;  whereas  the  plaintiff  had 
offered  and  requested  to  come  to  an  account  with  the  defendant 
of  what  was  due  upon  the  bond,  and  upon  the  said  payments 
made  by  the  plaintiff,  and  had  requested  the  defendant  to  accept 
the  balance  of  such  account  in  full  satisfaction  and  discharge  of 
bis  said  bond.  The  bill  charged,  that  the  plaintiff  was  entitled 
to  the  same  relief  in  equity,  as  if  Richard  Reed  was  living ; 
that  all  the  debts,  and  funeral  and  testamentary  expenses,  of 
John  Reed  had  been  paid,  and  all  the  duties  of  administration  ' 
discharged ;  and  that  whatever  the  defendant  should  be  able  to 
recover,  as  administrator  de  bonis  non  of  John  Reed,  would  be- 
long to  the  defendant  absolutely,  and  that  he  meant  to  retain  and 
appropriate  the  same  in  his  character  of  assignee  of  Richard 
Reed.  The  bill  prayed,  that,  as  against  Richard  Reed,  as  the 
equitable  and  beneficial  owner  of  the  bond,  and  the  monies  se- 
cured thereby,  and  against  the  defendant  as  assignee,  it  might 
be  declared  that  the  plaintiff  was  entitled  in  equity  to  set  off  and 
be  aliowe4  the  monies  so  advanced  and  paid  by  the  plaintiff  to 
and  for  Richard  Reed,  and  the  monies  paid  by  the 
plaintiff,  *as  the  surety  of  Richard  Reed,  in  satisfaction  [*670] 
of  the  promissory  notes ;  an  account  and  injunction. 

The  common  injunction  issued  to  restrain  the  action.  The 
defendant,  by  his  answer,  in  substance  admitted  the  facts  above 
stated ;  and  he  then  obtained  the  order  nisi. 


Mr.  RomiUy  and  Mr.  W.  M.  James,  for  the  plaintiff,  appeared 
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to  show  cause  on  the  merits  against  dissolving  the  injunction. 
They  insisted,  that,  if  Richard  Reed  had  been  living,  and  his 
property  had  not  been  aliened  by  the  effect  of  the  vesting  order, 
he  could  not  have  enforced  payment  of  the  bond  from  the 
plaintiff,  without  paying  to  the  plaintiff  the  sums  which  the  lat- 
ter had  advanced  for  him,  crowing  to  his  default :  that  neither 
the  death  of  Richard  Reed,  nor  the  vesting  order,  could  affect 
the  equities  of  the  parties.  The  death  of  Richard  Reed  left 
that,  which  was  a  part  of  the  estate  before,  a  part  of  his  estate 
still ;  and  the  assignee  in  his  insolvency  could  be  in  no  better 
situation  than  Richard  Reed  himself.  Although  the  promissory 
notes  were  paid  after  the  vesting  order,  they  were  paid  in  respect 
of  an  abligation  previously  incurred ;  and  the  time  of  the  pay- 
ment, therefore,  did  not  affect  the  question  of  the  right  to  set  off 
the  amount  against  the  bond  debt. 

Mr.  Russell  and  Mr.  Flemings  for  the  defendant,  relied  on  the 
fact,  that  the  demands  were  owing  in  different  rights :  one  claini 
was  by  the  administrator  of  A., — the  other  against  the  assignee 
of  B. ;  that  the  rights  of  the  parties  at  the  utmost  must  be  deter- 
mined at  the  date  of  the  vesting  order,  and  at  that  time  the 
plaintiff  had  not  paid  the  promissory  notes ;  and  that  it  was  not 
a  case  of  mutual  credit  within  the  principle  on  which 
[*671  J  cross  'demands  were  allowed  to  be  set  off  one  against  the 
other. 

The  cases  adverted  to  in  the  judgment,  and  Whiiaker  v. 
Rushj{a)  Bishop  v.  Churd^b)  Antrobus  v.  Davidsonj(c)  Cherry 
V.  Baultbeef{d)  Clark  v.  Cort^{e)  Rawson  v.  Samtiel,{f)  and 
Dodd  V.  LydaUy{g)  were  cited. 

July  2ith* — Vice-Chancellor  : — If  in  this  case  Richard 
Reed  and  not  John  Reed  had  been  the  obligee  in  the  bond  of 
September,  1834,  of  which  the  plaintiff  was  the  obligor ;  and 
if  Richard  Reed  had  been  bankrupt ;  I  should  have  had  no  dif- 

(a)  Amb.  407.  (b)  3  Atk.  691.  (e)  3  Mer.  569. 

{d)  4  Myl.  &  Cr.  442.       (e)  Cr.  &  Ph.  154.  (/)  Cr.  &  Ph.  161. 

(g)  1  Hare,  333. 
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ficulty  in  deciding  this  case.  But  owing  to  the  circumstance 
that  Richard  Reed  was  an  insolvent  debtor  and  not  a  bankrupt, 
it  was  admitted  by  the  plaintiff,  that  he  could  not  succeed  in  his 
suit  unless  he  could  do  so  upon  some  general  equity  of  the  court, 
independently  of  the  statutes  which  govern  the  rights  of  parties 
in  cases  of  insolvency.  It  was,  moreover,  admitted,  that  the 
plaintiff  had  to  overcc«ne  a  further  difficulty,  arising  from  this-^ 
that  the  defendant  is  proceeding  upon  the  bond,  not  as  assignee 
of  Richard  Reed,  but  as  administrator  of  John  Reed. 

Assuming  Richard  Reed  to  have  been  obligee  in  the  bond,  it 
is  impossible  to  doubt  that,  before  and  at  the  time  of  his  insol* 
vency,  he  had  the  equity  which  he  claims  in  this  suit. 
As  surety,  he  had  a  right  at  any  moment  to  *pay  off  the  [*572] 
debts  which  he  had  guaranteed ;  and,  as  debtor  upon 
the  bond,  he  would  have  a  right  to  say  he  had  paid  off  the  debts 
out  of  the  money  he  owed  upon  the  bond.  The  only  question 
is,  whether  that  equity  was  superseded  by  the  insolvency,  or 
whether  it  overrode  the  rights  of  the  creditors  interested  under 
the  insolvency.  My  opinion  is,  that  it  remained  notwithstanding 
the  insolvency.  The  general  rule  is,  that  the  assignee  takes 
whatever  belonged^to  the  insolvent,  subject  to  all  equities  affect- 
ing that  property  in  the  hands  of  the  insolvent  He  takes  what 
the  insolvent  could  lawfully  transfer,  and  nothing  more :  Ex 
parte  Hansim^a)  and  in  cases  not  dissimilar  in  principle  from 
this,  an  equity  has  been  established  upon  the  general  principles 
of  the  court  Thus,  the  general  equity  of  a  trustee  to  stop  the 
interest  due  to  to  a  tenant  for  life,  who  is  indebted  to  the  trust,  is 
clear :  Priddy  v.  Rose^b)  Jeffs  v.  Wood.{c)  And  this  equity,  it 
has  been  decided,  exists  in  favor  of  the  trustees,  after  the  bank- 
ruptcy of  the  tenant  for  life,  in  the  face  of  the  argument,  which 
was  urged  with  great  reason,  that  the  estate  for  life  of  the  bank- 
rupt passed  to  his  assignees,  and  that  the  trustees  should  prove 
their  debt  under  the  commission :  Ex  parte  Miifordj^d)  which 
has  been  followed  in  Ex  parte  Turpm^  ReBrownt{e)\  in  Smith 

(a)  13  Ves.  346 ;  18  Ves.  232.  (h)  3  Mer.  86. 

(e)  2  P.  Wnifl.  128.  {d)  See  the  order,  3  Mer.  105. 

(e)  Mont  443. 
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SmUhj{a)  which  received  great  consideration ;  and  in  Ex  parte 
Shute,{b)  and  other  like  cases. 

In  Hartford  v.  Moselet/,{c)  the  case  was  this  : — In  1825,  Ro- 
binson sold  the  plaintiff.  Hanford  some  mills  and  other  property ; 
in  October  of  that  year  all  the  purchase  money  was  paid  except 
2321.  lis.  lid. ;  and  it  was  then  agreed  that  the  vendor 
[*673]  should  remain  in  possession  as  ^tenant  at  BOL  a-year, 
and  a  promissory  note  was  given  by  Hanford  for  the 
332Z.  11^.  lid.  In  November,  1826,  Robinson  became  bankrupt, 
and  Moseley  was  appointed  his  assignee.  In  Easter  Term, 
1828,  an  action  was  brought  upon  the  note  against  Hanford.  In 
February,  1829,  possession  was  given  to  the  plaintiff,  a  large  ar- 
rear  of  rent  being  then  due.  In  March,  1830,  the  action  was 
tried,  and  Moseley  recovered.(<Q  It  appears  from  the  case  as  re- 
ported in  Bamewell  and  Cresswell,  that  the  defendant  in  the 
action  insisted  that  there  was  an  agreement  that  the  note 
should  not  be  paid  when  it  became  due,  but  should  remain  un- 
paid luitil  possession  of  the  property  was  delivered.  In  April, 
1830,  the  bill  in  Hanford  v.  Moseley  was  filed,  suggesting  an 
agreement  that  the  purchaser  should  retain  the  amount  of  the 
rent  out  of  the  unpaid  purchase- money  in  his  hands.  The  ar« 
gument  at  the  hearing  of  the  cause  was,  that  the  purchaser,  having 
the  purchase-money  in  his  hands,  and  being  a  creditor  for  the  rent, 
had  a  right  in  equity  to  consider  so  much  of  the  money  in  his 
hands  as  being  applied  by  himself  to  pay  the  rent  which  from 
time  to  time  became  due.  The  case  was  heard  before  Lord  Chief 
Baron  Lyndhurst,  and  he  was  clearly  of  opinion  that  that  equity 
existed  by  the  general  law  of  the  court,  independently  of  the 
bankrupt  laws ;  and  accordingly  the  injunction  was  granted. 

The  other  cases  cited  were  James  v.  Kynnierj{e)  which  arose 
before  the  statute  of  the  46  Geo.  3,(/)  Ex  parte  Stephens^g)  and 
VtiUiamt/  v.  Nohle.{h)  I  doubt  whether  the  case  of  Ex  parte 
Stephens  did  not  turn  upon  the  particular  fraud.  If  it 
[•574]  were  not  for  the  *other  question,  I  should  have  no  hesi- 
tation in  deciding  this  case  in  favor  of  the  plaintiff. 

(a)  1  Y.  &  Coll.  338  (6;  Mont  &  Bligh.  385.  (e)  Not  roportod. 

{d)  10  B.  &  C.  729.  (e)  5  Vea.  108.  (/)  C.  135. 

{g)  11  Ves.  24.  (A)  3  Mer.  593. 
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The  Other  question  is  this : — ^the  debt  upon  the  bond  was  due 
to  John  Reed :  the  debts  which  the  plaintiff  paid  were  the  debts 
of  Richard  Reed.  The  sums  therefore  were  due  in  different 
rights ;  and  no  rule  is  better  understood  than  that  you  cannot  set 
off  demands  due  in  different  rights ; — the  principle  being,  that 
one  man's  money  shall  not  be  applied  to  pay  another  man^  debt 
But,  in  this  case,  it  was  said,  that;  inasmuch  as  Richard  Reed 
was  the  sole  next  of  kin,  and  administrator  of  John  Reed ;  and 
as  it  appeared  by  the  answer  of  the  defendant,  that  Richard 
Reed  was  entitled  beneficially  to  this  very  sum  of  500/. ;  the 
difBculty  I  have  adverted  to  did  not  arise. 

A  very  slight  variation  in  the  answer  from  its  present  shape 
might  have  concluded  the  case,  as  against  the  plaintiff,  on  this 
motion.  But,  if  the  effect  of  the  answer  be,  that  before  the  30th 
of  January,  1839,  the  date  of  the  vesting  order,  Richard  Reed, 
as  administrator  and  next  of  kin  of  John  Reed,  had  become  be- 
neficial owner  of  the  bond,  there  is  no  technical  reason,  founded 
in  origin  of  his  claim,  why  the  court  should  not  treat  the  bond 
as  his,  and  give  the  plaintiff  the  equity  he  claims. 

[His  Honor  then  stated  the  dates,  as  above,  of  the  bond — death 
of  John,  leaving  Richard  his  sole  next  of  kin, — litigation  on  the 
pretended  will, — ^the  borrowing  of  the  money  by  Richard  during 
that  interval, — the  vesting  order, — appointment  of  the  defendant 
as  assignee, — death  of  Richard, — and  the  grant  of  letters  of  ad- 
ministration de  bonis  non  of  John  to  the  defendant.] 

•The  question  is,  whether  the  500/.  secured  by  the  bond  [*575] 
was  not,  in  truth,  at  that  time  the  proper  money  of  Rich- 
ard Reed.  The  answer  says,  that  the  defendant  believes  the  per- 
sonal property  of  John  Reed  was  more  than  sufficient  to  pay  his 
debts,  &c.,  and  that  Richard  Reed,  as  his  sole  next  of  kin,  did  be- 
come, at  the  death  of  his  father,  entitled  to  a  clear  residue,  over  and 
above  what  was  required  for  the  payment  of  debts,  &c.,  of  seve- 
ral thousand  pounds :  that  Richard  Reed  was,  by  the  disputes 
as  to  the  validity  of  the  will,  kept  out  of  possession  of  the  real 
and  personal  estate  of  his  father,  and  was,  in  consequence,  in 
embarrassed  circumstances^  and  that  he  borrowed  the  money 
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which  the  plamtiff  claims :  that  it  was  not  until  January,  1838, 
that  John  Reed  was  found  to  have  died  intestate :  that  he  be- 
lieves the  money  due  upon  the  bond  was  part  of  the  net  residue 
of  his  estate,  and  that  the  same  became  legally  and  equitably 
the  absolute  property  of  Richard  Reed,  his  son,  and  that  he  be- 
came entitled  to  recover  the  monies  due  thereon  for  his  own  use 
and  benefit.  The  defendant  admits  that  he  accepted  the  office 
of  assignee,  and  that  thereby  the  estate  and  effects  of  Richard 
Reed  became  vested  in  him,  and,  among  other  things,  the  equit- 
able and  beneficial  ownership  in  the  bond  ;  but  whether  or  .not 
subject  to  the  alleged  equities,  he  submits  to  the  judgment  of  the 
court  The  defendant  then  says,  that,  upon  the  death  of  Rich- 
ard Reed,  as  such  assignee  of  his  estate  and  effects,  and  benefi- 
cially the  owner  of  the  outstanding  personal  estate  of  John  Reed, 
he  did,  in  that  capacity,  apply  for  and  obtain  letters  of  adminis- 
tration de  bonis  non  of  John  Reed ;  and  that,  having  done  so, 
he  brought  his  action  for  the  recovery  of  the  money  due  upon 
the  bond  :  he  denies  that  he  sometimes  pretends  that  he  is  enti- 
tled to  receive  and  administer  it  as  part  of  the  unadmin- 
[•676]  istered  assets  of  John  Reed,  applicable  to  the  pajrment  *of 
his  debts,  but  he  afterwards  says,  that  he  believes  cer- 
tain of  the  debts  of  John  Reed  still  remain  undischarged,  and 
that  there  are  sufficient  assets  to  pay  the  debts,  exclusive  of  the 
bond,  and  he  submits  that  he  is  not  bound  to  set  forth  what  debts 
are  unpaid. 

After  the  suggestion  that  the  debts  of  John  Reed  had  not  been 
fully  paid,  I  felt  a  difficulty  in  treating  the  money  due  upon  the 
bond  otherwise  than  as  the  assets  of  John  Reed ;  but  the  admis- 
sion in  the  answer  is  most  distinct, — that  the  bond  itself  is  part 
of  the  beneficial  estate  of  Richard  Reed,  and  that  the  defendant 
obtained  letters  of  administration  empowering  him  to  recover  it, 
not  as  part  of  the  estate  of  John,  but  as  part  of  the  estate  of  the 
insolvent.  I  think  that  that  admission  relieves  the  case  of  all  diffi- 
culty with  regard  to  the  fact  of  the  debts  being  due  in  different 
rights.  The  case  is  the  same  in  principle  as  where  an  assent 
has  been  given  to  a  legacy  whereby  the  property  has  passed  to 
the  legatee,  being  himself  an  executor, — in  which  case  the  lega- 
cy is  separated  from  the  estate  of  the  testator,  and  becomes  the 
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property  of  the  legatee.  This  is  the  unavoidable  effect  of  this 
answer.  The  injunction,  therefore,  must  be  continued ;  I  can- 
not give  any  costs. 


•Chapman  v.  Fowler.  [•577] 

1844  >-22im1  May. 

A  relation  of  the  parties  entitled  to  the  residue  of  the  estate  (if  any)  obtained  an  order 
for  opening  biddings ;  but  did  not  become  the  purchaser  of  the  property  on  the  re- 
sale. The  property  was  sold  at  an  advance  beyond  the  first  price  added  to  the  de- 
posit. In  the  special  circumstances  of  the  case,  the  court  allowed  the  penon  who 
opened  the  biddings  his  costs. 

On  the  sale  of  an  estate,  ui^der  the  decree  of  the  court  in  an 
administration  suit,  a  person  was  reported  and  allowed  the  pur- 
chaser of  certain  premises,  at  the  price  of  2801.  The  father  of 
the  residuary  legatees  obtained  an  order  to  open  the  biddings, 
paid  the  costs  of  the  purchaser,  and  deposited  701.  The  pre- 
mises were  re-sold,  and  another  person  became  the  purchaser,  at 
the  price  of  410/.  The  father  of  the  residuary  legatees,  on  whose 
application  the  biddings  had  been  opened,  presented  his  petition, 
praying  the  return  of  the  deposit,  and  also,  that  he  might  be  al- 
lowed his  costs  out  of  the  estate.  By  his  affidavit  in  support  of 
the  applicatioiy  the  petition  stated,  that  he  had  procured  the  bid- 
dings to  be  opened,  not  with  the  desire  or  intention  of  purcha- 
sing the  property,  but  because  he  believed  it  to  have  been  at  first 
sold  considerably  under  its  real  value,  and  was  desirous  that  the 
testator's  estate  should  not  suffer  so  great  a  loss ;  and  that  he  so 
acted  with  the  view  of  benefiting  the  estate  of  the  testator.  It 
was  stated  at  the  bar  that  the  estate  was  insolvent. 


Mr.  WUlcock  for  the  petition.  The  question  in  such  cases 
was,  whether  the  biddings  were  opened  by  a  party  for  the*  pur- 
pose of  enabling  himself  to  become  a  purchaser,  or  whether  they 
were  opened  solely  for  the  benefit  of  the  estate.    Rigby  v. 
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MNamara^{a)  and  Earl  of  Macclesfield  r.  Blake^(b)  were  cases 
of  the  former  class ;  and  Owefi  v.  Foulks,{c)  and  West  v.  Vinr 
cent,{d)  of  the  latter. 

[*578]        Mr.  Teed  and  Mr.  PaiaUj  for  the  parties  in  the  cause; 
did  not  oppose  the  application. 


The  Tice-Chancellor  observed,  that,  if  the  estate  was  in- 
solvent, the  residuary  legatees  had,  in  fact,  no  interest  in  the 
question ;  but  ultimately  made  the  order  for  the  payment  of  the 
costs  of  the  petitioner. 


Bennett  v.  Glossop. 

1644  :-drd  July. 

Bill  of  dvKovery  in  aid  of  an  ejectment  by  a^plaintiff,  claiming  aa  heir-at-law  againat 
the  deviaeee  of  a  feme  covert,  alleging  the  absence  of  any  power  of  appointment  in 
such  feme  covert,  or  that  it  was  never  duly  exercised  by  her.  The  only  issue  raised 
on  the  pleadings  being  on  the  validity  of  the  appointment  by  the  devise,  the  plaintiff 
was  held  not  to  be  entitled  to  the  production  of  the  deeds,  under  which  the  defm- 
dante  alleged,  that  the  power  of  appointment  was  given  to  their  devisor,  althongfa  it 
appeared,  that,  by  such  deeds,  the  estate  was  limited  to  her  hein  and  aarigns,  in 
default  of  appointment  « 

The  plaintiff  claimed  to  be  entitled  to  certain'real  estates  as 
the  heir-at-law  of  Mary  Shepherd,  who  was  the  heiress-at-law 
of  John  Carrington  the  younger,  who  was  the  heir-at-law  of 
John  Carrington  the  elder ;  and  the  bill  was  for  discovery,  in  aid 
of  an  action  of  ejectment,  which  the  plaintiff  allfiged  that  he  was 
about  to  commence  against  the  defendants,  who,  under  the  will 
of  Mary  Shepherd,  were  devisees  of  the  estates  in  question,  in 
trust  for  sale ;  but  which  devise  the  plaintiff  alleged  was  invalid, 
either  because  Mary  Shepherd  had  no  power  to  appoint  or  de- 

(a)  6  Ves.  466.  (b)  8  Ves.  214.  (c)  9  Yes.  34a 

{d)  IS  Ves.  6. 
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vise  the  estates,  or,  if  she  had,  that  such  devise  was  not  a  due 
exercise  of  that  power. 

The  answer  stated,  that  certain  lands  therein  mentioned  had 
descended  from  Canington  the  elder  to  Carrington  the  younger, 
and  from  Carrington  the  younger  to  Mary  Shepherd :  that,  by  an 
indenture,  dated  in  September,  1804,  George  Shepherd,  and  the 
said  Mary  his  wife,  covenanted  to  levy  a  fine  sur  conn- 
zance  de  droit  come  *ceo,  4^c.,  of  the  hereditaments  [*579] 
which  had  so  descended  to  her,  and  that  it  was  thereby 
declared  that  Such  fine  should  enure  to  such  uses  as  George 
Shepherd  should,  by  deed  or  will,  appoint :  that  a  fine  with  pro- 
clamations was  accordingly  levied,  and,  subsequently,  several 
parts  of  the  property  were  sold  and  conveyed-  by  George  Shep- 
herd :  that,  by  indenture  of  lease  and  release,  dated  in  Septem* 
ber,  1836,  George  Shepherd  limited  and  appointed  certain  of  the 
said  hereditaments  unto  the  defendants,  their  heirs  and  a&signs, 
upon  trust  to  stand  seised  thereof  to  such  uses  and  for  such  pur- 
poses as  the  said  Mary  Shepherd  should,  by  deed  or  will,  ap- 
point ;  and,  in  default  of  such  appointment,  to  the  use  of  Mary 
.Shepherd,  her  heirs  and  assigns,  for  ever :  that,  in  February, 
1837,  Mary  Shepherd  duly  appointed  and  devised  the  said  here- 
ditaments to  the  defendants :  that,  in  1842,  she  died,  and  that 
the  plaintiff  was  her  heir-at-law. 

The  plaintiff  moved  for  the  production  of  the  documents,  and 
especially  the  indentures  of  September,  1804,  and  September, 
1836. 

Mr.  Birdt  for  the  motion,  submitted,  that  the  plaintiff  was  en- 
titled to  the  production  of  the  deeds  of  1804  and  1836;  they 
were  deeds  under  which,  according  to  the  defendants'  admission, 
the  plaintiff  would  take  as  heir-at-law  of  Mary  Shepherd,  in 
default  of  appointment :  they,  therefore,  formed  part  of  the  com- 
mon title  of  the  plaintiff  and  the  defendants.  Both  parties  claim- 
ed to  derive  title  under  those  deeds.  In  the  instruments  prior  to 
the  will  of  Mary  Shepherd,  and  by  which  the  estate  was  vested 
in  her,  and  her  heirs  or  appointees,  both  parties  were  equally  in- 
terested, at  least,  for  the  purpose  of  the  trial ;  and  the  plaintiff 


679  CASES  IN  CHANCERY. 


1844. — Bennett  ▼.  Gloisop. 


was  entitled  to  inspect  them :   Collins  v.  Chresley»{a) 
[*680]    The  deeds  of  1804  and  1836,  'moreover,  formed  a  neces- 
sary part  of  the  evidence  of  the  plaintiff  in  the  eject- 
ment, as  showing  the  seisin  of  the  ancestor  under  whom  he 
claimed. 

Mr.  Elmslef/,  for  the  defendants,  was  not  heard. 


Vice-chancellor  : — ^According  to  the  case  made  by  thebill 
and  answer,  there  appears  to  be  no  issue  raised^  on  the  fact  of 
the  seisin  of  Mary  Shepherd.  The  issue  turns  on  the  validity 
of  the  devise  by  her  will.  I  do  not  say,  that, — ^if  it  appeared 
that  the  heir-at-law  would  be  unable  to  make  out  his  title  in 
ejectment,  without  the  aid  of  an  instrument,  under  which  the 
defendant  also  claimed,  by  reason  that  the  freehold  was  in  a 
married  woman  at  the  time  of  her  death,  or  for  any  other  reason, 
— he  might  not  be  entitled  to  a  discovery  of  that  instrument. 
But  no  case  of  that  kind  is  made  upon  the  pleadings.  The 
deeds,  a  production  of  which  is  asked,  are,  upon  these  pleadings, 
the  evidences  of  the  defendant's  case  only.  According  to  the 
case  upon  the  pleadings,  the  plaintiff  wants  discovery  only  to 
prove  his  heirship  in  the  ejectment,  and  the  onus  will  then  be 
thrown  upon  the  defendant  to  prove  the  case  he  makes  by  his 
answer. 

It  has  been  argued,  that  the  plaintiff  is  entitled  to  the  produc- 
tion of  the  deeds  anterior  to  the  will,  as  being  a  part  of  the  com- 
mon title  of  both  parties.  But  this  might  always  be  ur^ed,  with 
as  much  reason  as  in  the  present  case,  by  every  heir-at-law,  who 
IS  ousted  by  a  devisee  or  an  alleged  devisee.  Down  to  the  will, 
the  title-deeds  of  the  devisor  commonly  tend  to  establish  his 
title ;  and,  therefore,  if  the  devise  be  set  aside,  they  must  tend  to 
establish  the  title  of  the  heir-at-law  of  the  devisor. 
[*681]  *But  that  has  never  been  held,  in  this  court,  to  be  a 
ground  to  entitle  tfie  heir-at-law  to  a  production  of  ail 
the  title-deeds  relating  to  the  estate  he  claims,  until  he  has  made 
out  that  his  heirship  gives  him  an  interest  in  the  estate.    The 

(a)  2  Y.  &  J.  491. 
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question  upon  this  motion  is,  what  documents  ms^  assist  the 
heir  in  proving  his  heirship.  If  the  case  of  Collins  v.  Gresley, 
which  has  been  cited,  be  considered  as  deciding,  that,  where 
parties  claim  adversely,  but  under  a  common  title  to  a  certain 
point,  either  of  the  parties  is  entitled  to  inspect  the  deeds  in  the 
possession  of  the  other,  of  a  date  prior  to  the  time  at  which  they 
become  hostile,  it  certainly  is  not  in  accordance  with  the  practice 
in  this  court 

Motion  refused. 


Simmons  v,  Leonard. 

1844 :  dnd  and  Sth  July. 

ArtiekB  df  partnenhtp  provided*  thtt,  oa  the  Slit  of  December  in  eTery  year,  or  moh 
other  day  as  all  the  partnen  ehould  agree  upon,  a  general  partnenhip  account  and 
rettf  and  a  valuation  and  appraMetnent  of  the  property  and  stock  riiould  be  made, 
and  signed  by  the  partueis,  and,  on  the  expiration  of  the  partnenhip  term,  the  part- 
nership property,  shontd  be  realized  and  divided  on  the  footing  of  soeh  last  annual 
rest ;  and,  ifMny  partner  should  die  daring  the  partnenhip  term,  his  npreaenta* 
tivec  should  receive  payment  of  his  share  of  the  capital  and  stock,  as  ascertained 
ai  the  last  aounal  rest,  with  interest  thereon,  (in  lieu  of  profits  Irom  that  time,)  by 
instalmenta ;  and  such  representatives  to  have  no  rig|^to  look  into  the  partnenhip 
books.  The  partnership  continued  for  several  yean,  but  the  partnen  did  not  make 
the  annual  account  and  rest  as  provided  by  the  articles.  One  partner  died : — Held^ 
that  the  representatives  of  the  deoeaaed  partner  were  not  entitled  to  a  sale  of  the 
partnenhip  property,  as  upon  a  dissolution  ;  that  the  rest,  and  not  the  day  of  the 
rest,  was  the  essence  of  the  partnenhip  contract ',  and,  therefore,  that  the  repre- 
sentatives of  the  deceased  partner  were  entitled  to  participate  in  the  profits  up  to 
the  time  of  his  death  ;  and,  also,  to  have  the  account  taken,  by  means  of  the  part* 
ship  books,  in  the  usual  way. 

Jones,  Leonard,  Jordan,  and  Thacker  carried  on  business,  in 
partnership,  as  manufacturers  of  soda,  and  other  chemicals,  un- 
der articles  of  co-partnership,  dated  in  March,  1841.  The  arti- 
cles provided : — 1.  That  the  partnership  should  Be  for  a  term  of 
fourteen  years,  from  the  30lh  of  September,  1838,  if  all  the  par- 
ties should  so  long  live.  4.  The  capital  to  be  14,000/. ;  Leo- 
nard to  bring  in  7000/.,  Jones  2000/.,  Jordan  2000/.,  and 
•Thacker  3000/.    5.  The  parties  to  be  entitled  and  in-    [•682J 
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terested  in  the  buildings,  lands,  heteditaments,  and  premises, 
stock,  utensils,  of  trade,  goods,  and  effects  of  the  partnership, 
as  follows :  Jones  three-tenths,  Leonard  three-tenths,  Jordan  two- 
tenths,  and  Thacker  two-tenths.  Interest  to  be  paid  to  every 
partner  on  the  capital  credited  to  him  in  the  partnership  books, 
at  the  last  annual  rest  or  statement  pf  accounts  taken  or  made, 
as  thereinafter  mentioned*;  and  the  clear  profits  to  be  divided  in 
the  proportions  of  their  said  several  interests.  9.  All  debts  and 
duties  which  should  be  owing  by  reason  or  on  account  of  the 
joint  trade,  any  loss  or  damage  which  should  happen  ther^o, 
to  be  paid  or  borne  by  or  out  of  the  gains  or  profits  of  the  joint 
trade,  if  the  same'  should  be  sufficient ;  and,  if  not,  the  defici- 
ency  to  be  borne  or  paid  by  the  partners,  respectively,  out  of  their 
private  estates,  in  the  same  proportions  as  the  partners  are  there- 
inbefore declared  to  be  interested  in  the  profits,  to  the  end  that 
the  capital  stock  of  the  partnership  might  not  be  impaired  or 
diminished  by  such  losses,  charges,  damages,  and  expenses. 
13.  Monthly  meetings  of  the  partners  to  be  held,  and  business  of 
importance  then  decided  upon  by  the  majority  of  the  partners 
then  present,  provided  such  decision  be  not  at  variance  with  the 
true  intent  of  the  articles.  19.  On  the  31st  of  December  then 
next,  and  every  succeeding  31st  of  December  in  every  year  du- 
ring the  continuation  of  the  partnership,  or  on  such  other  day 
in  any  partnership  year  as  should  be  most  convenient,  and 
agreed  upon  by  all  the  partners,  a  general  statement  of  account 
and  rest,  in  writing,  to  be  made  and  taken  bv  the  partners  of  all 
such  goods  and  merchandizes  as  should  have  been  sold  in  the 
business,  and  of  all  stock,  moneys,  debts,  and  other  things  be- 
longing to  the  partnership,  and  of  all  such  debts  as  should  be 

due  or  owing  from  or  by  the  partnership,  and  of  all  such 
[*583]    other  matters  *as  are  usually  comprehended  in  annual 

accounts  of  the  same  nature  taken  by  soda  manufactu- 
rers and  traders ;  and  a  just  valuation  and  appraisement  to  be 
made  by  the  partners,  of  all  the  particulars  included  in  such  ac- 
count, which  might  be  appraised,  and  the  said  general  account 
or  rest,  valuation  or  appraisement,  from  time  to  time,  to  be  writ- 
ten in  books  kept  for  that  piu'pose,  and  signed  and  subscribed  in 
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each  of  such  books  by  each  of  the  partners,  within  one  month 
after  the  time  appointed  for  the  taking  thereof  respectively ;  and, 
after  such  signing  and  subscribing,  each  of  the  partners  to  take 
one  of  the  books  into  his  custody,  and  to  be  bound  and  conclud- 
ed by  every  such  account,  respectively,  unless  some  manifest 
error  should  be  found  therein  and  signified  by  either  or  any  of 
the  partners  to  the  others,  or  other  of  them,  within  one  year  from 
the  date  of  such  account,  in  which  case  such  error  to  be  rectifi- 
ed ;  and  on  the  making  up  of  every  such  yearly  account,  an  am- 
ple and  proper  amount  to  be  written  off  to  the  debit  of  trade  or 
profit  and  loss,  for  wear  and  tear,  and  depreciation  of  the  partner- 
ship premises,  buildings,  fixtures,  utensils,  implements,  engines, 
and  the  entire  plant  of  the  co  partnership  trade,  and  also  for  ail 
bad  debts  and  discounts,  so  that  the  accounts  of  the  partners 
respectively,  and  the  general  statement  of  the  trade  of  the  co- 
partnership, might  exhibit  as  nearly  as  possible  the  true  state 
thereof  at  the  time  of  such  annual  rest ;  and  that,  on  the  ma- 
king up  of  every  such  y^rly  account,  the  mtetesl on 4he  capi- 
tal, respectively,  of  the  parties  to  the  articles  in  the  co-partner^ip 
trade,  to  be  passed  to  the  credit  of  the  said  parties  respectively, 
and  charged  to  the  trade  or  profit  and  loss  account  of  the  co- 
partnership ;  and  the  amounts  respectively  at  the  credit  of  the 
said  parties,  after  charging  them  with  all  moneys  received  by 
them  out  of  the  trade  during  the  past  year,  and  giving 
them  credit  for  the  profit,  or  charging  them  with  the  *lo8s,  [*684] 
as  the  case  might  be,  in  the  trade,  in  the  proportions  re- 
spectively thereinbefore  expressed,  to  be  taken  to  be  the  capital 
of  such  partners  respectively  in  the  co-partnership  trade.  20.  No 
partner  to  draw  any  sum  from  the  co-partnership  4rade  until  he 
should  have  paid  his  stipulated  share  of  capital ;  nor  then,  nor 
at  any  time,  a  larger  sum  than  the  interest  on  his  capital,  until 
after  a  profit  shall  have  been  declared,  and  the  capital  then  em- 
ployed in  the  co-partnership  trade  (independently  of  the  amounts 
accruing  to  the  partners  respectively  from  the  profits  of  the  trade 
or  from  the  interest  on  their  capital  as  aforesaid)  found  to  be 
fully  sufficient  for  the  proper  carrying  on  of  the  same  trade ; 
but,  in  any  year  after  a  profit  shall  have  been  declared  at  the 
last  preceding  antlual  rest  as  aforesaid,  and  the  capital  then  em- 
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plyed  (independently  as  aforesaid)  found  sufficient,  each  paitner, 
whose  stipulated  amount  of  capital  should  be  standing  to  his 
credit  in  the  partnership  books,  to  be  at  liberty  to  draw  out  any 
sum  or  sums  not  exceeding,  in  the  whole,  the  amount,  then 
placed  to  his  credit  on  the  partnership  books,  for  interest  and 
share  of  profit ;  but,  if,  at  any  time,  it  should  appear  to  any  three 
of  the  said  partners  that  additional  capital  would  be  required, 
either  for  the  proper  carrying  on  of  the  said  trade,  or  for  the  pur- 
pose of  increasing  the  same,  and  extending  the  works  or  manu- 
factory  thereof,  then,  and  in  all  such  cases,  neither  of  the  said 
partners  to  draw  out  any  portion  of  the  said  profits,  but  each  of 
them,  if  need  so  appear,  to  advance  his  proportionate  share  of 
the  additional  capital  required ;  and  any  partner  who  should 
bring  into  the  co-partnership  trade,  for  the  purpose  of  better  car* 
rying  on  the  same,  either  temporarily,  at  the  request  of  the 
cashier  thereof,  or  for  any  period,  with  the  consent  of  the  other 
threee  partners,  any  sum  or  sums  of  money  above  his  stipulated 

share  of  capital,  to  be  allowed  interest  thereon  at  52.  per 
[*685)    cent  pe«  annum  *from  the  time  of  such  advance  up  to 

the  time  of  paying  off  the  same.  21.  Within  six  months 
after,  the  expiration  of  the  term  of  fourteen  years,  a  general  ac- 
count to  be  taken,  between  the  present  or  any  surviving  or  con- 
tinuing partners,  of  the  stock,  moneys,  and  effects  in  the  trade, 
or  belonging  to  the  partnership,  and  of  the  debts  of  the  partner- 
ship ;  and  the  stock  and  goods,  and  the  buildings,  lands,  erec- 
tions, fixtures,  utensils,  and  the  entire  plant  of  the  co-partnership, 
and  all  other  effects  belonging  thereto,  to  be  sold  and  disposed 
of  in  such  manner  as  the  partners  for  the  time  being  should 
think  best  a^pted  to  their  respective  benefit;  and  the  capital 
of  the  several  partners  to  be  then  paid  out,  and  the '  then  debts 
discharged,  and  the  residue  of  the  effects  collected  or  realized, 
and  the  produce  divided  between  the  parties  to  the  articles,  in 
proportion  to  their  respective  shares  in  the  partnership,  as  found 
and  declared  at  the  then  last  annual  rest,  subject  to  the  said 
subsequent  charges  or  credits  to  the  partners  respectively,  from 
the  last  annual  rest  up  to  the  time  of  such  division.  22.  If 
either  of  the  partners  should  die  before  the  expiration  of  the 
partnership,  the  executors,  administrators,  or  assigns  of  such  de- 
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ceased  partner  to  receive  fvom  the  surviving  partner,  or  partners, 
interest  at  52.  per  cent,  per  annum,  from  the  capital  sum  or  stock 
of  the  deceased  partner,  as  ascertained  and  declared,  in  maimer 
aforesaid,  at  the  then  last  annual  rest,  subject  to  the  subsequent 
chaxges  or  credits  to  such  deceased  partner,  from  such  last  an- 
nual rest  to  the  time  of  his  decease.  The  interest  to  be  com- 
puted from  the  day  of  taking  such  last  annual  rest  as  aforesaid, 
in  lieu  of  any  profits  that  might  have  accrued  since  such  time, 
to  the  time  of  his  decease ;  and  such  capital,  and  the  interest 
thereon,  to  be  paid  by  instalments,  consisting  each  of  one-third 
of  the  amount  thereof^  with  interest  theroon  respectively,  at  two, 
three,  and  four  years  from  the  day  of  the  death  of  such 
partner  as  'aforesaid,  in  full  of  such  deceased  partner's  [*586] 
right  and  property  in  the  joint  stock  or  capital,  gains, 
profits,  and  effects ;  and  the  executors  or  administrators  of  such 
deceased  partner  to  have  no  right  to  look  into  the  partnership 
books. 

The  articles  of  March,  1841,  were  not  under  seal,  but  an  en- 
grossment of  articles  of  partnership,  to  the  same  efiect,  was  af- 
terwards prepared,  by  the  instructions  of  the  partners,  for  the 
purpose  of  being  formally  executed  by  them.  The  engrossment 
was  dated  the  1st  of  January,  1842. 

The  partnership  business  was  carried  on  by  the  said  partners, 
until  the  death  of  Thacker,  on  the  30th  of  October,  1842 ;  but 
no  general  statement  of  account,  or  rest,  was  made  by  the  part- 
ners, according  to  the  provision  in  the  19th  article,  either  on  the 
31st  of  December,  1841,  or  on  any  other  day  prior  to  the  death 
of  Thacker.  On  the  Slst  of  December,  1842,  Jones,  Leonard, 
and  Jordan,  the  surviving  partners,  made  up  ^nd  settled  the 
partnership  account  between  them,  and,  according  to  that  account, 
the  sharo  and  interest  of  Thacker,  at  the  time  of  his  death, 
amounted  to  11262. 12^.  2d.  Jones  retired  from  the  partnership 
in  March,  1843. 

The  plaintifis,  the  administrators  of  the  estate  of  Thacker, 
with  his  will  annexed,  filed  their  bill  against  Leonard  and  Jor- 
dan, for  an  account  and  payment  of  what  was  due  to  Thacker, 
at  the  time  of  his  death,  for  his  share  and  interest  in  the  part- 
nership. 
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Mr.  Wallcer  and  Mr.  Elmsley^  for  the  plaintiffs,  contend- 
[*587]  ed,  that  the  performance  of  the  22d  article  of  *partner- 
ship  being  impossible,  owing  to  the  partners  having 
tacitly  departed  from  the  provisions  of  the  articles  by  taking  no 
account,  aod  making  no  rest,  whereby  their  respective  shares 
had  been  ascertained  in  the  lifetime  of  Thacker,  the  22d  clause 
had  ceased  to  have  any  operation,  and  the  partners  were  left  to 
their  ordinary  rights .  namely,,  to  the  right  of  having  the  part- 
nership property  ascertained  and  realized  by  sale.  The  admi- 
nistrator's of  Thacker's  estate  could  not  have  the  benefit 
of  the  knowledge  and  vigilance  which  their  testator  him- 
self would  have  possessed  and  exercised,  if  he  had  been  living 
when  the  partnership  property  came  to  be  appraised.  The  ap- 
praisement of  the  property,  instead  of  being  now  made  (as  it 
would  have  been  und^r  the  circumstances  which  the  articles 
contemplated)  for  the  joint  benefit  of  all  the  partners,  and  in 
which  none  of  them  would  be  interested  either  to  enhance  or 
depreciate  its  value,  would  have  to  be  made  for  a  purpose  that 
would  render  it  the  interest  of  the  survivors  to  lower  the  valua- 
tion, and  thereby  to  lessen  the  amount  they  will  be  required  to  pay 
out ;  and  while  they  have  this  adverse  interest,  they  would  also 
have  the  advantage  of  conducting  that  valuation,  with  all  the 
knowledge  which  their  situation  gives  them,  against  strangers, 
imperfectly,  if  at  all,  acquainted  with  the  circumstances  of  the  * 
{HToperty,  of  which,  as  representatives,  they  claimed  a  share* 

Mr.  RomUly  and  Mr.  Giffard,  for  the  defendants,  resisted  the 
application  for  a  sale  of  the  partnership  property ;  and  insisted, 
that  the  plaintifis  were  not  entitled  to  examine  the  books  ot  the 
firm ;  but  that  the  true  effect  of  the  22d  clause  was  to  bind  the 
estate  of  a  deceased  partner,  by  arresting  his  interest  as  a  part- 
ner in  the  concern  on  the  31st  of  December  preceding  his 

death,  giving  him  interest  on  his  capital  from  that  time ; 
[*588]    *or,  if  his  right  of  participation  as  a  partner  continued 

to  the  time  of  his  death,  that  the  effect  of  the  clause,  in 
either  case,  was  to  bind  his  estate  by  the  annual  account  taken 
at  the  proper  time  by  the  existing  partners,  whether.before  or  af- 
ter the  death  of  the  deceased  partner. 
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Vice-Chancellor  : — ^It  will  be  sufficiently  accurate  for  tha 
present  purpose,  to  state  this  case  as  a  bill  by  the  executors  of  a 
deceased  partner  against  the  survivors,  for  an  account ;  omitting 
the  interest  which  Jones,  a  former  partner,  originally  had  in  the 
concern.  The  partnership  was  for  a  term  of  fourteen  years, 
which  was  unexpired  when  Thacker  died  ;  and  the  questions 
argued  before  me  were  two :  First — whether  the  partnership  is 
to  be  considered  as  wholly  dissolved  by  Thacker's  death,  and  to 
be  wound  up  in  the  usual  way,  by  selling  the  partnership  pro- 
perty, paying  the  debts,  and  dividing  the  partnership  assets  be- 
tween the  survivors  and  the  estate  of  the  deceased  partner ;  or, 
whether  the  amount  due  to  Thackei^s  estate  is  to  be  paid  out  to 
his  estate  by  instalments  ?  Secondly — ^whether,  according  to  the 
true  construction  of  the  partnership  articles,  applied  to  the  events 
which  have  happened,  the  accounts  are  to  be  taken  down  to  the 
death  of  Thacker,  or  down  to  the  "  rest"  day,  or  day  fixed  for 
the  "  statement  of  account,"  or  "  annual  rest,"  preceding  the  day 
of  his  death  ? 

'.  I  have  taken  the  questions  in  the  above  order,  because,  what- 
ever may  be  the  right  with  regard  to  the  second  questiony 
I  certainly  entertain  no  doubt  as'  to  *the  first.  For  the  [•689] 
purpqse  of  answering  both  these  questions,  it  appears  to 
me  wholly  immaterial  which  set  of  articles  I  refer  to  in  explain- 
ing my  views  of  the  case ;  and  I  shall  refer  to  the  second  arti- 
cles, dated  the  1st  of  January,  1842,  only  as  being  more  full  and 
detailed,  and  best  considered  in  point  of  expression. 

[His  Honor  then  mentioned  the  shares  of  the  partners,  and  the 
terms  of  the  articles,  as  above  stated ;  and  also  mentioned  the 
fact,  that  the  partnership  was  carried  on  by  the  four  until  the 
30th  October,  1842,  when  Thacker  died.] 

If  a  rest  had  been  made  on  the  31st  of  December,  1841 ,  accord- 
ing to  the  partnership  articles,  no  question  would  have  arisen ; 
but  it  has  been  stated  by  the  plaintifij  and  is  admitted,  that  no 
rest  was  made,  and  that  the  executors  of  Thacker  must,  therefore, 
for  some  purposes,  have  a  right  to  see  the  accounts  taken,  and  to 
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overhaul  the  partnership  books,  notwithstanding  the  partnership 
articles. 

The  plaintiff  says,  in  one  branch  of  his  argument,  with  fefer- 
ence  to  the  first  question,  that,  if  the  benefit  of  the  rest  cannot  be 
had,  the  22d  clause  is  inoperative  altogether ;  that  the  proviso 
for  paying  out  the  share  of  the  deceased  partner,  as  ascertained 
at  the  last  annual  rest,  by  instalments,  cannot  be  applied ;  and 
that  the  ordinary  rule  of  a  sale  and  immediate  division  must  ap- 
ply. This  is  a  point  upon  which  I  am  not  aware  that  any  de- 
cision has  ever  been  pronounced.  The  rule  which  justice  and 
common  sense  would  apply  in  such  a  case  is,  I  think,  too  clear 
for  serious  argument ;  the  proviso  for  sale  in  one  event,  that  of 
the  term  running  out,  and  the  proviso  for  paying  out  a  deceased 
partner's  share  (dying  during  the  term)  by  instalments, 
[*590]  is  conclusive  evidence  *of  an  intention  and  agreement, 
that  the  death  of  a  partner  during  the  term  should  not 
work  a  dissolution  of  the  whole  pamership,  but  that  the  sur- 
vivors should  have  a  right  to  carry  it  on,  with  the  accommoda- 
tion of  paying  off  the  executors  of  the  deceased  partner  by 
instalments. 

Then,  is  there  any  rule  of  law  so  stringent  as  to  oblige  me  to 
decree  a  sale  in  the  circumstances  of  this  case?  I  thin|c  not 
Nothing  has  prevented  the  application  of  the  strict  terms  of  the 
articles,  except  the  waiver  by  all  parties,  pro  hac  vice  at  least, 
of  one  particular  part  of  the  22d  clause.  But  it  would  be  ex- 
travagant to  hold,  that  the  mutual  omission  of  the  parties, 
whether  from  neglect  or  any  other  cause,  to  act  upon  this  part 
of  the  clause,  should  have  the  effect  of  altering  the  partnership 
contract  on  a  point  so  material  as  that  of  stopping  or  not  stop- 
ping the  whole  concern,  if  a  parmer  died.  The  incoavenience 
which  results  from  the  omission  will  be  the  same,  whether  the 
partnership  is  wholly  dissolved  or  not. 

I  have  come  to  this  conclusion  partly  on  the  general  gn)unds  I 
have  mentioned,  and  partly  by  considering  what  the  law  wodld 
have  been  in  the  case  of  a  partiier  dying  before  the  first  rest-day 
after  the  commencement  of  the  partnership ;  and  I  think  that 
would  not  have  entitled  the  executors  of  he  deceased  partner  to 
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require  a  sale,  although  the  accounts  must  have  been  taken 
from  the  beginning. 

The  second  question  is,  to  what  time  the  accounts  aie  to  be 
carried.  Upon  this  part  of  the  case,  as  in  the  former,  I  entertain 
no  doubt  of  what  ought  to  be  done,  if  it  be  not  excluded  by  a 
positive  contract  between  the  parties.  Thacker,  the  deceased 
partner,  was  a  party  to  all  the  transactions  of  the  busi- 
ness which  took  *place  in  his  lifetime,  and  he  should  [*691] 
therefore  share  the  benefit,  or  bear  his  proportion  of  the 
loss,  according  to  the  result  of  the  accounts  down  to  his  death, 
of  which  result  I  know  nothing.  The  question  then  is,  whether 
any  contract  which  I  have  power  to  enforce  requires  me  to  stop 
the  account  at  an  earlier  day. 

In  order  to  simpUfy  the  case,  I  will  suppose  that  the  amount 
payable  to  Hiacker's  estate  (however  ascertained)  is  to  be  paid 
immediately,  and  not  by  instalments.  If  the  articles  had  fixed 
a  rest>4ay,  and  had  provided  that  the  accounts  should,  as  be- 
tween the  partnership  and  the  estate  of  a  deceased  partner,  be 
made  up  to  that  day,  with  the  other  ^provisions  for  taking  the 
accounts,  and  paying  out  the  balance  in  the  manner  provided 
by  the  articles  in  this  case,  there  would  have  been  no  ground  for 
the  question  "^hich  I  am  now  considering.  But  that  is  not  the 
purpose  expressed  in  the  articles.  The  purpose  was  not  to  limit 
the  account  to  any  particular  time,  (nor  do  the  articles  in  fact 
so  limit  the  account,)  but  to  prevent  a  sale  and  dissolution  of 
the  whole  concern,  and  to  ensure  to  the  survivors  the  benefit  of 
an  account  settled  by  the  deceased  partner,  who  was  conusant 
of  his  rights,  and  to  avoid  disputes  with  his  executors,  who 
whould  be  ignorant  of  his  rights,  as  well  as  the  inconvenience, 
expressly  noticed,  of  exposing  partnership  books  to  the  inspec- 
tion of  strangers.  These  beneficial  and  important  ends  have 
been  lost  to  the  partnership,  not,  perhaps,  from  any  deliberate 
intention  to  abandon,  once  and  for  all,  the  22nd  clause,  but  be- 
cause the  parties  have  not,  since  the  conmiencement  of  the  new 
partnership,  in  March,  1841,  acted  upon  the  clause.  But, 
whether  the  clause  was  abandoned  in  toto,  or  abandoned  pro 
hac  vice  only,  appears  to  me  immaterial  for  the  present  purpose. 
There  is  not,  in  fact,  a  rest  upon  which  I  can  act;  and 
Vol.  III.  66 
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if,  according  to  the  tme  construction  *o{  the  articles,  the  [•592] 
rest  itself,  and  not  the  day  of  the  rest,  is  the  essence  of 
the  22nd  clause,  and  if,  as  a  consequ^ice  of  the  neglect  of  the 
parties  so^  to  act  as  to  secure  to  themselves  the  benefit  of  that 
clause,  the  accounts  must  be  taken,  and  the  executors  of  the  de- 
ceased partner  must  have  a  right  to  look  into  the  books,  and  in- 
vestigate the  accounts  of  the  concern,  the  question  is,  whether 
I  shall  more  nearly  approximate  to  the  specific  performance  of 
the  articles,  by  taking  the  accoimts  down  to  one  period,  rather 
than  another. 

I  have  certainly  incUfled  very  much  to  stop  the  accounts  in 
December,  1841,  because  that  would  have  been,  in  appearance, 
the  nearest  approximation  I  could  make  to  the  actual  contract 
of  the  parties.  But  I  cannot,  with  reference  to  the  language  of 
the  articles,  which  makes  the  annual  rest  it^lf,  and  not  the  day 
of  the  rest,  the  essential  part  of  the  clause,  find  a  reason  for  stop- 
ping at  one  period  rather  than  at  another,  prior  to  the  death  of 
Thacker.  The  contract  embraced  two  special  clauses :  first,  it 
provided  that  the  death  of  a  partner  should  not  work  a  dissolu- 
tion, and  that  his  should  be  paid  out  by  instalments;  and, 
secondly,  it  established  a  conventional  mode  of  taking  the  ac- 
count, for  the  purpose  of  ascertaining  the  amount  of  the  share 
which  was  to  be  so  paid  out.  The  first  branch  of  these  provi- 
sions may,  and,  I  am  of  opinion,  must,  operate ;  the  second 
branch  fails,  and  leaves  the  account  to  be  taken  in  the  usual 
way,  down  to  the  death  of  the  deceased  partner. 
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•Cory  v.  The  Yarmouth  and  Norwich  Railway    ['SOS] 

Company. 

1844:  May  SOth  and  31it ;  Jane  1st,  6th,  7th,  11th,  27th,  and  28th. 

The  owner  of  a  ferry  obtained  an  act  of  Parliament  enabling  him  to  build  a  bridge  in- 
etead  of  the  ferry,  and  to  take  tolls  thereon  ;  and  enacting,  that  any  person  who 
should  eyade  the  payment  of  the  tolls  by  conveying,  or  assisting  to  convey,  passen- 
geis,  &C.  acrosi  the  river,  within  the  limits  of  the  ferry,  otherwise  than  by  the 
bridge,  should  forfeit  and  pay  40s.  for  every  such  offence,  to  be  recovered  in  a  sum- 
mary way  before  a  justice  of  the  peace,  and  levied  under  a  warrant  to  be  issued  by 
such  justice  ;  and  that  one  moiety  of  such  penalty  should  be  paid  to  the  informer 
and  the  other  to  the  owner  of  the  bridge  ;  and  that,  where  no  sufficient  distress  was 
found,  the  offender  might  be  committed  for  non-payment  of  such  penalty;  and  that 
any  party  aggrieved  might  appeal  from  any  order  of  a  justice,  under  the  act,  to  the 
quarter  sessipns,  but  no  order  or  proceedings  in  the  execution  of  the  act  should  be 
removed  by  certiorari  or  any  other  suit  or  process  to  any  court  of  record  at  West- 
minster. On  a  motion  to  restrain  a  railway  company,  whoso  terminus  was  witli- 
in  the  limits  of  the  ferry,  from  conveying  railway  paiseqgen  across  the  river  in 
steam-boats — Held,  that,  although  the  act  which  substituted  the  bridge  for  the 
ferry  gave  the  owner  of  the  bridge  no  right  of  action  against  persons  evading  the 
tolls,  yet,  if  he  were  entitled  to  recover  penalties  against  offenders  under  the  act, 
de  die  in  diem,  the  court  would  protect  him  by  injunction  (rom  the  infringement  of 
his  right 

That  as  no  action  could  be  brought,  under  the  act,  by  the  plaintiff"  against  the  railway 
company,  in  respect  of  the  alleged  wrong,  the  court  would  not  simply  leave  the 
plaintiff  to  proceed  by  distress,  in  order  that  his  legal  right  might  be  tried  in  reple- 
vin, but  would  direct  an  issue  to  try  such  right,  and  require  the  defendants  not  to 
raise  any  objection  at  law  on  the  ground  that  the  alleged  wrong  was  done  by  a  cor- 
poration. 

That,  where  the  opinion  of  the  court  was  not  clearly  for  or  against  the  plaintiff,  it 
would  be  governed  by  the  balance  of  inconvenience  on  either  side  in  granting  or  re- 
fosing  the  injunction  ;  and  where  the  damage  to  the  plaintiff  was  shown  to  be  small 
in  amount,  the  Court  would  not  prejudice  the  legal  question  by  granting  the  injunc- 
tion, but  would  require  an  account  to  be  kept  pending  the  trial  at  law. 

Robert  Cory,  being  seized  in  fee-simple  of  certain  lands, 
part  of  a  farm  called  the  Ferry-farm,  in  the  parish  of  Riinham, 
in  the  county  of  Norfolk,  on  the  west  side  of  the  river  Bure, 
which  separates  the  Ferry-farm  from  the  parish  of  Great  Yar- 
mouth, and  being  or  claiming  to  be  seized  of  an  ancient  ferry 
for  passengers,  horses,  carriages,  and  cattle,  over  the  river  Bure, 
from  Great  Yarmouth  to  the  Ferry-farm,  applied  for  and  obtain- 
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ed  an  act  of  Parliament,(a)  which,  after  reciting  his  title  to  the 
ferry,  and  that  it  would  be  of  public  advantage  if  a  bridge  was 
erected  across  the  Bure,  in  lieu  of  the  ferry,  from  the  Ferry-farm 

to  North  Quay,  in  Great  Yarmouth,  and  that  Robert 
[•594]    Cory  was  willing,  at  his  own  •expense,  to  erect  such 

bridge,  empowered  Robert  Cory,  his  heirs  and  assigns, 
to  build  and  maintain  the  said  bridge,  and  prescribed  the  toll  to 
be  taken  by  Robert  Cory,  or  the  owner  or  owners,  proprietor  or 
proprietors,  for  the  time  being,  for  all  passengers,  beasts,  and  car- 
riages passing  over  the  same,  and  vested  the  said  tolls  in  Robert 
Cory,  his  heirs  and  assigns.  It  was  thereby  also  enacted,  that, 
if  any  person  subject  to  the  payment  of  any  of  the  said  tolls 
should,  after  demand  thereof  made  by  any  collector  or  any  other 
person  to  be  appointed  to  receive  the  same,  neglect  or  refuse  to 
pay  the  same,  it  should  be  lawful  for  such  collector  or  person  in 
his  own  person,  or  taking  such  assistance  as  he  should  think 
necessary,  to  stop  and  prevent  the  passage  of  any  person  so 
neglecting  or  refusing  as  aforesaid,  or  of  the  beast,  cattle,  or  car- 
riage for  or  in  respect  of  which  the  said  tolls  ought  to  be  paid, 
until  full  payment  thereof,  or  to  seize  and  distrain  any  horse  or 
other  beast  or  cattle,  together  with  their  bridles,  saddles,  gears, 
(except  the  bridle  or  rein  by  which  such  horse  or  other  beast  or 
cattle  should  be  guided  or  restrained,)  harness,  or  accoutrement, 
or  any  carriage  drawn  by  any  such  horse  or  other  beast  or  cat- 
tle ;  and  if  such  tolls  and  the  reasonable  charges  of  such  seizure 
should  not  be  paid  within  the  space  of  three  days  after  such 
seizure  made,  the  collector  or  person  so  seizing  should  and  might 
sell  the  horse,  or  other  beast  or  cattle,  carriage  or  thing,  so  seized, 
or  any  part  thereof,  returning  the  overplus,  (if  any,)  and  so  much 
of  such  carriage  or  thing  as  should  remain  unsold,  upon  de- 
mand, to  the  owner  thereof,  after  such  tolls  and  all  reasonable 
charges  occasioned  by  such  seizure  and  sale  should  be  deducted. 
And  it  was  further  enacted,  that,  in  case  any  dispute  should 
arise  respecting  the  demanding  or  taking,  or  the  payment  of  any 
toll,  or  account  of  any  toll  due,  or  the  charges  of  keeping 

{a)  7  &  8  Geo.  4,  mtitnled,  *'  an  act  for  ereoting  a  bridge  over  the  rhrer  Bare  fiom 
Knnhftm  to  Great  Yannoiith»  in  the  County  of  Norfolk." 
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or  selling  any  distress,  it  should  be  *lawful  for  the  per-    [*695] 
son  distraining  to  retain  such  distress,  or  the  money 
arising  from  the  sale  thereof,  (as  the  case  might  be,)  until  the 
amount  of  the  toll  due,  and  the  charges  of  keeping  and  selling 
the  distress,  and  all  matters  in  dispute  should  be  heard  and  de- 
termined by  some  justice  of  the  peace  for  the  county  of  Norfolk 
or  the  borough  of  Great  Yarmouth,  within  their  respective  juris- 
dictions, who,  upon  application  made  to  him  for  that  purpose, 
should  examine  the  matter  upon  oath  of  the  parties  or  other  wit- 
nesses, (which  oath  every  such  justice  was  thereby  empowered 
to  administer,)  and  should  determine  the  amount  of  the  toll  and 
charges  due  and  other  matters  in  dispute  between  the  parties, 
and  might  also  award  such  costs,  to  be  paid  by  either  party  to 
the  other,  as  to  such  justice  should  seem  just  and  reasonable  ; 
all  which  costs,  in  case  the  same  should  not  be  forthwith  paid, 
should  and  might  be  levied  and  recovered  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  or  persons  so  awarded  to 
pay  the  same,  by  warrant  under  the  hand  and  seal  of  such  jus- 
tice, (which  warrant  every  such  justice  was  thereby  empowered 
to  issue,)  and  the  overplus,  (if  any,)  after  payment  of  such  costs, 
and  the  costs  of  such  distress  or  sale,  should  be  returned,  upon 
demand,  to  the  person  or  persons  whose  goods  and  chattels 
should  have  been  so  distrained  and  sold«    The  act,  after  provi- 
ding, among  other  things,  that  the  bridge  should  be  a  public 
bridge  upon  payment  of  the  said  tolls,  but  that  it  should  not  be 
adjudged  to  be  a  county  bridge,  provided,  that,  after  the  said 
bridge  should  have  been  completed,  if  any  person  should  in  any 
manner  convey  any  person,  beast,  or  cattle,  or  any  cart  or  car- 
riage whatsoever,  across  the  said  river  Bure,  within  the  limits 
of  the  present  ferry,  otherwise  than  over  the  said  bridge,  or 
should  be  in  anywise  aiding  or  assisting  therein,  in  order  or 
with  an  intent  to  evade,  or  by  means  whereof  should  be 
evaded,  the  payment  of  any  toll  thereby  granted,  *every    [*696J 
person  so  offending  should  forfeit  and  pay  any  sum,  not 
exceeding  forty  shillings,  for  every  such  offence  ;  and  that  all 
fines,  penalties,  and  forfeitures  inflicted  or  imposed  thereby  (the 
manner  of  levying  and  recovering  whereof  was  not  thereby  par- 
ticularly directed)  might,  in  case  of  non-payment  thereof,  be  re- 
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covered  in  a  summary  way  by  the  order  and  adjudication  of  the 
said  justice  or  justices  of  the  peace,  within  their  respective  juris- 
dictions, on  complaint  to  him  or  them  for  that  purpose  exhibited, 
and  afterwards  be  levied,  as  well  as  the  costs  of  such  proceed- 
ings, on  non-payment,  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  offender  or  respective  offenders,  or  person  or  persons 
liable  to  pay  the  same,  by  warrant,  (as  provided  by  sect.  6)  ;(a) 
"  and  that  one  moiety  of  the  penalties  and  forfeitures,  when  re- 
covered, shall  be  paid  to  the  informer,  and  the  other  moiety  shall 
be  paid  to  the  said  Robert  Cory,  or  to  the  owner  or  owners,  pro- 
prietor or  proprietors,  of  the  said  bridge  for  the  time  being." 
The  act  went  on  to  provide,  that,  in  case  such  penalties  and  for- 
feitures should  not  be  paid,  and  could  not  be  recovered  by  dis- 
tress, the  justice  or  justices  might  commit  the  offender  or  offen- 
ders to  the  common  jail  for  any  time  not  exceeding  three  months ; 
and  the  act  also  empowered  the  justices  to  proceed  by  summons 
against  offenders  under  the  act,  and  it  set  forth  the  form  of  con- 
viction. The  act  then  provided,  that,  if  any  person  or  persons 
should  think  himself,  herself,  or  themselves  aggrieved  by  any 
order,  judgment,  or  determination  of  any  justice  or  justices  rela- 
ting to  this  act,  or  any  matter  or  thing  therein  mentioned,  such 
person  or  persons  might  appeal  to  the  justices  of  the  peace  at  the 
next  general  or  quarter  sessions  to  be  holden  for  the  county, 

borough,  or  place  wherein  the  cause  of  appeal  shall  have 
[•697]    arisen ;  and  the  said  justices  were  thereby  'authorized 

and  required  to  take  cognizance  thereof,  and  to  hear  and 
determine  such  complaint  or  complaints  at  such  or  the  next 
general  or  quarter  sessions  to  be  holden  for  such  county,  borough, 
or  place,  and,  if  they  should  see  cause,  mitigate,  at  their  discre- 
tion, all  or  any  of  the  penalties  or  forfeitures  laid  upon  or  incur- 
ued  by  the  party  or  parties  complaining,  or  vacate  or  set  aside 
the  conviction  or  convictions,  and  set  the  parties  at  liberty,  or 
otherwise  ratify  or  confirm  the  same,  with  such  costs  as  to  them 
in  their  discretion  should  seem  reasonable.  And  that  no  proceed- 
ings to  be  had  touching  the  conviction  of  any  offender  or  offen- 
ders against  the  act,  or  any  order  made,  or  any  other  matter  oi 

(a)  Ante,  p.  594. 
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thing  to  be  done  or  transacted  in,  or  relating  to,  the  execution 
thereof,  should  be  vacated  or  quashed  for  want  of  form  only,  or 
be  removed  or  removable  by  certiorari,  or  any  other  writ  or  pro- 
cess whatsoever,  into  any  of  his  majesty's  courts 'of  record  at 
Westminster,  any  law  ot  statute  to  the  contrary  notwithstanding. 
And  it  was  finally  provided, 'tbat  the  act  should  be  deemed  and 
taken  to  be  a  public  act,  anid  should^'be  judicially  taken  notice 
of  as  such  by  all  judges,  justices,  and  others. 
After  the  passing  of  the  aot,  Robert  Cory  erected  a  suspension- 

■ 

bridge,  which  was  opened  for  public  use  in  1829.    The  plaintiff 
was  the  son  and  devisee  of  the  real  estate  of  Robert  Cory. 

The  defendants  were,  in  1842,  incorporated  by  act  of  parlia- 
ment, and  empowered  to  make  a  railway  in  the  line  and  man- 
ner therein  described,  from  Great  Yarmouth  to  the  city  of  Nor- 
wich. The  act  enabled  the  defendants  to  take  part  of  the  Ferry- 
farm  for  their  station ;  but  it  was  also  prov^ided,  that  they  should 
not  erect,  or  procure  to  be  erected,  any  bridge  over  the  river 
Bure,  without  the  consent  of  the  owner  or  owners 
*for  the  time  being  of  the  said  suspension  bridge ;  and  [*598] 
that  nothing  therein  contained  should  prejudice  or  affect 
the  right  or  title  of  the  plaintiff  to  the  suspension-bridge,  or  the 
ferry,  or  the  tolls  payable  in  respect  thereof. 

The  railway  was  opened  on  the  1st  of  May,  1844.  On  the 
4th  of  May  the  defendants  commenced  carrying  in  steam-boats 
the  passengers,  horses,  cattle,  carriages,  and  goods  arriving  or 
proceeding  by  the  railway,  to  and  from  tlieir  station  in  the  Ferry- 
farm,  by  means  pf  a  canal  communicating  with  the  river  Bure, 
across  that  river  from  and  to  Buck  Quay,  in  Great  Yarmouth. 
The  plaintiff  thereupon  filed  his  bill,  and  moved  for  an  injunc- 
tion to  restrain  the  d^endant  from  convejring  any  passengers, 
carriages,  horses,  or  cattle,  in  any  steamboat  or  other  boat,  be- 
tween the  Ferry-farm  and  Great  Yarmouth,  either  firom  the  rail- 
way station  to  the  Buck  Quay,  or  any  other  part  of  Great  Yar- 
mouth, or  fix>m  the  railway  station  to  South  Town,  or  from  Great 
Yarmouth  or  South  Town  to  the  railway  station,  and  from  per- 
mitting any  person,  carriage,  horses,  or  cattle  to  be  conveyed  as 
aforesaid  in  any  boat  or  boats,  to  or  from,  or  to  land  and  embark 
on  or  from,  the  property  of  the  defendants,  and  from  otherwise 
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evading  the  payment  of  toll  to  the  plaintiff  in  respect  of  his  bridge 
and  ferry  respectively,  or  interfering  with  the  exclusive  right  of 
ferry  vested  in  him. 

The  affidavits  raised  several  questions  of  fact :  whether  the 
plaintiff  had  any  right  to  the  ferry,  and,  if  so,  whether  the  pa» 
sage  by  the  boats  of  the  defendants  was  within  the  Umits  of  the 
ferry ;  whether,  if  wholly  or  in  part  without  the  limits  of  the 
ferry,  the  place  of  passage  by  the  boats  of  the  defendant*^  was 
not  so  near  to  the  ferry  as  to  be  an  evasion  or  constructive  breach 

of  the  plaintiff's  right    And  a  question  of  law  was  also 
[*699]    ^raised,  whether,  if  the  plaintiff  had  any  right  of  ferry 

before  the  passing  of  the  bridge  act,  that  act  had  not  the 
effect  of  taking  away  or  superseding  the  ferry. 


Mr.  Tinney^  Mr.  Waod^  and.  Mr.  Holly  for  the  motion. 

Mr.  Russell,  Mr.  RomiUyy  and  Mr.  Barrett,  for  the  railway 
company. 

The  cases  referred  to  were . — iinon.(a)  Afum.{b)  Tripp  v. 
Frank,{c)  Huzzey  v.  Fidd,{d)  Farrow  v.  Vansittart,{e)  Bell  v. 
HuU  and  Selby  Railway  Campanyy{f)  Harmer  v.  Planejljg) 
Pirn  V.  Curell^h)  BramweU  v.  Halcomb,{i)  Bacon  v.  Jones,{fc) 
Barnard  v.  WaUis,{l)  and  20  Vin.  Abr.,  tit.  «  Toll,"  289. 

On  the  effect  of  an  act  conferring  private  rights,  although  de« 
clared  to  be  a  public  act,  the  following  authorities  were  mention- 
ed : — 7%c  Princess  case,{m)  Perchard  v.  Heywood,(n)  Hesse  v. 
Stevenson,{o)  Perry  v.  Sleinner,{p)  and  19  Tin.  Abr.,  tit  '^  Sta- 
tute," (D.,)  pL  5,  p.  500. 


Tice-Chancellor,  after  stating  the  rights  claimed  by  the 
plaintiff,  and  the  alleged  infringement  thereof  by  the  defen- 
dants:— 

(a)  1  V«s.  476.  (6)  3  Vea.  414.                     (c)  4  T.  R.  666. 

{d)  2 Cm  M.  &  R.  432.  (e)  1  RaUway  Caaea,  602.     (/)  Id.  616. 

(g)  14  Vea.  130.  (A)  6  Mee.  &  W.  234.         (t)  3  Myl.  Sl  Cr.  737 

(Jb)  4  Myl.  Sl  Cr.  436.  (/)  Cr.  &  Ph.  85.                  (m)  8  Rep.  1. 

(n)  8  T.  R.  468.  (o)  3  Boa.  &,  Pal.  565.    ^   (jp)  2  U^t.dLW.All, 
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That  this  act  of  the  defendantit  is  not  within  the 
'express  powers  conferred  upon  them  as  a  railway  com-    [•600] 
pany,  is  beyond  ail  dispute ;  and  I  think  I  may  add, 
It  never  was  contemplated  by  the  legislature,  that  they  should 
have  power  so  to  act. 

That  the  defendants  do  thereby  deprive  the  plaintiff  of  a  greisit 
portion  of  the  traffic  over  his  bridge,  cannot  be  doubted ;  and 
this  is  not  less  the  case,  because,  perhaps,  many  of  the  passen- 
gers who  now  pass  the  bridge,  or  would  pass  over  the  bridge  if 
the  steamboats  were  not  used,  would  not  have  had  occasion  to 
cross  the  bridge  if  the  ^railway  had  not  been  made.  But  the 
plaintiff's  right  is  purely  a  legal  right,  and  the  province  of  a 
court  of  equity  in  such  a  case  is  simply  to  protect  the  legal  right 
It  is  admitted,  that  the  right  must  be  tried  at  law ;  and  the  only 
question  now  is,  whether  I  am  to  grant  the  injunction  pending 
that  trial,  or  give  the  plaintiff  liberty  to  apply  again  when  he 
shall  have  established  his  legal  right.  This  question  came  re- 
peatedly before  Lord  Cottenham,  and  has  been  the  subject  of 
several  of  his  most  elaborate  judgments.  He  considered  it  very 
much  in  the  case  of  Bacon  v.  Jonesj{a)  and  the  result  of  his  ob- 
servations is,  that  it  is  always  a  matter  in  the  discretion  of  the 
court.  If  the  court  is  clearly  against  the  plaintiff,  it  may  refuse 
the  injimction  at  once,  merely  giving  him  leave  to  proceed  at 
law,  (which,  pending  the  suit  in  equity,  he  could  not  do  without 
that  leave,}  with  liberty  to  apply,  if  he  succeeds  at  law.  But, 
on  the  other  hand,  if  the  court  is  clearly  with  him,  the  court 
may,  in  the  exercise  of  its  discretion,  grant  the  injunction  in  the 
first  instance.  Supposing  the  question  of  the  legal  right  to  be 
one  on  which  the  court  is  not  prepared  to  express  an  opinion, 
the  court  is  generally  governed  by  the  consideration  of 
the  'convenience  or  inconvenience  on  the  one  side  or  on    [*601j 

« 

the  other.    If  giving  to  one  party  the  power  of  doing  the 
acts  complained  of  would  be  attended  with  irreparable  or  very 
serious  mischief  to  the  other,  the  injunction  is  more  commonly 
granted ;  but  if,  on  the  other  hand,  there  be  a  balance  of  incon* 
venience,  the  court  will  generally  leave  the  parties  in  the  situa- 

(c)  4  Myl.  Sl  Cr.  436. 
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tion  in  which  they  are  until  the  legal  right  shall  have  been  es- 
tablished. 

The  most  important  of  the  cases  referred  to  in  the  axgiiment 
upon  the  general  question  in  the  cause  was  the  case  of  Huzzey 
V.  Fidd.{a)  In  that  case,  the  court,  adverting  to  tlie  very  scanty 
authority  upon  the  subject,  gave  thdr  judgment  with  a  strong 
expression  of  hesitation  as  to  whether  they  might  not  have  come 
to  an  erroneous  conclusion.  They  laid  down  many  general  pro- 
positions and  their  opinion  was  not  very  consistent  with  other 
cases. 

In  this  case,  very  extreme  propositions  were  argued  on  both 
sides.  First,  the  defendants  say,  that  the  plaintiff's  right  is  mcne 
limited  in  the  bridge  than  it  was  in  the  ferry.  They  say,  se- 
condly, that,  whether  that  be  so,  or  not,  the  course  of  the  defen- 
dant's steamers  is  wholly  out  of  and  beyond  the  river  Bure  ,*  that 
the  starting  point  and  the  landing  point  are  both  without  the 
Bure,  and  that  the  steamers  never  touch  the  river  Bure  in  the 
course  of  their  passage.  They  insist,  however,  that  it  is  enough 
for  the  defendants'  purpose  that  one  terminus  of  the  passage  of 
the  steamers  is  out  of  the  Bure ;  and  that  nothing  can  .be  an  in- 
fringement of  the  plaintiff's  ferry  except  a  ferry-boat,  which 
start  from  one  bank  of  the  Bare  and  land  the  passengers  at 
the  other  bank  of  the  same  river.  Now  that  I  call  an 
[*602]  ^exti^eme  proposition,  because  the  bridge,  which  is  high- 
er by  about  fifty  yards  than  the  ferry,  is  not  more  than 
two  hundred  and  fifty  yards  from  the  mouth  of  the  river ;  and 
if  the  defendants'  argument  be  right,  it  is  competent  to  any  per- 
son to  establish  a  ferry  almost  immediately  adjoining  the  starting 
point  of  the  plaintiff's  ferry ;  and,  provided  he  landed  his  pas- 
sengers one  yard  out  of  the  river  Bure,  on  the  other  side,  it 
would  be  no  infringement  of  the  old  ferry,  although,  by  offering 
superior  accommodation,  they  might  by  possibility  draw  away 
the  whole  of  the  bridge  traffic. 

The  plaintiff,  on  the  other  hand,  says,  that  no  person  going 
from  the  Ferry-farm  to  any  spot  on  the  Bure  or  on  the  Yare  can 
fail  to  infringe  his  right,  if  the  spot  at  which  the  passengers  are 

(a)  2  C,  M.,  &  R.  433. 
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landed  on  the  Yare  is  anywhere  in  the  town  of  Yarmouth.  In 
fact,  he  says  that  no  one  has  the  right  to  convey  passengers  from 
any  part  of  the  Ferry-farm  to  Yarmouth  except  over  his  bridge ; 
Che  consequence  of  which  would  be,  that,  if  Yarmouth  should 
(as  London  has  done)  extend  itself  for  miles  towards  the  haven 
mouth,  no  person  could  embark  in  the  river  Bure  in  a  boat,  and 
pass  down  the  Yare,  and  land  at  the  most  extreme  southern 
point,  without  subjecting  himself  to  the  penalties  or  consequnces 
Attending  a  breach  of  the  plaintiff's  right 

There  are  some  important  observations  upon  this  subject  to  be 
found  in  Huzzey  v.  PiMy  where  the  judges  advert  to  to  the  dif- 
ferent sorts  of  ferries, — some  being  ferries  connecting  one  town 
with  another,  others  being  ferries  connecting  one  spot  on  the 
river  with  another  spot  on  the  river,  without  reference  to  towns. 
I  advert  to  these  observations  not  to  express  any  opinion  upon 
the  point,  but  only  to  contrast  them  with  the  two  extreme 
propositions  for  which  each  party  must  contend  *in  order  [*603] 
to  maintain  the  case  which  each  has  put  forward. 

Now,  when  I  refer  to  the  act  of  parliament  and  the  cases,  I 
think  I  ought  not  to  grant  this  injunction,  nor  ought  I  to  refuse 
it  on  the  ground  only  that  the  plaintiff  has  or  has  not  the  legal 
right  which  he  claims.  The  question,  therefore,  comes  entirely 
to  that  of  the  relative  inconvenience  to  either  party.  The  case 
of  Harmer  v.  Plane{a)  was  referred  to  on  this  point  I  advert 
to  it  only  for  the  purpose  of  observing,  that  this  is  not  a  case  like 
that  of  a  patentee,  who,  if  he  were  in  no  case  protected  until  he 
had  established  his  right  at  law,  might  be  subjected  to  the  op- 
pression and  ruinous  necessity  of  litigating  his  right  with  a  mul- 
titude of  persons  in  order  to  preserve  the  benefit  of  his  patent 
In  this  case,  no  one  can  say  that  there  is  any  danger  that  other 
persons  will  set  up  ferries  in  consequence  of  the  railway  com- 
pany having  undertaken  to  carry  their  passengers  across  the 
river.  There  is  no  reasonable  ground  to  apprehend  any  injury 
to  the  plaintiff  in  this  respect  during  the  short  time  that  must 
elapse  before  the  trial. 

It  only,  therefore,  remains,  that  I  should  consider  the  compa- 
rative damage  which  would  probaby  result  to  the  plaintiff,  if  I 

(a)  14  V68.  130. 
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refuse  the  injunction,  and  to  the  defendants,  if  I  grant  it  I  re- 
main of  the  opinion  which  I  before  expressed,  that  it  will  be  im- 
possible accurately  to  measure  the  quantity  of  damage  ihe  plain- 
tiff will  sustain,  if,  in  the  opinion  of  a  court  of  law,  it  shall 
appear  that  his  right  has  been  infringed ;  and  that  such  damage 
cannot  be  accurately  ascertained,  is,  in  many  cases,  a  reason 

why  the  court  will  interfere.  But,  on  the  other  hand, 
[*604J    the  plaintiff's  researches  have  furnished  me  with  *means 

of  approximating  very  nearly  to  the  damage,  for  he  es- 
timates it,  on  the  affidavits,  at  three  pounds  a  day.  Now,  this 
case  may  be  tried  within  six  weeks  or  two  months ;  and  there 
is,  therefore,  no  danger  of  that  extreme  inconvenience  to  the  par- 
ties which  would  require  the  interference  of  the  court,  if  the  in- 
jury were  larger,  or  if  there  were  no  means  of  ascertaining  its 
amount  with  tolerable  certainty,  and  there  were  no  damage  to 
be  feared  on  the  other  side  to  balance  it  in  the  consideration  of 
the  court.  The  plaintiff^  it  appears,  is  able  to  show  how  many 
passengers  have  passed  over  his  bridge,  in  carriages  and  other 
vehicles,  and  on  foot,  during  the  last  three  years.  The  defend- 
ants also  can  keep  an  account  of  the  number  of  passengers  they 
carry ;  and  although,  as  is  often  observed  with  regard  to  pirati- 
cal works,(a)  that  account  may  afford  no  measure  of  the  damage 
sustained  by  the  plaintiff,  yet  it  is  clear,  from  the  small  pecuni-- 
ary  amount  at  which  the  plaintiff  estimates  that  damage,  there 
may  be  an  approximation  to  it,  so  near  as  to  make  the  injury 
not  in  any  sense  irrcparable.[l]  Against  the  damage  to  the 
plaintiff,  I  have  to  set  off  that  which  I  think  the  very  doubtful 
injury  to  the  defendants,  if  the  injunction  should  be  granted.  I 
cannot  think  that  a  single  passenger  less  will  go  by  the  railroad 
because  they  have  to  pass  over  the  plaintiff's  bridge  than  would 
go  if  they  were  carried  over  by  the  defendants'  steam-boat ;  and 
even  if  it  might  appear  that  a  few  persons  should  be  deterred 
from  using  the  railway  in  consequence  of  having  to  cross  the  river 
by  the  bridge,  against  that  possible  loss  must  be  set  off  the  ex- 
pense of  keeping  up  the  steamer.    I  am  not  satisfied  the  defend- 

(a)  See  2  Hare,  560. 

ft 

[1]  See  Colhum  y.  Sims,  2  Hare,  560,  for  the  principle  upon  which  the  court 
gives  an  account  of  the  profitH  of  an  unlawful  work,  in  the  case  of  piracy. 
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ants  would  sustain  any  injury  by  the  injunction  as  they  would 
not  have  to  work  the  steamer  during  the  interval. 

^Taking  the  case,  however^  to  be  one  where  there  is  [*606] 
no  irreparable  mischief,  and  no  extretne  damage,  which 
n)ay  not  afterwards  be  compensated,  I  think  it  ought  to  gp  to 
law  unprejudiced,  and  that  it  would  not  do  if,  where  the  amount 
of  injury  is  so  small,  I  should  pronounce  an  opinion  in  favor  of 
the  legal  right  before  the  trial  at  law. 

[His  Honor  then  directed  that  the  parties  should  go  to  trial  at 
the  then  next  assizes.  The  terms  of  the  order  subsequently  made 
are  fully  stated  in  p.  608,  infra.] 


June  27th. — ^The  counsel  for  the  plaintiff  submitted  to  the 
court,  that  there  was  no  form  of  action  which  the  plaintiff  could 
bring.  He  had  no  remedy  except  under  the  23d  section  of  the 
bridge  act,  which  gave  a  penalty,  half  of  which  would,  by  the 
30th  section,  go  to  the  proprietor  of  the  bridge,  and  half  to  the 
common  informer.  There  was  nothing  in  the  act  which  enabled 
the  plaintiff  to  bring  the  question  before  a  jur^ :  the  penalty  was 
to  be  imposed  by  means  of  a  summary  proceeding  before  a  jus- 
tice of  the  peace ;  but  that  remedy  was  not  only  inadequate,  hut 
it  would  not  bind  the  right  of  any  party,  as  one  justice  might 
convict,  and  another  refuse  a  conviction.  Another  question  of 
great  difficulty  was,  whether  there  could  be  any  summary  re- 
medy for  penalties  against  a  corporation ;  the  corporation  was, 
by  its  servants,  the  party  who  was  doing  the  wrong.  If  the 
plaintiff  sued  for  penalties,  he  could  only  proceed  against  the 
master  of  the  steam-boat.  The  right  of  the  plaintiff  under  the 
act  was  a  newly  created  right,  and  not  a  right  at  common  law ; 
and  the  court  of  law  could  therefore  give  him  no  reme- 
dy except  that  which  was  •given  him  by  the  act  Un-  [•606] 
der  these  circumstances,  they  submitted,  that  the  plaintiff 
ought  to  have  an  opportunity  afforded  to  him  of  showing,  by  means 
of  an  issue,  what  his  common-law  right  was ;  and  if  he  succeeded 
in  establishing  the  right  which  he  alleged,  that  he  was  entitled 
to  the  assistance  of  the  court  to  maintain  it,  as  in  cases  of  nuis- 
ance and  other  permanent  injuries,  by  a  perpetual  injunction  to 
restrain  the  infringement  of  the  right* 
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The  counsel  for  the  defendants  submitted,  that  the  legal  title 
of  the  plaintiff,  if  he  had  any,  might  be  tried  by  an  action  ;  and 
the  defendants  would  demur  to  any  declaration  which  he  might 
frame.    If  no  action  would  lie,  that  fact  went  far  to  conclude  the 
casQ  against  him ;  for  if  he  had  no  remedy,  it  would,  on  princi- 
ple, follow  that  he  had  no  right ;  and  the  question  simply  was, 
whether  the  plaintiff  had  or  had  not  any  legal  right.    But  if,  for 
the  purpose  of  the  appUcation,  the  court  should  put  the  case  in  a 
way  of  trial  at  law,  the  question  of  right,  whatever  it  was, 
might  and  ought  to  be  tried  in  the  manner  which  the  act  indicat- 
ed, and  in  no  other  manner.    The  court,  if  it  would  remove  any 
merely  technical  objection  in  the  way  of  such  a  trial,  would  go 
no  further :  for  example,  the  court  might  require  the  defendants 
to  admit  (as  they  were  willing  to  do)  that  the  plaintiff  had  ob- 
tained a  conviction  in  a  penalty  before  a  justice  of  the  peace, 
and  upon  that  conviction  he  might  destrain ;  and  the  defendants 
would  replevy,  undertaking  to  raise  no  objection  on  the  ground 
of  their  being  a  corporation.    In  the  action  of  replevin  the  whole 
question  would  be  fairly  raised.    Wherever  there  was  a  right  of 
distress,  there  was  a  corresponding  right  to  replevy.    The  clause 
which  precluded  the  proceeding  by  certiorari,  or  otherwise,  before 
the  courts  at  Westminster  applied  only  to  a  personal  pe- 
[*607J    nalty.    It  did  not  'prevent  replevin ;  it  did  oust  the  ju- 
risdiction of  the  superior  courts,  and  compel  every  sub- 
ject against  whom  any  informer  might, succeed  in  obtaining  a 
warrant  of  distress  to  try  his  right  before  tlie  justice  of  the 
peace,  by  excluding  him  from  the  ordinary  courts  of  justice. 
Directing  an  issue  on  an  interlocutory  application  was  a  modem 
practice,  confined  to  cases  where  the  whole  dispute  depended  on 
some  single  question,  and  not  to  be  extended  to  complicated 
cases  involving  several  doubtful  points  :  PuUagar  v.  Clarke,{a) 


The  Vice-Chancellor  said,  that,  with  regard  to  directing  an 
issue  upon  an  interlocutory  application,  he  miderstood  the  rule 
to  be  clearly  laid  down  bji:  Lord  Eldon,  that,  if  the  court  could 
plainly  see  what  the  issue  in  the  case  was,  it  might  properly  di- 

(a)  18  Ves.  48L 
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rect  that  issue  to  be  tried,  but  it  would  not  do  so  if  there  was  any 
doubt  of  what  the  issue  might  be.  It  was  true,  that,  until  the 
answer  was  put  in,  the  issue  was  not  raised  upon  the  pleadings ; 
but  in  this  case  the  whole  question  had  been  fully  brought  be- 
fore the  court  upon  the  affidavits,  and  had  been  amply  discussed, 
so  that  the  points  in  dispute  were  sufficiently  and  distinctly 
raised ;  he  therefore  saw  no  objection,  either  in  point  of  form  or 
substance,  to  directing  an  issue.  With  respect  to  the  remedy 
given  by  the  act,  which^  it  had  been  contended,  was  the 
measui^  of  the  legal  right,  it  appeared  to  him,  that,  if  it 
was  admitted  to  be  a  case  in  which  the  plaintiff  might  recover 
penalties  de  die  in  diem,  it  was  a  case  in  which  this  court  would 
protect  his  right  by  injunction.  The  question  of  right  might  be 
tried  by  an  issue  to  this  effect :  whether,  in  contravention  of  the 
act,  A.  B.  (an  individual  person)  had  carried  passengers  from 
and  to  the  particular  points  referred  to ;  the  defendants 
admitting,  *upon  the  trial,  that  they  had  carried  such  [•608] 
passengers  at  certain  times,  and  that  the  act  of  the  rail- 
way company  was  the  act  of  A.  B. 


LsT  the  parliea  proceed  to  a  trial  at  law,  at  the  uext  afldzes  for  the  county  of  Nor- 
fctk,  by  a  Bpecial  jury  of  the  oouiity»  on  the  following  iMue  ;  vix.  whether  the  Yar- 
moath  and  Norwich  Railway  Company  have,  in  any  manner,  conveyed  any  poaen- 
gen  in  contravention  of  the  act  of  Parliament  of  the  7  &.  8  Geo.  4,  intituled,  &.c.(a) 
And  the  defendants  are  to  admit,  that  they  did,  on  the  4th  of  May,  1844,  convey 
paaseugers,  from  the  dock  or  hasin  cut  by  the  company  near  or  adjoming  to  the  pre- 
■ent  Yarmonth  terminus  of  the  railway,  to  the  Buck  Quay  in  Great  Yarmouth,  and 
▼ice  vena,  and  ara  not  to  raise  any  objection  on  the  ground  of  their  being  a  corpora- 
tion, and  not  an  individual,  or  company  of  individuals.  And,  in  such  isiue,  the  plain- 
tiff here  is  to  be  plaintiff  at  law,  and  the  defendants  here,  defendants  at  law,  who  are 
forthwith  &c.  The  Master  to  settle  such  issue,  in  case  dec.  And  at  the  trial,  die, 
any  special  matter  to  be  endorsed  on  the  postea.  Usual  direction  as  to  books  and 
papen.  And  let  this  motion  stand  over  until  after  the  trial  of  the  issue.  And  the 
defendants  are,  in  the  meantime,  to  keep  an  account  of  all  and  every  the  passengers 
carriages,  honws,  aand  cattle  which  may  be  in  the  meantime  conveyed  by  the  defend- 
ants, their  servants  or  agents,  in  any  steam-boat  or  other  boat  in  respect  of  which  the 
plaintiff  is  or  would  be  entitled  to  any  payment  or  toll  if  the  same  panengera,  carri- 
ages, hoises,  and  cattle  had  respectively  passed  over  the  bridge,  and,  at  the  plaintiff's 
request,  are  to  furnish  him  with  a  copy  of  such  account  before  the  said  trial,  to  be  ve- 
rified by  the  affidavit  of  the  secretary  of  the  said  company.    Liberty  to  apply. 


(a)  Ante,  p.  593,  n. 
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1844:— lit  and  3rd  May. 

Rendaary  gift  of  the  whole  income  of  the  testaWi  property  (which  indaded  leaee- 
holdfl  and  Long  Annuities)  to  his  wife,  for  her  life,  at  her  own  disposal,  but  not  to 
sell  without  the  consent  of  all  parties ;  remainder  to  the  brothers  of  the  testator 
equally : — HeMr  that,  construing  the  gift  with  reference  to  the  other  prorisions  of 
the  will,  the  widow  was  entitled  to  the  inoome  of  the  property  for  her  life,  in  the 
state  of  investment  in  which  it  was  left  by  the  testator. 

SembUt  in  the  application  of  the  rule  for  converting  into  permanent  investments,  at 
the  death  of  the  testator,  perishable  property  in  which  he  has  given  interests  for  life, 
and  other  interests  in  succession,  the  inclination  of  the  court  in  the  later  cases,  when 
the  meaning  was  doabtfnl,  has  been  in  favor  of  that  constmctjon  which  wonld  give 
to  the  tenant  for  life  the  enjoyment  of  the  property  in  specie. 

The  question  arose  on  the  will  of  W.  Hinves,  dated  in  1814, 
which  was  as  follows : — "  I  will  and  bequeath  to  my  lawful  wife 
Sarah  Hinves,  and  my  brother  George,  and  my  brother  Natha- 
niel, and  John  Hill  to  be  my  lawful  executors  to  dispose  of  my 
property  in  the  manner  and  form  hereinafter  mentioned,  after  all 
just  debts  and  funeral  expenses  are  paid,  viz.,  to  my  wife  Sarah 
Hinves,  the  hole  income  of  my  property  of  all  descriptions  what- 
soever, for  her  natural  life,(a)  at  her  own  disposal,  but  not  to  sell 
witt(fr)  the  hole  consent  of  all  parties ;  and  at  my  decease  I  leave 
for  her  own  sole  benefit,  all  my  household  furniture,  wearing- 
apparel,  plate,  linen,  and  600/.  in  lawful  money,  for  her  own  be- 
nefit, to  be  paid  out  of  my  stock  and  book  debts,  and  the  residue 
of  monies  out  of  my  book  debts,  stock,  d&c,  and,  if  out  of  busi- 
ness at  my  decease,  she  is  to  have  600/.  made  up,  if  there  should 
not  be  good  debts  or  cash  in  hand  at  that  time ;  I  also  leave  at 
her  own  disposal,  at  her  decease,  all  monies  her  brother  William 
Banister  be  in  debt  to  me  at  my  decease ;  and  the  residue  of  my 
estates  or  pix)perty  whatsoever  I  leave  equally  to  my  five  bro- 
thers, for  their  natural  lives,"  (naming  them.)  "  I  mean  the  same 
benefit  to  each  brother's  wife,  and  if  no  issue,  for  the  income  of 

(a)  The  words  *'  and  at  her  deeease**  had.  then  followed,  bat  were  erased. 

(6)  niegible,  but  resembling  either  «  with"  ot  «  without"  i 
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that  part  of  tlie  property  to  be  divided  amongst  the  sur- 
vivors for  their  natural  lives ;  but  if  any  'children,  then  [*610] 
the  benefit  or  share  of  the  deceased  to  be  equally  divi- 
ded amongst  their  children  bom  in  lawful  wedlock ;  and  if  any 
one  of  them  should  be  dead,  the  said  child's  part  to  be  divided 
amongst  his  or  her  children's  children  if  any  then  living.  Lega- 
cies to  be  paid  within  three  months  after  my  decease." 

The  testator  then  bequeathed  several  legacies,  and,  among 
others,  100/.  3/.  per  cent  Stock,  to  be  "  bought  in"  within  three 
months  after  the  decease  of  his  wife,  to  the  minister  of  a  certain 
meeting-house,  and  added,  "  I  also  leave  to  my  wife  Sarah 
Hinves  all  the  benefit  of  the  houses  in  Gravesend  at  her  own 
disposal  after  my  decease." 

The  testator  died  in  1832.  The  widow  died  in  1840.  The 
bill  was  filed  by  the  children  of  some  of  the  brothers  of  the  tes- 
'tator  against  the  representatives  of  the  widow  and  the  other  par- 
ties interested.  The  only  point  which  probably  may  be  appli- 
cable  to  any  other  case  was  the  question,  whether  the  widow 
was  entitled  to  the  specific  enjoyment  of  the  property,  consisting 
in  great  part  of  leasehold  tenements,  and  some  Long  Annuities, 
during  her  life,  or  whether  the  parties  in  remainder  were  entitled 
to  require  that  it  should  be  sold  and  converted  into  a  permanent 
investment  in  her  lifetime. 


Mr.  Russell  and  Mr.  Ooodeve,  for  the  plaintiff's. 

Mr.  Cooper  J  Mr.  Kenyon  Parker^  Mr.  Teed^  Mr.  Romilly,  Mr. 
Bacouy  Mr.  SHnton^  Mr.  Campbell^  Mr.  WiUcock^  and  Mr.  WkU" 
breadj  for  the  other  parties. 

'Vice-chancellor  : — ^I  take  the  result  of  the  rule  [*611] 
laid  down  by  Lord  Eldon  in  Howe  v.  Lord  Dartmouthf^a) 
and  by  Lord  Cottenham  in  Pickering  v.  PickeringJip)  to  be, 
that,  where  personal  estate  is  given  in  terms  amounting  to  a  ge- 
neral residuary  bequest,  to  be  enjoyed  by  persons  in  succession, 
the  interpretation  the  court  puts  upon  the  bequest  is,  that  the 

(a)  7  Vas.  138.  (&)  4  My].  &  Or.  389. 

Vol.  m.  67 
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persons  indicated  are  to  enjoy  the  same  thing  in  succession ;  and, 
in  order  to  effectuate  that  intention,  the  court,  as  a  general  rule, 
converts  into  permanent  investments  so  much  of  the  personalty 
as  is  of  a  wasting  or  perishable  nature  at  the  death  of  the  testa^ 
tor,  and  also  reversionary  interests.  The  rule  did  not  originally 
ascribe  to  testators  the  intention  to  effect  such  conversions,  ex- 
cept in  so  far  as  a  testator  may  be  supposed  to  intend  that  which 
the  law  will  do ;  but  the  court,  finding  the  intention  of  the  tes- 
tator to  be  that  the  objects  of  his  bounty  shall  take  successive 
interests  in  one  and  the  same  thing,  converts  the  property,  as  the 
only  means  of  giving  effect  to  that  intention. 

But,  if  the  will  expresses  an  intention  that  the  property  as  it 
existed  at  the  death  of  the  testator  shall  be  enjoyed  in  specie, 
although  the  property  be  not,  in  a  technical  sense,  specifically 
bequeathed,  to  such  a  case  the  rule  does  not  apply.  The  rule  is 
settled  with  sufficient  clearness ;  the  difficulty  arises  only  in  its 
application  to  particular  cases,  where  the  intention  of  the  testator 
is  expressed  with  more  or  less  distinctness.  It  certainty  has  al- 
ways appeared  to  me,  that,  in  the  more  modem  cases,  (unless, 
perhaps,  the  decisions  of  the  Tice-Chancellor  of  England  in 
Mills  V.  MiUs{a)  and  Benn  v.  Dix(m{b)  must  be  except- 
[*612]  ed,)  the  court,  in  applpng  the  *rule,  has  leant  against 
•  conversion  as;  strongly  as  is  consistent  with  the  supposi- 
tion that  the  rule  itself  is  well  founded.  In  Howe  v.  Lord  Dart- 
mouthy  Lord  Eldon  appears  to  have  considered  that  the  disposi- 
tion of  the  personal  estate  in  the  same  clause  with  land  or  other 
imperishable  property  is  not  material ;  and  the  cases  of  Mills  v. 
MMs  and  Benn  v.  Dixon  apparently  evince  the  same  opinion. 
But  in  Bethune  v.  Kennedy,{c)  at  the  Rolls,  Lord  Cottenham 
appears  to  have  thought  that  circumstances,  unexplained,  might 
alone  be  sufficient  to  exclude  conversion.  The  words  of  the  be- 
quest there  used  by  the  testatrix  were  '<  all  I  do  or  may  possess 
in  the  funds,  copy  or  leasehold  estates.''  In  Alcock  v.  Slopery{d) 
the  testator  gave  the  rest,  residue,  and  remainder  of  his  estate 
and  effects,  real  and  personal,  to  his  executors,  upon  trust  toper- 

(a)  7  Sim.  501.  (b)  10  Sim.  636.  (c)  1  MyL  &  Cr.  114. 

(iQ  9  Myl.  6l  K.  699. 
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mit  his  wife  to  receive  the  rents,  profits^  dividends,  and  annual 
produce  for  her  life,  and,  immediately  after  her  death,  upon  trust 
to  sell  his  freehold  house  and  his  leasehold  houses  by  auction ; 
and  directed  a  Mr.  Abbott  to  be  employed  as  auctioneer,  to  con- 
vert the  whole  of  his  estate  and  effects  into  money,  and  to  dis- 
tribute itoj  di  retted  in  the  will.  Now,  under  the  will,  it  is  clear 
that  money  in  the  funds  acquired  after  the  date  of  the  will  would 
have  passed ;  yet  Sir  J.  Leach  said,  the  word  "  dividends"  had 
reference  to  Long  Annuities,  of  which  part  of  the  testator's  estate 
consisted,  and  that  the  use  of  the  word  ''  dividends"  was  equiva- 
lent to  a  direction  that  the  widow  should  enjoy  the  Long  Annu- 
ities in  specie.  He  thought,  also,  that  the  direction  that  the 
leaseholds  should  be  sold  after  the  wife's  death  evinced  an  in- 
tention that  the  other  perishable  property  should  not  be  convert- 
ed at  the  testator's  death ;  and,  further,  that  the  direction  that 
Abbott  should  be  employed,  after  the  wife's  death,  to 
convert  the  whole  of  *his  estate  and  effects  into  money,  [*613] 
for  the  purpose  of  distribution,  excluded  the  notion  that 
any  part  of  it  should  be  sold  at  the  testator's  death.  It  is  obvi- 
ous, that,  upon  the  language  of  the  will,  a  judge  disposed  to 
apply  the  reasoning  afterwards  adopted  in  Mills  v.  Mills  might 
have  found  very  pertinent  arguments  in  support  of  a  different 
decision.  In  CoUins  v.  Collins,{a)  stress  appears  to  have  been 
laid  upon  the  direction  to  divide  the  testator's  property  amongst 
particular  persons  at  his  death.  I  cannot  but  regard  that  case, 
which  has  been  since  approved  by  Lord  Cottenham,(6)  as  evi- 
dencing the  present  leaning  of  the  courts,  to  which  I  have  already 
alluded ;  for  the  direction  to  divide  was  as  applicable  to  the  pro- 
perty in  a  converted  as  in  an  unconverted  state.  In  Bethune  v. 
Kennedy  the  gift  was  to  the  sisters  of  the  testatrix  during  their 
lives,  and  at  the  decease  of  both  to  be  equally  divided  between 
her  cousins  named,  share  and  share  alike.  In  Oaodenough  v. 
TVemamando,{c)  Lord  Langdale  held  the  word  <<  rents,"  in  the 
gift  of  the  residue  for  life,  to  be  conclusive  that  the  leaseholds 

(a)  9  Myl.  &.  K.  703.  (6)  See  4  Myl.  A  Cr.  300. 

(c)  2  BeAv.  512.    See  the  caMs  collected.  Id.  514,  n. 
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were  not  to  be  converted.  In  Danid  v.  W(xrrenj{a)  the  decision 
goes  perhaps  further  than  any  of  the  cases  I  have  cited,  and  in 
the  same  direction. 

In  the  present  case,  the  gift  is  of  the  testator's  "  property " 
generally ;  there  is  no  specification  of  particulars,  and  the  pro- 
perty described  in  this  general  way  is  to  go  to  persons  in  suc- 
cession. Stopping  here,  there  is  no  doubt  that  the  rule  of  the 
court  would  require  conversion;  and  the  inquiry  must  be, 
whether,  in  the  directions  he  has  given  for  the  enjoyment  of  his 
property  by  the  cestui  que  trusts,  or  in  the  management  of  it  by 
his  trustees,  there  is  an3rthiDg  which  a  conversion  at  his  death 

would  defeat.    It  is,  therefore,  necessary  to  examine 
[*614]    minutely  *and  deal  critically  with  the  language  of  this 

will. 

[His  Honor  then  refened  to  the  several  clauses  of  the  will — the 
appointment  of  executors ;  the  direction  '-  not  to  sell  witt,"  which 
he  construed  <<  without,"  consent ;  the  fact  that  words  originally 
in  the  will,  but  afterwards  erased,  showed  that  the  testator  was 
aware  of  the  propriety  of  directing  an  investment  where  invest* 
ment  ^as  intended  ;  the  gift  of  Banister's  debt  to  the  widow  <*at 
her  decease,"  and  the  gift  to  the  minister  of  the  meeting-house, 
after  the  decease  of  his  wife, — and  concluded,  that  he  could  not 
hold,  in  this  case,  that  the  Long  Annuities  and  the  leaseholds 
were  not  to  be  enjoyed  in  specie,  without  in  effect  deciding 
against  the  cases  he  had  referred  to.] 

(a)  9  Y.  &.  CoU.  C.  C.  290. 
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In  the  matter  op  the  act  1  Will.  4,  c.  60,  and  in  the 

MATTER   OF   GeOROE   RtLKT. 

1844:  March  23. 

Three  tntfltees,  two  of  whom  were  crediton  of  A.,  joined  in  making  promissory  notee 
for  seetiring  to  the  other  crediton  of  A.  a  composition  on  their  respective  debts,  and 
took  a  conveyance  and  assignment  of  the  real  and  personal  estate  of  A.,  upon  trust, 
after  paying  the  costs  and  charges,  to  indemnify  the  three  trustees  in  respect  of  the 
promissory  notes,  and  then  to  pay  the  two  truslees,  who  were  creditors,  a  like  com- 
position on  their  respective  debts,  and  to  pay  the  surplus  to  A.  After  two  of  the 
trustees  had  received  part  of  the  personal  estate  of  A.,  and  had  paid  the  promissory 
notes  to  a  Itagtr  amoont  than  they  had  received,  the  other  trustee  (who  was  one 
of  the  creditoqi)  went  out  of  the  jurisdiction  of  the  court.  There  was  no  power  in 
the  deed  to  appoint  new  trustoos : — Held,  on  the  petition  of  the  two  trustees,  that 
the  trustee  out  of  the  jurisdiction  was  a  trustee  within  the  act  1  ^ill.  4,  c.  60,  for 
the  petitioners  and  himself,  and  the  court,  without  directing  a  bill  to  be  filed,  appoint- 
ed another  trustee  in  his  stead. 

On  the  4th  of  October,  1841,  a  fiat  in  bankruptcy  was  issued 
against  Robert  Ryley.  On  the  22d  of  October,  a  meeting  of  the 
creditors  of  Robert  Ryley  was  convened,  at  which  the  creditors 
agreed  to  accept  a  composition  of  6^.  8d.  in  the  pound  on  the 
amount  of  their  respective  debis  ;  and  an  agreement  in  writing 
of  that  date  was  made  and  signed  by  such  creditors, 
whereby  *they  agreed  to  release  and  discharge  the  es-  [*615] 
tate  of  Robert  Ryley  and  his  sureties  in  respect  of  their 
debts,  provided  the  composition  was  secured  by  the  notes  of 
hand  of  John  White,  and  Joseph  Lichfield  and  George  Ryley, 
(the  two  petitioning  creditors.)  payable  by  instalments  at  six  and 
twelve  months;  and  White,  Lichfield,  and  George  Ryley  agreed 
to  secure  the  composition,  provided  and  on  condition  that  Robert 
Ryley  executed  to  them  a  release  and  assignment  of  all  his  real 
and  personal  estate,  upon  trust  to  secure  the  same  composition, 
and  the  costs  and  expenses,  and  provided  that  all  the  creditors 
of  Robert  Ryley  consented  to  the  arrangement  All  the  petition- 
ing creditors,  and  the  creditors  who  did  not  hold  securities  for 
their  debts,  consented  to  and  signed  the  agreement.  By  an  in- 
denture dated  the  26th  of  October,  1841,  made  in  pursuance  of 
the  said  agreement,  in  consideration  of  the  said  release  thereby 
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agreed  to  be  given  by  his  creditors,  and  in  order  to  indemnify 
White,  Lichfield,  and  George  Ryley  for  becoming  security  for 
such  composition,  the  said  Robert  Ryley  granted,  conveyed,  and 
assured,  and  bargained,  sold,  assigned,  and  transferred,  the  mes- 
suages, lands,  and  hereditaments  of  or  to  which  he,  or  any  per- 
son or  persons  in  trust  for  him,  was  or  were  seised  or  entitled  for 
any  estate  of  freehold  of  inheritance,  or  freehold  only,  with  their 
appurtenances,  and  all  his  leasehold  messuages  and  tenements, 
and  all  and  singular  his  stock  in  trade,  goods,  furniture,  plate, 
linen,  and  effects,  debts,  and  other  personal  estate  and  property, 
whatsoever  and  wheresoever,  unto  and  to  the  use  of  White, 
Lichfield,  and  George  Ryley,  their  heirs,  executors,  administni' 
tors,  and  assigns,  according  to  the  nature  and  qualities  thereof 
respectively,  upon  trust  that  they,  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns  of  such  survivor, 

should,  with  all  convenient  speed,  sell,  get  in,  and  convert 
[*616J    into  money  the  said  real  and  personal  property,  '(subject 

or  not  subject  to  the  several  mortgages  affecting  the 
same,  and  with  or  without  the  further  assent  of  the  said  Robert 
Ryley ;)  and  to  stand  possessed  of  the  money  to  arise  by  such 
sale,  and  of  the  said  real  and  personal  estate  and  rents  and  pro- 
fits thereof  in  the  meantime,  upon  trust  that  they,  White,  Lich- 
field, and  George  Ryley,  and  the  survivors  of  them,  and  the  ex- 
ecutors and  and  administrators  of  such  survivor,  should  there- 
out, in  the  first  place,  pay  the  costs,  charges,  and  expenses  of  the 
petitioning  creditors  of  the  said  fiat,  the  costs  and  expenses  of 
the  indenture  and  of  the  execution  of  the  trusts  thereof^  and,  iu 
the  next  place,  retain  and  reimburse  themselves  all  sums  which 
they  or  either  of  them  should  have  paid  to  any  creditor  or  credi- 
tors  for  compounding  his  or  their  respective  debtor  debts,  and  for 
obtaining  a  release  or  releases  for  the  same,  and  then  should  re- 
tain and  pay  to  Lichfield  and  George  Ryley  6s.  8d.  in  the  pound 
on  the  amount  of  their  respective  debts,  and,  if  any  surplus 
should  remain,  to  pay  such  surplus  to  Robert  Ryley,  his  execu- 
tors, administrators,  or  assigns.  The  indenture  contained  no  pro- 
vision for  the  appointment  of  new  trustees.  White,  Lichfield, 
and  George  Ryley  accordingly  gave  their  Joint  and  several  pro 
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missory  notes  to  the  other  creditors  for  the  payment  of  the 
amount  of  the  composition  on  their  respective  debts. 

1842:  Nov.  19th, — George  Ryley  having  afterwards  gone 
abroad,  White  ajjid  Lichfield  ap|died  by  petition,  under  the  Stat 
1  Will.  4,  c.  60,  for  the  appointment  of  a  person  to  execute  a  con- 
veyance of  the  trust  estates  of  his  room. 

1844 :  Feb.  13ih. — The  Master,  by  his  report,  found,  that,  in 
part  performance  o[  the  trusts  of  the  indenture  of  conveyance 
and  assignment  of  the  26th  of  October,   1841,  the  stock  in 
trade  and  household  effects  of  Robert  Ryley  had  been 
*sold,  and  the  proceeds,  amounting  to  827/.  11^.  Id.,  or    [*617] 
thereabouts,  had  been  paid  to  and  received  by  the  peti- 
tioners White  and  Lichfield ;  and  the  Master  found,  that  White 
and  Lichfield  had  advanced  and  paid  various  sums  of  money, 
amounting  in  the  whole  to  1363/.  16^.  7d.  on  account,  or  in  pay- 
ment and  discharge  of  the  debts  of  Robert  Ryley,  or  the  compo* 
sitions  agreed  to  be  paid  thereon,  and  also  on  account  of  the  costs 
the  payment  whereof  was  provided  by  the  said  trust  deed,  leav-^ 
ing  a  balance  o(  638/.  8^.  6£l.,or  thereabouts,  due  to  White^and) 
Lichfield;  but  the  Master  found  that  there  had' not  il)een'any? 
payment  made  to  George  Ryley  in  respect  of  the^deot^ue  to  him' 
as  aforesaid.    The  Master  also,  by  tiis.report,  stated,  that* it  ap-- 
peared  to  him,  that,  in  the-evenj^of  t^  said  trust  estate  being  in- 
sufiiciehtto  repay  to  the  petitioners  White  and  Lichfield  the 
amount  due  to  them  as  aforesaid,  George  Ryley  might  be  liable 
to  contribjue'to  them  his  proportion  of  the  amount  which  might 
be.  ultiBiately  due  to .  them'  in  respect  of  their  having  paid  and 
satisfied  the  several  promissory  notes  so  made  and  signed  by  him 
and  them  respectively,  and  that  no  evidence  had  beeu  laid  be- 
fore himTthat  the  costs,  charges,  and  expenses  for  which  George 
Ryley  was  Uable,  and  the  payment  whereof  was  provided  by 
the  indenture,  had  been  paid  or  satisfied,  or  that  George  Ryley 
himself  had  not  paid,  or  otherwise  become  liable  to  pay,  any 
sum  of  money  in  execution  of  the  trusts  of  the  indenture. 
The  Master  also  found,  that,  except  as  before  mentioned,  the 
trusts  c^  the  indenture  were  wholly  unperformed,  and  still  re- 
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mained  to  be  executed ;  and,  thensfore,  he  found  and  certified, 
that  the  freehold  and  leasehold,  and  other  personal  estates  and 
'  effects  comprised  in  the  trust  deed,  so  thereby  conveyed,  assign- 
ed and  assured,  except  the  stock  in  trade,  and  household  fumi* 

ture  and  effects  which  had  been  so  sold  as  before  men* 
[•618]    tioned,  were  vested  in  George  Ryley,  jointly  with  'the 

petitioners  White  and  Lichfield,  upon  the  trusts  thereof 
declared  by  the  said  deed.  And  the  Master  found,  that  George 
Ryley  was  out  of  the  jurisdiction,  and  not  amenable  to  the  pro- 
cess of  the  court ;  and  in  that  respect  the  Master  found  him  to 
be  a  trustee  of  the  said  freehold,  and  leasehold,  and  other  person- 
al estates  and  effects,  within  the  intent  and  meaning  of  the  act, 
and  that  he  was  a  trustee,  in  the  first  place,  for  himself  and  such 
other  of  the  creditors  of  Robert  Ryley,  entitled  to  the  benefit  of 
such  deed  of  trust,  as  had  not  been  paid  or  satisfied  the  amount 
agreed  to  be  accepted  by  them  respectively  in  satisfaction  of 
their  respective  debts ;  and,  in  the  next  place,  for  the  petition- 
ers and  himself  the  said  George  Ryley,  for  the  purpose  of  secu- 
ring to  them  respectively,  or  otherwise  indemnifying  them  re- 
spectively against  all  sums  of  money,  costs,  charges,  and  expen- 
ses paid,  expended,  or  incurred  by  them  respectively  in  and 
about  the  execution  of  the  trusts  of  the  said  deed ;  and,  subject 
thereto,  for  the  said  Robert  Ryley.  The  Master  further  stated, 
that,  as  it  appeared  to  him  that  George  Ryley  had  a  beneficial 
interest  in  the  trust  premises,  and  that  the  trusts  of  the  deed 
still  remained  to  be  performed,  he  had  not  proceeded  to  approve 
of  a  person  to  convey  the  said  estates  in  the  place  of  Geoige 
Ryley. 

White  and  Lichfield  presented  their  petition,  praying  a  de- 
claration that  George  Ryley  was  a  trustee  of  the  freehold,  lease- 
hold, and  other  personal  estate  comprised  in  the  deed,  within  the 
act ;  and  that  he  was  such  trustee  in  the  first  place  for  the  peti- 
tioners and  himself,  for  the  purpose  of  securing  to  them  respec- 
tively, or  otherwise  indemnifying  them  respectively  against  all 
sums  of  money,  costs,  and  charges,  paid  or  expended  or  incur- 
red   by    them   respectively    in   the    execution    of   the  trusts 

of  the  indenture,  and^  in  the  next  place,  for  securing  to 
[*619J    *himself  and  the  petitioner  Lichfield  6^.  8d.  in  thie  pound 
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on  tbeir  respeotive  debts,  and,  sulgect  thereto,  for  Robert  Ry- 
ley. And  they  prayed,  that  some  person  might  be  appointed 
in  the  place  of  George  Ryley,  to  convey,  assign,  and  assure  the 
trust  estates  and  premises  to  the  petitioners,  or  as  they  should 
appoint. 

Mr.  Heaihfieldj  for  the  petition,  referred  to  the  sections  8,  -9, 
and  15  of  the  stat.  1  Will.  4,  c.  60.  The  absent  trustee,  in  diis 
Case,  had  both  an  interest  and  a  duty. 


The  Tice-Chancellor  made  the  declaration  sought  by  the 
prayer ;  and  referred'  it  back  to  the  master,  to  see  if  there  was 
any  power  in  the  trust  deed  to  appoint  a  new  trustee,  and,  if  he 
should  find  that  the  deed  contained  no  such  power,  then  to  ap- 
prove of  some  proper  person  to  be  a  trustee  jointly  witli  the  peti- 
tioners, instead  of  Geoi^e  Ryley,  and  also  to  approve  of  a  proper 
person  to  convey,  or  join  in  conveying,  the  trust  estates  and  pre- 
mises to  the  petitioners  and  such  new  trustee ;  the  conveyance 
to  be  settled  by  the  master. 


•YocKNEY  V.  Hansard.  [•620] 

1844:  5th,  8th,  md  lOth  July. 

Bequest  of  an  annuity  of  8002.  to  the  testator*!  wife,  followed  by  a  bequest  (among 
others)  of  an  annuity  of  200/.  to  the  testator's  daughter,  and  a  subsequent  direc- 
tion, in  the  same  instrument,  that,  at  the  death  of  the  testator's  wife,  (he  daughter 
was  to  have  400i.  a  year: — Held,  that  the  annuity  of  4002.  given  to  the  danghter 
was  in  substitution  for,  and  not  in  addition  to,  the  prior  anooity  of  9002.  given  to 
the  same  legatee. 

Luke  Hansard,  by  his  will,  dated  in  1828,  bequeathed  unto 
his  two  sons  James  and  Luke  two  sums  of  24,000/.  stock,  (which, 
he  stated,  yielded  as  dividends  1450/.,)  upon  trust  to  pay  quar- 
terly, as  the  dividends  thereon  became  due,  to  his  widow  200/., 
making  yearly  800/. ;  and  he  gave  out  of  the  same  dividends  to 
his  daughter  Hannah  Davies  200/.  a  year,  to  be  paid  quarterly, 
and  100/.  a  year  to  his  daughter  Letitia  Yockney,  payable  in  the 

Vol.  in.  68 
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same  maimer,  and  also  a  sum  of  120i.  a  yesur  to  his  sister  Sarah ; 
and,  after  bequeathing  various  other  legacies,  the  testator  pro* 
ceeded : — "  Ninthly,  when  my  wife  departs  this  life,  then  my 
daughter  Hannah  is  to  have  out  of  the  trust  fund  dividends  4002. 
by  the  year,  to  be  paid  quarterly,  as  before ;  and  Letitia  to  have 
200/.  in  the  same  manner.  And,  in  the  event  last  mentioned, 
the  departure  from  this  world  of  my  wife,  my  desire  is,  that  4000L 
be  sold  out  of  the  aforesaid  first  mentioned  trust  fund,  1000/.  of 
which  to  be  given  to  my  daughter  Hannah,  1000/.  to  my  daugh- 
ter Letitia,  1000/.  to  my  son  Thomas,  and  the  other  10(X)/.  to  be 
equally  divided  between  my  two  grandsons,  Luke  James  and 
Luke  Henry  Hansard.  So,  on  the  death  of  my  sister  at  Norwich, 
2000/.  is  to  be  sold  out,  1000/.  of  which  is  to  be  given  to  Mary 
Anne,  eldest  daughter  of  my  son  Thomas,  and  the  other  1000/L 
to  Marrianne,  eldest  daughter  of  my  son  James.  Tenthly,  as  to 
all  the  residue  of  this  funded  stock,  i  give  unto  my  two  sons, 
James  and  Luke,  be  the  amount  what  it  may,  with  all  the  divi- 
dends due  thereon,  for  their  own  sole  use  and  benefit,  subject  to 
such  payments  as  I  may  hereafter  appoint  by  any  separate  codi- 
cil or  codicils  to  this  my  will."  This  was  followed  by  several 
other  testamentary  dispositions,  not  affecting  the  question 
[*621]  in  the  cause.  *The  ultimate  residue  of  his  estate  and 
effects  the  testator  gave  to  his  said  sons  James  and  Luke, 
whom  he  appointed  his  executors. 

The  testator  died  in  1828.  The  widow  survived  him,  and 
died  in  1834.  From  the  widow's  death  the  executors  paid  the 
testator's  daughters,  Hannah,  400/.  a  year,  and  Letitia  200/.  a 
year,  treating  these  sums  as  substituted  for  the  annuities  of  200/. 
and  100/.  before  given. 

The  bill  was  filed  in  1843,  after  the  death  of  Letitia  Yockney, 
by  her  representative,  against  the  surviving  executor  of  the  will, 
and  the  representative  of  the  deceased  co-executor,  (Hannah 
being  also  a  defendant,)  claiming  a  sum  of  about  800/.  for  arrears 
of  the  first  annuity  of  100/.,  contending,  that  the  second  annuity 
of  200/.  was  additional  to,  and  not  in  substitution  of,  the  first. 

Mr.  Uayd^  for  the  plaintiff,  and  Mr.  W.  D,  LetoiSj  for  the  tes- 
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tator's  daughter  Hannah  Davies,  the  defendant  interested  in  sup- 
porting the  like  construction  of  the  will. 

Mr.  Tinney^  Mr.  Burge^  Mr.  Busk^  and  Mr.  GTeene^  for  the 
other  defendants. 

The  cases  cited  were  Windham  v.  Windham<{a)  Curry  y. 
Pikjifi)  Alien  v.  CalUno^{c)  Osborne  v.  Duke  of  Leeds{d)  Hurst 
V.  Beadijl^e)  Bring  v.  Perrierj(f)  Attorney  General  v. 
George,{g)  Twe^ale  v.  Tweedale,(h)  •  Guy  v.  Sharpe,(i)    [•622] 
Pym  V.  Lockyer^{k)  Martin  v.  Drinkwater,{I)  Baylee  v. 
Qtf»ny(«ii)  Russell  v.  Z>ic&9on,(n)  Suisse  v.  Zx^cl  Lowther.{o) 


Ticb-Chancellor  : — ^In  this  case,  I  assume,  for  the  purpose 
of  the  aiigument,  that  the  rule  of  law,  where  there  are  two  dis- 
tinct gifts  of  different  amounts,  given  by  the  same  instrument, 
with  nothing  more  to  explain  them,  is  in  favor  of  both  the  gifts 
taking  effect.  The  only  doubt  I  have  had  in  this  case  is,  whether 
these  are  in  fact  two  distinct  gifts,  or  whether  the  second  does 
not,  in  point  of  grammatical  construction,  include  the  first ;  in 
other  words,  whether  this  part  of  the  will  is  not  a  statement  of 
the  amount  of  the  income  to  be  derived  from  a  specific  fund, 
which  the  testator's  daughters  are  to  have  at  different  times,  and 
under  different  circumstances.  I  take  that  as  the  question  to  be 
decided ;  and  I  entirely  agree  with  the  observations  made  by 
Mr.  Lloyd  and  Mr.  Lewis,  that  there  is  nothing  in  the  decided 
cases  which  will  assist  me  in  determining  the  question,  and  that 
the  case  is  simply  one  of  construction.  If  the  will  had  been  ex- 
pressed thus : — "  I  give  to  my  two  sons  24,000/.  consols,  and 
24,000/.  reduced  stock,  the  dividends  whereof  amount  to  1440/., 
and  at  my  death,  out  of  those  dividends,  I  give  my  wife  800/. 
per  annum,  and  out  of  the  same  dividends  I  give  my  daughter 
200/.  per  annum :  and  when  my  wife  dies,  then  I  will  that  my 

(a)  Rep.  t.  Finch,  267.  (6)  2  Bro.  C.  C.  225.  (c)  3  Vm.  289. 

(d)  5  Vm.  3G9.  (0  5  Mad.  351.  (/)  7  Sim.  549. 

(g)  8  Sim.  138.  {h)  10  Sim.  453.  (t)  1  Myl.  &  K.  589. 

(A:)  5  My.  &  Cr.  29.  (/)  2  Beay.  215.  (m)  2  Dra.  6l  War.  lia 

(«)  Id.  133.  (0)  2  Hare,  424. 
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daughter  shall,  out  of  the  said  dividends,  have  4002.  per 
[*623]    annum  f — the  plain  and  obvious  grammatical,  *and  I 

may  almost  say  the  necessary,  construction  of  the  words, 
would  be,  that  the  testator  thereby  stated  the  full  amoimt  of  in- 
come which  at  different  times,  and  in  different  circumstances  of 
the  case,  the  daughter  wa^  to  have.  The  words  of  the  will  are 
not  expressly  the  same  as  those  which  I  have  supposed ;  but 
they  are  to  the  same  effect.  In  the  second  gift  the  testator  di- 
rects that  his  daughter  shall,  upon  the  death^f  his  wife,  out  of 
the  dividends,  have  400/.  per  annum,  havings  before  said,  that 
out  of  those  dividends  she  should  have  200/. ; — ^the  residue  be- 
ing given  to  the  sons  in  a  general  residuary  clause  :  that  is  clearly 
the  true  construction  of  the  will.  Without  departing,  therefore, 
from  decided  cases,  but  merely  acting  upon  the  words  of  the 
will,  I  think  the  second  gift  is  the  full  amount  of  the  income 
which  the  testator  meant  his  daughter  to  have. 

The  case  is  one  of  so  much  doubt,  that  I  cannot  say  the  party 
making  the  claim  was  not  justified  in  submitting  the  point  to 
the  court ;  but  as  all  the  parties  have  acted  for  so  many  years 
upon  this  construction,  I  cannot  give  the  costs  out  of  the  estate. 

Bill  dismissed  without  costs. 


[•624]  •Harrop  v.  Howard. 

J845 :— January  27th  and  29th. 

Conatniotion  of  a  clause  framed  to  restrain  anticipation  by  a  married  woman  of  pro- 
perty settled  to  her  separate  use. 

It  is  not  in  all  cases  necessary  that  negative  words  diould  be  introduced  in  the  receipt 
clause,  to  complete  the  restraint  on  anticipation,  for  that  clause  must  be  construed 
to  relate  to  the  incomoi  subject  to  such  restraints  as  are  imposed  by  the  former  part 
of  the  settlement. 

The  principal  object  of  the  suit  was  to  establish  the  liability 
of  an  executor  and  trustee  to  make  good  certain  funds  which  it 
was  alleged  were  lost  by  his  negligence.  In  the  course  of  the 
cause,  it  was  contended,  that  the  conduct  of  one  of  the  daughters 
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of  the  |e8tator  had  the  effect  of  preciading  any  complaint,  on  her 
part,  relating  to  the  loss  which  had  taken  place.  To  this  it  was 
answered,  that  the  testator's  daughter  had  not  been  in  a  situation 
in  which  her  acts  could  affect^  her  future  interest  in  the  trust 
property. 


Mr.  Ramillf/  and  Mr.  Smj/the,  for  the  plaintiff,  and  Mr.  Kenr 
yon  Parker  and  Mr.  Greene^  for  the  defendants  referred,  in  their 
aigument,  to  the  cases  of  Barrymore  v.  EUis,{a)  Brown  v.  Bam- 
fordjjti)  Moore  v.  Moore,{c)  and  Medley  v.  Horton.{d) 


Tice-Chancellor  : — One  question  raised  in  the  argument  of 
this  case  was,  whether,  according  to  the  construction  of  the  set- 
tlement made  on  the  marriage  of  Mrs.  Taudrey,  that  lady  had 
power  to  affect,  by  anticipation,  the  property  settled  to  her  sepa- 
rate use.  The  trusts  of  the  settlement  are  expressed  as  fol- 
lows : — 

'<  In  trust  that  they  the  said  John  Harrop  and  John 
Brooke,  or  the  survivor  of  them,  or  the  executors  and  *ad-  [*625] 
ministrators  of  such  survivor,  do  and  shall,  from  and 
immediately  after  the  solemnization  of  the  said  intended  mar- 
riage, and  as  soon,  and  from  time  to  time,  as  the  said  share, 
legacies,  or  bequests,  or  other  sum  or  sums  of  money,  interest, 
and  effects  shall  become  payable,  collect,  get  in,  and  receive  the 
same,  and  do  and  shall  lay  out  and  invest  in  their  or  his  name 
or  names  the  money  to  arise  and  be  received  as  aforesaid,  in  the 
purchase  of  a  share  or  shares  of  the  parliamentary  stocks  or  pub- 
lic funds  of  Great  Britain,  or  at  interest  upon  Government  or  reil 
securities,  and  do  and  shall  stand  and  be  possessed  of,  and  inter- 
ested in,  the  said  several  monies,  stocks,  funds,  and  securities, 
and  the  interest,  dividends,  or  annual  produce  thereof,  upon  the 
trusts,  and  for  the  intents  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  declarations,  and  agreements 
hereinafter  expressed  and  declared  of  and  concerning  the  same, 
that  is  to  ^ay,  upon  trust  that  they  the  said  John  Harrop  and 

(a)  8  Sim.  1.  (h)  11  Sim.  127.  (c)  1  CoUyer,  54. 

id)  Vice-Cbanoellor  of  England,  15Ui  July,  1844. 
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John  Brooke,  or  the  survivor  of  them,  or  the  executors  or^dmin- 
istrators  of  such  survivor,  do  and  shall  pay  the  interest,  divi- 
dends, and  annual  produce  of  the  said  several  trust  moniesi 
stocks,  funds,  and  securities,  into  the  proper  hands  of  the  said 
Eliza  Heaword,  or  into  the  hands  of  such  person  or  persons  as 
she,  by  any  note  or  writing  under  her  hand,  shall  from  time  to 
time  appoint  to  receive  the  same,  during  her  life ;  but  not  so  as, 
during  the  joint  lives  of  herself  and  the  said  John  Collier  Yau- 
drey,  her  said  intended  husband,  to  dispose  thereof  or  deprive  her- 
self of  the  benefit  thereof  by  mortgage,  charge,  sale,  assignment, 
or  otherwise  in  the  way  of  anticipation,  to  the  intent  the  same 
may  be  for  the  sole  and  separate  use  of  the  said  Eliza  Heaword, 
and  may.  not  be  subject  to  the  debts,  control,  disposition  or  en- 
gagement of  the  said  John  Collier  Yaudrey,  her  said  inten- 
ded husband,  or  any  other  person  with  whom  she  may, 
[*626]  after  his  decease,  happen  to  intermarry.  And  it  *is  hereby 
agreed  and  declared,  that  the  receipt  or  receipts  of  the 
said  Eliza  Heawood,  or  of  such  person  or  persons  as  she  shall 
appoint  to  receive  the  same,  and  his,  her,  or  their  receipt  or  re- 
ceipts only  shall  be  a  good  and  sufficient  discharge,  and  good 
and  sufficient  discharges,  to  the  person  or  persons  paying  the 
same  for  so  much  thereof  as  in  such  receipt  or  receipts  shall  be 
acknowledged  or  expressed  to  be  received." 

Now,  upon  the  construction  of  the  first  part  of  the  above 
clause, — that  which  precedes  the  receipt  clause, — I  am  of  opin- 
ion that  Mrs.  Yaudrey  is  restrained  from  anticipation.  If  it  be 
imperatively  necessary  that  negative  words  should  be  used  to 
il^strain  anticipation,  upon  which  I  give  no  opinion,(a)  I  think 
such  words  are  sufficiently  used  in  that  member  of  the  sentence 
I  am  now  considering.  The  only  question,  then,  will  be,  whe- 
ther the  eflfect  of  that  member  of  the  sentence  is  destroyed  by  the 
absence  of  negative  words  in  the  receipt  clause  which  follows  it 
I  am  of  opinion  that  the  receipt  clause  can  have  no  such  elSect 
Upon  every  principle  of  construction  the  receipt  clause  must  in 
this  case  have  reference  to  the  antecedent  part  of  the  entire  sen- 
tence.   The  first  part  gives  the  income  to  the  lady  or  her  ap- 

(a)  See  BloeUoto  ▼.  £ato«,  2  Han,  49. 
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pointee  so  and  in  such  manner  that  she  shall  not  have  power  to 
anticipate  her  interest.  The  second  enables  her  to  give  receipts 
for  the  income  so  restrsdned.  I  cannot  read  the  receipt  clause 
as  displacing  the  restraint  which  the  gift  plainly  imposes.  This 
is  a  common  mode  of  expressing  the  purpose  intended,  and  in  a 
ease  in  which  the  law  requires  no  technical  words  to  give  effect 
to  the  intention.  I  think  the  above  expressions  are  sufficient 

This  case,  I  may  observe,  is  unlike  any  of  the  cases  I  was 
referred  to. 


•COTTINGHAM  V,  EaRL   OF  SHREWSBURY.  [•637] 

1843:  Febraary28th;  March  1st 

In  a  BttH  by  the  heir  of  the  mortgagor,  against  different  claflsea  of  mortgageea  and  in- 
combrancen  on  the  estate,  some  of  whom  were  in  possession,  a  decree  for  redemp- 
tion was  made,  imder  which  certain  of  the  defendants  were  declared  entitled  to  a 
lien  on  the  estate,  and  the  accounts  were  directed  to  be  taken,  and  upon  the  plain- 
tiff  paying  to  the  defendants,  the  incnmbrancers,  what  should  be  found  due  to  them 
respectively,  within  the  thne  thereby  limited,  they  were  ordered  to  convey  the  es- 
tates to  the  plaintiff;  but  in  defituit  of  the  plaintiff  making  such  payment,  his  bill 
was  ordered  to  be  dismissed  with  costs.  In  a  sapplemental  suit^  brought  by  some 
of  the  defendants  to  the  original  suit  against  the  plaintiff*  and  the  other  defendants, 
a  decree  for  carrying  on  the  accounts  was  made: — Htld^  that  the  plaintiff  in  the 
supplemental  suit,  Who  were  incumbrancers  subsequent  to  other  defendants,  were 
not  entitled,  under  the  decree,  to  exhibit  interrogatories  for  the  examination  of  their 
co-defendants  in  the  original  suit,  (the  prior  incumbrancers,  who  were  mortgagees 
in  possession,)  as  to  their  receipts  in  respect  of  the  mortgaged  premises,  such  ex- 
amination not  being  necessary  for  the  purposes  of  the  suit 

The  Court  will  try  a  case  between  co-defendants,  and  the  co-defendants  will  be  bound 
by  the  result  of  such  trial,  where  the  plaintiff  is  entitled  to  relief,  and  cannot  obtain 
relief  unless  that  be  done ;  but,  if  the  relief  to  be  given  to  the  plaintiff  does  not  re- 
quire or  involve  the  decision  of  any  case  between  co-defendants,  the  co-defendants 
will  not  be  bound,  as  between  each  other,  by  any  proceedings  which  may  be  neces- 
sary only  to  the  decree  the  plaintiff  obtains. 

By  indentures  of  lease  and  re-lease,  and  mortgage,  dated  re- 
spectively the  3rd  and  4th  of  August,  1711,  estates  at  Little  Nes- 
t<m,  in  the  county  of  Chester,  stood  limited  (after  prior  estates 
which  expired  in  October,  1766,  upon  the  death  of  Charles  Cot- 
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tingham,  without  issue  male)  to  Thomas  Cottinghain,  the  plain- 
tiff's grandfather,  for  life,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  subject  to  a  mortgage  in  fee  of 
the  same  estates  for  securing  to  Edward  Foulkes  the  sum  of 
700Z.  and  interest. 

In  May,  1783,  Thomas  Cottingham,  the  plaintiff's  grandfather, 
died,  leaving  Thomas  Cottingham,  the  plaintiff's  fieither,  his 
eldest  son  and  heir-at-law,  who  thereupon  liecame  tenant  in  tail 
male  of  the  estates,  subject  to  the  said  mortgage  of  the  3rd  and 
4th  pf  August,  1711.  In  June,  1826,  Thomas  Cottingham,  the 
plaintiff's  father,  died,  leaving  the  plaintiff  (Thomas  Cotting- 
ham) his  eldest  son  and  heir-at-law,  who  thereupon  became  en 
titled  to  the's&me  estates,  subject  to  the  same  mortgage. 

In  April,  1828,  the  plaintiff  suffered  a  common  re- 
[*628]'  covery  of  the  estates  of  which  he  was  tenant  in  tail  *male 
under  the  settlement  of  the  3rd  and  4th  of  August,  171  Ij 
and  thereby  acquired  the  fee-simple  in  those  estates,  subject  to 
the  mortgage.  By  divers  mesne  assignments,  the  mortgage  of 
the  3rd  and  4th  of  August,  1711,  became  vested  in  the  several 
different  parties  who  were  defendants  in  the  cause.(a) 

The  bill  was  filed  on  the  16th  of  May,  1828,  against  numer- 
ous defendants,  who,  for  the  present  purpose,  may  be  described 
as  of  two  classes : — first,  those  claiming  to  be  entitled  as  mort- 
gagees of  the  lands,  or  parcels  of  the  lands,  comprised  in  the  in- 
dentures of  the  3rd  and  4th  of  August,  1711,  derivatively  under 
that  mortgage,  of  which  class  were  the  defendants  John  Hor- 
ridge  and  others ;  secondly,  those  claiming  to  be  mortgagees  of 
the  same  estate,  or  parts  thereof,  in  respect  of  incumbrances, 
charges,  or  liens  created  long  subsequently  to  the  setderaent  of 
August,  1711,  to  which  class  Messrs.  Praed  &  Co.,  John  Cot- 
tingham, and  others,  belonged.  The  bill  admitted  the  mortgage 
of  the  3rd  and  4th  of  August,  1711,  and  the  rights  under  that 
mortgage  of  the  first  of  these  classes  of  defendants,  amongst 
whom  the  estates  comprised  in  the  mortgage  had  been  parcelled 
out ;  and  it  charged  some  of  such  defendants  as  being  mortga- 

(a)  The  names  of  the  parties  appear  in  the  decree.    It  is  not  necessary  to  this 
point  that  the  derivative  interests  should  be  more  parUcoIorly  statbd. 
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gees  in  possession  of  parts  of  the  estates  comprised  in  their  several 
securities.  The  bill  suggested  the  existence  of  claims  by  the 
defendants  of  the  second  class,  upon  the  estates,  or  some  part 
thereof,  in  respect  of  mortgages  created  since  August,  1711 ;  and 
it  charged  that  none  of  such  last-mentioned  claims  were  valid  as 
against  the  plaintiflf. 

The  bill  prayed,  that  an  account  might  be  taken  of 
*what,  if  anything,  was  due  for  principal  and  interest  on  [*629] 
the  security  of  the  said  hereditaments  and  premises^  un* 
der  or  by  virtue  of  the  indentures  of  mortgage  of  the  3rd  and 
4ch  of  August,  1711 ;  and  that  an  account  might  also  be  taken 
of  the  rents  and  profits  of  the  said  hereditaments  and  premises 
accrued  due  since  the  death  of  Thomas  Cottingham,  the  father 
of  the  plaintiff,  which  had  been  received  by,  or  by  the  order  or 
for  the  use  of,  the  defendants  respectively,  or  any  of  them ; 
and  that  the  plaintiff  might  be  at  liberty  to  redeem  the  said 
hereditaments  and  premises  upon  payment  of  what,  if  anything, 
should  appear  to  be  due  to  the  defendants  on  a  balance  of  the 
said  accounts,  the  plaintiff  thereby  offering  to  pay  the  same ;  and 
that  the  defendants  might  be  decreed  upon  payment  of  what 
should  be  so  found  due  to  them,  to  deliver  up  the  possession  of 
the  hereditaments  and  premises  to  the  plaintiff,  and  to  reconvey 
the  same  to  the  plaintiff,  his  heirs  and  assigns,  or  a?  the  plaintiff 
should  direct  or  appoint,  free  from  all  incumbrances  made  by 
them  (the  defendants,)  or  any  persons  claiming  imder  them ; 
and  that  all  proper  parties  might  be  ordered  to  join  in  such  re- 
conveyance ;  and  that  the  defendants  might  be  ordered  to  deliver 
up  to  the  plaintiff  all  the  title-deeds,  evidences,  and  writings  in 
their  custody  or  power  relating  to  the  hereditaments  and  premi- 
ses ;  and  that  if,  upon  taking  the  said  accounts,  it  should  ap- 
pear that  the  rents  and  profits  of  the  hereditaments  and  premises 
accrued  due  since  the  death  of  Thomas  Cottingham,  the  father 
of  plaintiff,  had  been  more  than  sufficient  to  pay  and  satisfy 
what  was  due  and  owing  in  respect  of  principal  money  and  in- 
terest under  the  mortgage,  then  that  the  defendants  might  be 
ordered  to  pay  the  residue  thereof  to  plaintiff,  and  for  general 
relief. 

The  cause  was  heard  in  1831,  when    the  bill  was  dis- 
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[*630]  missed  with  costs,  as  against  several  of  the  Mefendants, 
amongst  whom  was  die  Earl  of  Shrewsbury.  And  it 
was  referred  to  the  master  to  take  an  account  of  what  was  due 
to  the  defendants  H.  Potts,  C.  Potts,  J.  Horridge  and  R.  Rich- 
ardson, J.  Wright  and  J.  H.  Fisher,  W.  Smith,  W.  Harris,  R. 
Lee  and  T.  Cotterell,  for  principal  and  interest  in  respect  o[  the 
mortgage  for  TOOL,  created  by  die  indentures  of  the  3rd  and  4th 
of  August,  1711,  and  to  tax  them  their  costs  of  this  suit  And 
to  take  an  account  of  the  rents  and  profits  of  the  hereditaments 
and  premises  accrued  due  since  the  death  of  Thomas  Cotting- 
ham,  the  father  of  the  plaintiff,  received  by  the  defendants  H. 
Potts,  C.  Potts,  John  Honidge  andR.  Richardson,  J.  Wright  and 
J.  H.  Fisher,  W.  Smith,  W.  Harris,  R.  Lee  and  T.  Cottefell,  or 
any  or  either  of  them,  or  by  any  other  person  or  persons,  by 
their  or  any  or  either  of  their  order,  or  for  their  or  any  or  either  of 
their  use,  or  which,  without  their  or  any  or  either  of  their  wilful 
default,  might  have  been  received  thereout.  And  it  was  ordered, 
that  what  should  be  coming  on  the  said  account  of  rents  and 
profits  should  be  deducted  out  of  what  should  be  found  due  to 
the  defendants  H.  Potts,  C.  Potts,  John  Horridge  and  R.  Rich* 
ardson,  J.  Wright  and  J.  H.  Fisher,  W.  Smith,  W.  Harris,  R 
Lee  and  T.  Cotterell,  for  such  principal,  interest,  and  costs  as 
aforesaid.  And  it  was  declared,  that  the  defendants  W.  Praed, 
W.  T.  Praed,  Sir  Digby  Mackworth,  and  Vere  Fane,  had  a  lien 
on  all  the  hereditaments  comprised  in  the  deeds  of  the  16th  and 
16th  days  of  January,  1823,  for  the  amount  of  the  several  sums 
advanced  by  them  to  the  defendant  John  Cottingham,  with  in- 
terest on  such  advances  after  the  rate  of  6/.  per  cent  per  annum. 
And  it  was  referred  to  the  master  to  take  an  account  of  what 
was  due  to  the  defendants  W.  Praed,  W.  T.  Praed,  Sir  Dlgby 
Mackworth,  and  Yere  Fane,  for  principal  and  interest  on  their 
said  equitable  mortgage  x>f  the  hereditaments  and  premi- 
[*631]  ses*in  the  pleadings  mentioned,  andtotax  them  their  costs 
of  this  suit.  And  it  was  ordered,  that  the  plaintiff  should 
pay  unto  the  defendants  W.  Praed,  W.  T.  Praed,  and  Sir  Digby 
Mackworth,  and  Yere  Fane,  what  the  master  should  find  to  be 
due  to  them  for  such  principal,  interest,  and  costs.  And  it  was 
referred  to  the  master  to  take  an  account  of  all  monies  received 


CASES  IN  CHANCERY.  631 

1843.— Coitingfhem  y.  Eari  of  Shrewilniry. 

by  the  defendant  John  Cottingham,  or  by  any  other  person  or 
persons  by  his  order,  or  for  his  use  on  account  of  the  said  here- 
ditaments and  premises,  and  to  compute  interest  thereon  after 
the  rate  of  6/.  per  cent,  per  annum,  from  the  respective  times  of 
receiving  the  same,  and  to  take  an  account  of  all  monies  paid 
by  the  defendant  John  Cottingham  on  account  of  the  said  estate 
and  premises,  or  in  payment  of  securities  on  the  said  estate  and 
debts  of  his  late  father  Thomas  Cottingham,  and  to  compute  in- 
terest thereon  after  the  rate  of  5L  per  cent  per  annum,  from  the 
respective  times  of  such  payment,  and  in  taking  such  account 
to  charge  the  defendant  John  Cottingham  with  what  the  plain- 
tiff should  so  pay  to  the  defendants  W.  Praed,  W.  T.  Praed,  Sir 
Digby  MLackworth,  and  Vere  Pane,  for  such  principal  and  in- 
terest as  aforesaid.  And  the  defendant  John  Cottingham  was 
also  to  be  charged  with  the  sum  received  by  him  on  account  of 
the  verdict  obtained  in  an  action  against  Sir  Thomas  Stanley 
Massey.  And  the  master  was  to  tax  the  defendant  John  Cot- 
tingham his  costs  of  this  suit  up  to  the  time  of  the  decree ;  and 
the  plaintiff  was  ordered  to  pay  the  same  when  taxed  to  the  de- 
fendant John  Cottingham.  And  it  was  declared,  that  the  defen- 
dant John  Cottingham  had  a  lien  on  all  the  hereditaments  com- 
prised in  the  deeds  of  the  15th  and  16th  days  of  January,  1823, 
for  the  amount  of  what  should  be  found  due  to  him  with  inters 
est  thereon,  at  the  rate  of  5/.  per  cent,  per  annum.  And  upon 
the  plaintiff  his  paying  unto  the  defendants  H.  Potts,  C. 
Potts,  John  •Horridge  and  R.  Richardson,  T.  Wright  [•632] 
and  J.  H.  Fisher,  W.  Smith,  W.  Harris,  R.  J^iee  and  T. 
Cotterell,  and  to  the  said  defendants  W.  Praed  and  W.  T.  Praed, 
Sir  Digby  Mackworth,  and  Yere  Fane,  and  to  the  defendant 
John  Cottingham,  respectively,  what  should  bo  due  to  ihem  on 
the  several  accounts  thereinbefore  mentioned,  after  such  deduc- 
tions made  thereout  as  aforesaid,  within  six  months  after  the 
master  should  have  made  his  report,  at  such  time  and  place  as 
the  master  should  appoint, — it  was  ordered,  that  the  defendants 
H.  Potts,  C.  Potts,  John  Horridge  and  R.  Richardson,  J.  Wright 
and  J.  H.  Fisher,  W.  Smith,  W.  Harris,  R.  Lee  and  T.  Cotterell, 
and  the  defendants  W.  Praed,  W.  T.  Praed,  Sir  Digby  Mack- 
worth,  and  Yere  Fane,  and  the  defendant  John  Cottingham,  re- 
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spectively,  should  convey  and  asngn  the  said  hereditaments  and 
premises  free  and  clear  of  and  from  all  incumbrances  done  -by 
them  or  any  or  either  of  them,  or  any  claiming  by,  from,  or 
under  them,  or  any  or  either  of  them,  and  deliver  up  all  deeds, 
papers,  and  writings  in  their  or  any  or  either  of  their  custody  or 
power  relating  to  the  said  mortgaged  premises  upon  oath  to  the 
plaintiff,  or  to  whom  he  should  appoint ;  but  in  default  of  the 
plaintiff  his  paying  to  the  defendants  H.  Potts,  C.  Potts,  John 
Horridge  and  R.  Richardson,  J.  Wright  and  J.  H.  Fisher,  W. 
Smith,  W.  Harris,  R.  Lee  and  T.  Cotterell,  and  the  defendants 
W.  Praed,  W.  T.  Praed,  Sir  Digby  Mackworth,  and  Vere  Pane, 
and  the  defendant  John  Cottingham,  respectively,  what  should 
be  certified  to  be  due  to  them  on  the  several  accounts  thereinbe- 
fore directed,  after  such  deductions  made  thereout  as  aforesaid, 
by  the  time  aforesaid, — it  was  ordered  that  the  plaintiff's  bill 
should  from  thenceforth  stand  dismissed  with  costs.  And  in 
case  it  should  appear  on  taking  the  said  accounts  that  the  de- 
fendants were  fully  paid  or  over-paid,  then  the  consideration  of 

all  further  directions,  and  of  the  subsequent  costs  of  the 
[*633]    defendant  *John  Cottingham,  was  reserved  until  after 

the  master  should  have  made  his  report.  And  for  the 
better  taking  the  said  several  accounts,  the  parties  were  to  pro- 
duce before  the  master,  upon  oath,  all  deeds,  books,  papers,  and 
writings  in  their  custody  or  power  relating  thereto,  and  were  to 
be  examiaed  upon  interrogatories  as  the  master  should  direct, 
who,  in  taking  the  said  accounts,  was  to  make  unto  the  parties 
all  just  allowances,  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  this  court  as  they  might  be  advised.  And  this  de- 
cree was  to  be  binding  on  the  defendants  H.  Potts,  C.  Potts,  R. 
Richardson,  R.  Lee,  and  T.  Cotterell,  unless  they,  on  being 
served  with  a  subpcena  to  show  cause  against  the  same,  should, 
at  the  return  thereof,  show  unto  this  court  good  cause  to  the 
contrary ;  but  before  they  were  to  be  permitted  to  show  such 
cause,  the  defendants  were  to  pay  unto  the  plaintiff  his  costs  of 
the  day's  default  in  appearance. 

It  was  afterwards  found,  that  the  dismissal  of  the  bill  against 
Lord  Shrewsbury  was  a  mistake,  and  the  decree  was  rectified 
in  that  respect,  by  an  order  of  the  16th  of  April,  1833.     After 
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divers  proceedings  had  been  had,  it  was  discovered,  that  the  de- 
fendant R.  Richardson  died  in  August,  1835,  and  that  many  of 
the  proceedings  under  the  decree  had  taken  place  in  an  abated 
suit,  and  were  consequently  irregular  and  not  binding  upon  the 
absent  parties.  Upon  this  irregularity  becoming  known,  a  bill, 
called  a  Bill  of  Revivor  and  Supplement,  was  filed,  in  which  the 
said  W.  T.  Praed,  Sir  Digby  Mackworth,  and  Vere  Fane  were 
plaintiffs,  and  Dorothea  Richardson,  The  Rev.  J.  Bower  Roberts, 
Thomas  Cottingham,  John  Earl  of  Shrewsbury,  H.  Potts,  C.  Potts, 
John  Horridge,  John  Cottingham,  W.  Smith,  J.  Wright,  J.  H. 
Fisher,  W.  Harris,  and  T.  Cotterell  were  defendants,  stating 
the  original  suit  and  proceedings,  the  death  of  R.  Ri- 
chardson, *and  the  consequent  abatement  of  the  suit,  [*634] 
and  praying,  amongst  other  things,  that  the  suit  and  pro- 
ceedings might  stand  ai>d  be  revived,  and  that  the  plaintiffs 
might  have  the  benefit  of  the  decree  and  the  other  proceedings 
in  the  cause,  and,  if  necessary,  that  accounts  might  be  taken, 
as  therein  mentioned. 

In  the  decree  made  on  the  hearing  of  the  last-mentioned 
cause,  and  in  another  cause  of  the  like  nature,  intituled,  Praed 
V.  Jerniiitgham,  on  the  13th  of  January,  1841,  it  was  ordered, 
that  the  decree  of  the  6th  of  December,  1831,  made  on  the 
hearing  of  the  former  cause,  {Cottingham  v.  John  Earl  of 
Shrewsbury  and  others^)  and  the  accounts  and  inquiries  thereby 
directed,  should  be  carried  on  and  prosecuted  by  and  between 
the  parties  to  these  suits,  in  like  manner  as  thereby  directed  as 
to  the  parties  to  the  said  former  suit ;  and  the  court  reserved  the 
consideration  of  all  further  directions,  and  of  the  costs  of  these 
suits,  in  like  manner  as  the  same  were  reserved  by  the  former 
decree,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  as 
there  should  be  occasion. 

In  the  course  of  the  proceedings  before  the  Master,  after  the 
last-mentioned  decree,  Messrs.  Praed  &  Co.  exhibited  interroga- 
tories for  the  examination  of  their  co-defendants,  including  John 
Horridge.  The  Master  allowed  the  interrogatories,(a)  and  his 
certificate  was  excepted  to  by  John  Horridge. 

(a)  The  interrogatory  was  as  folIowB  :-~ 

"  Hare  not  you  or  some  and  which  of  yon,  or  some  other  penon  or  peifons*  and 
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[*635]        *Mr.  Anderdon  and  Mr.  TerreUj  for  Horridge,  the  ex- 
ceptant, a  defendant  in  both  suits^  cited  Penthmd  v. 
QMarr%ngt<mj{a)  Daniels  v.  Daviscn,{b)  Ecclesian  v.  Lord  Shel- 
mersdalej^c)  and  Trevdyan  v.  Whiic,{d) 

Mr.  Cooper  and  Mr.  Rolt^  for  Praed  &,  Co.,  defendants  to  the 
original  bill,  and  plaintiffs  in  the  bill  of  revivoi,  contended,  that 
they,  being  incumbrancers,  of  part  of  the  estates,  subsequent  to 
Horridge,  had  a  material  interest  in  ascertaining  the  amount  of 

the  prior  charges  thereon,  and  were,  therefore,  entitled  to 
[•636]    examine  the  prior  incumbrancer  •with  reference  to  the 

question,  whether  he  had  any  and  what  subsisting  claim 
upon  the  estate,  or  whether  his  incumbrance  had  been  wholly 
discharged. 

who  by  name,  by  your  or  lome  and  which  of  your  order,  or  for  your  or  some  and 
which  of  your  use,  been  for  Mme  time,  and  how  lon^  since  the  death  of  Thnmaa  <'ot- 
tingham  deceased,  the  father  of  the  petitioner  in  the  said  first-mentioiied  eansei  in  the 
possession  or  receipt  of  the  rents  and  profits  which  have  accrued  due  since  the  decease 
of  the  said  Thomas  Cottiugham  the  father,  of  some  part  or  parts  of  the  mortgaged 
hereditaments  and  premises  in  the  pleadings  of  these  causes  mentioned  to  be  compris- 
ed m  the  indentures  therein  mentioned  to  bear  date  the  3d  and  4th  days  of  August, 
171 1  ?  If  yea,  set  forth  a  short  description  of  such  part  or  parts  of  the  said  mortgag- 
ed hereditaments  and  premises  whereof  the  rents  and  profits  which  haye  accrued  due 
since  the  death  of  the  said  Thomas  Cottingham  the  father  have  been  received  by  yoo 
or  by  any  person  or  persons  by  your  order  or  for  your  use,  and  in  whose  tenure  or  oc- 
cupation such  portion  or  portions  respectively  have  been  since  the  time  aforesaid,  and 
at  what  yearly  rent  or  rents.  And  do  you  the  said  defendants,  John  Eail  of  Shrews- 
bury, John  Wright,  James  Hurtle  Pisher,  and  fklmund  William  Jerningham,  set  forth 
a  full  and  true  account  of  all  the  rents  and  profits  accrued  due  in  each  year  since  the 
time  aforesaid  of  the  said  mortgaged  hereditaments  and  premises,  or  any  part  or  parts 
thereof,  which  have  been  received  by  you  or  by  any  person  or  persons,  and  whom  by 
name,  by  your  or  any  and  which  of  your  order,  or  for  your  or  any  and  which  of  your 
use,  or  which  without  your  or  some  and  which  of  your  willul  default  migfat  have  been 
received.  And  do  you,  the  said  defendant  John  Horridge,  set  forth  a  full  and  true  ao- 
count  of  all  the  rents  and  profits  accrued  due  in  each  year  since  the  time  aforesaid  of 
the  said  mortgaged  hereditaments  and  premises,  or  any  part  or  parts  thereof,  (other 
than  and  except  the  rents  and  profits  thereof  mentioned  to  have  been  received  by  you 
for  your  use  in  your  examination  put  in  the  said  first-mentioned  cause,)  which  hav« 
been  received  by  you  or  any  person  or  persons,  and  whom  by  name,  by  your  oider  or 
for  your  use,  or  which  without  your  wilful  default  might  have  been  received.  Set 
forth,"  d^ 

(a)  3  Myl.  &.  Cr.  249.  (6)  16  Ves.  249.  (e)  1  Beav.  396. 

{d)  Id.  588. 
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YiCE-CHAKCELLoa : — In  considering  this  csise,  I  laid  out  of 
view  the  fact  that  the  interrogatory  in  question  is  called  a  fur- 
ther interrogatory,  and  that  John  Horridge  had  (if  such  he  the 
case)  submitted  to  be  examined  as  to  the  same  matter  under  the 
original  decree,  and  before  the  decree  of  the  13th  of  January, 
1841,  was  made.  I  threw  this  point  out  for  the  consideration  of 
the  counsel  for  the  Messrs.  Praed ;  but  they  have  declined  to 
argue  the  point ;  and  I  am,  therefore,  enabled  to  do  that  which 
is  always  the  most  satisfeictory,  to  decide  the  case  upon  its 
merits. 

I  think  the  exception  must  be  allowed. 

If  the  word  "interest"  is  to  be  understood  in  an  unrestrained 
or  popular  sense,  it  would  be  difficult  to  maintain  that  Messrs. 
Praed  have  not  an  interest  in  ascertaining  the  precise  amount 
due  to  Mr.  Horridge  and  the  other  mortgagees  under  the  decree. 
If  these  amounts  were  known,  it  might  be  in  the  power-  of 
Messrs.  Praed  to  put  an  end  to  this  protracted  suit.  And  again, 
if,  after  the  Master's  report  finding  those  amounts,  the  plaintiff 
should  make  default  in  payment,  and  his  bill  be  dismissed, 
Messrs.  Praed  would  have  an  interest  in  being  able  to  say  to  the 
other  incumbrancers,  *<  The  amount  of  our  several  and  respec* 
tive  claims  is  ascertained  ;  and  we  may  now,  according  to  our 
priorities,  wind  up  this  transaction  without  further  litigation,  or 
throw  the  expense  of  unnecessary  litigation  upon  the  party  who 
occasioned  it."  For  the  effect  of  dismissing  the  bill  un- 
der this  decree  would  be  the  same  as  a  decree  *of  fore-  [*637] 
closure ;  it  would  for  ever  shut  out  the  interest  of  the 
plaintiff.  The  last  of  the  incumbrancers  would  become  quasi 
mortgagor,  and  the  others  would  be  first  and  subsequent  incum- 
brancers, according  to  their  priorities. 

But  the  question  before  me  upon  this  exception  is  not  whether, 
in  any  general  sense  of  the  word  ^  interest,"  the  Messrs.  Praed 
have  a  right  to  examine  Mr.  Horridge,  or  any  other  incumbran- 
cer, for  any  purpose  collateral  to  the  decree  in  this  suit ;  but 
whether  they  have  an  interest  in  so  doing  for  any  purpose  of 
this  suit.  Now,  my  opinion  is,  that  they  have  no  such  interest 
for  any  purpose  of  this  suit.  This  decree  does  not  provide  for 
any  relief  being  given  as  between  the  co-defendants,  in  the 


637  CASES  IN  CHANCERY. 

1844. — Cottingham  v.  Earl  of  Shrawsbuiy. 

1_     I  ■         Ml^  —  Ml.       ... -  —      * — — ' 

event  of  the  plaintiflF  not  paying  all  the  defendants.  There  is 
not  even  an  inquiry  into  priorities,  nor  can  any  further  directions 
be  given  for  any  such  purpose.  The  plaintiff  by  the  bill  under- 
takes to  redeem  all  incumbrances,  or  that  his  bill  be  dismissed, 
the  eflfect  of  which,  as  I  have  already  observed,  will  be  for  ever 
to  shut  out  the  plaintiflf  from  all  interest  in  the  estate.  The  de- 
cree says :  "Let  the  plaintiflF  pay  all  the  incumbrancers,  or  let 
his  bill  be  dismissed."  If  the  former  alternative  be  adopted,  the 
interrogatory  in  question  will  be  useless  for  all  purposes ;  if  the 
latter,  they  will  be  equally  useless  for  all  the  purposes  of  this 
suit.  The  plaintiff  must  pay  every  incumbrancer  who  shall 
appear  not  to  have  been  paid,  or  the  bill  will  be  dismissed. 
Nothing  more  or  different  can  be  done  under  this  decree  ;  nor,  I 
conceive,  in  this  suit  But  that  is  immaterial.  It  is  suflicient 
to  say  nothing  more  or  different  can  be  done  within  the  exigen- 
cies of  this  decree. 
But  it  was  said,  if  the  bill  was  dismissed,  (that  being  the 

only  alternative  under  which  the  interrogatory  could 
[•638]    *be  of  any  use,  even  for  a  collateral  purpose,)  that  in 

such  case  the  accounts  taken  in  this  cause  will  be  bind- 
ing on  all  parties ;  and  if  that  be  so,  I  should  agree  with  the 
master.  But  that,  I  apprehend,  is  not  the  case.  The  law  upon 
the  subject  is  to  be  collected  from  Chandey  v.  Lord  Dunsany(a) 
and  Parquharson  v.  Set(m.{b)  If  a  plaintiff  cannot  get  at  his 
right  without  trying  and  deciding  a  case  between  co-defendants, 
the  court  will  try  and  decide  that  case,  and  the  co-defendants 
will  be  bound.  But  if  the  relief  given  to  the  plaintiff  does  not 
require  or  involve  a  decision  of  any  case  between  co-defendants, 
the  co-defendants  will  not  be  bound  as  between  each  other  by 
any  proceeding  which  may  be  necessary  only  to  the  decree  the 
plaintiff  obtains.  In  this  case  the  plaintiff  asks  to  redeem  all 
incumbrances,  and  the  decree  gives  him  a  right  to  redeem  them 
all,  and  dismisses  his  bill  if  he  does  not  redeem  all.  It  cannot 
be  necessary  for  the  purposes  of  such  a  decree  that  any  account 
should  bo  taken  between  co-defendants.  These  latter  observa- 
tions apply  to  Horridge  in  his  character  of  mortgagee.    I  do  not 

(a)  9  Seh.  &  Lef.  690,  709.  (6)  5  Ruai.  45. 
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apply  them  to  him  in  his  character  of  pmchaser  under  Thomas 
Cottingham,  the  tenant  for  life.  The  decree  giving  Messrs. 
Piaed  a  lien  upon  the  purchased  estate  may  possibly  decide  that 
question.    But  to  that  question  the  interrogatory  is  irrelevant. 

But  then  it  was  said,  the  examination  of  J.  Horridge  proposed 
by  this  interrogatory  might  be  of  a  practical  utility,  and  could 
not  be  attended  with  inconvenience  to  the  examinant  This,  as 
a  strict  question  of  practice,  must  be  governed  by  what  I  have 
already  said.  No  party  can  of  right  examine  another  party,  ex- 
cept for  the  purposes  of  the  decree.  He  cannot  do  so  for 
purposes  Vollateral  to  the  decree.  But  I  am  not  prepa-  [*639] 
red  to  admit  the  proposition  itself.  First,  it  is  not  cer- 
tain that  the  examination  will  ever  be  useful  even  for  a  collate- 
ral purpose.  If  the  plaintiff  should  pay  the  amount  due  to  all 
the  incumbrancers,  the  examination,  with  its  expense  and  in- 
convenience, will  be  thrown  away.  And,  secondly,  to  the  above 
must  be  added  the  further  observation,  that  a  party  may  well  be 
able  to  prove  his  case  against  the  plaintiff,  but  be  unable  to  prove 
the  same  thing  against  a  defendant,  without  great  expense  and 
inconvenience.  I  cannot  tell  how  this  may  be ;  and  I  cannot, 
therefore,  blame  Mr.  Horridge  for  objecting  to  the  commencement 
of  an  investigation  which  is  not  required  by  the  exigencies  of 
the  decree,  which  maybe  useless  even  for  any  collateral  purpose, 
and  which,  if  once  commenced  and  submitted  to,  I  could  not 
afterwards  stop. 


COURTENAY  V.  WiLLIAMS. 

{See  the  report  of  this  case,  ante,  p.  654.) 

A  SIMILAR  course  was  adopted  by  his  honor  the  Tice-Chan- 
cellor  Knight  Bruce  in  Bristowe  v.  Wood^  November  6th,  1844, 
as  to  making  an  order  in  the  cause,  on  further  directions,  with-* 
out  allowing  or  overruling  the  exceptions. 

Vol.  m.  70 
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In  Vacation  after  Hilary  Term,  1844,  The  Right  Honorable 
Lord  AbingeTf  Lord  Chief  Baron  of  the  Exchequer,  died;  and 
Sir  Frederick  J.  Pollock,  Her  Majesty's  Attorney-General,  was 
appointed  Lord  Chief  Baron,  and  was  also  sworn  of  Her  Majes- 
ty's Most  Honorable  Privy  Council.  Sir  William  Webb  Folleti, 
Her  Majesty's  Solicitor-General,  was,  in  the  following  Easter 
Term,  appointed  Attorney-General ;  and  Frederick  Thesiger^ 
Esq.,  was  appointed  Solicitor-General,  and  received  the  honor 
of  Knighthood. 

In  the  Long  Vacation,  1844,  F.  J,  Holt,  Esq.,  the  Vice-Chan- 
cellor  of  the  Duchy  of  Lancaster,  died  ;  and  Horace  Twiss,  Esq., 
one  of  Her  Majesty's  Counsel,  was  appointed  Vice-Chancellor  of 
the  Duchy.  In  the  same  Vacation,  Edward  Bellasis,  Esq. ; 
James  Alexander  KinglaJce,  Esq. ;  and  C  Chadwicke  Jones, 
Esq.,  were  called  to  the  degree  of  Serjeant-at-Law. 

In  Michaelmas  Term,  1844,  the  Right  Honorable  Thomas 
Erskine,  one  of  the  Judges  of  the  Common  Pleas,  resigned  ;  and 
W.  Erie,  Esq.,  having  been  previously  called  to  the  degree  of 
Serjeant-at-law,  was  appointed  a  Judge  of  the  Common  Pleas, 
and  received  the  honor  of  Knighthood. 

In  the  year  1844,   John  Hodgson,  Esq.;    Charles 
[•641]     *Howard  Whitehurst,  Esq. ;    William  John  Alexander, 
Esq.;  Robert  Charles  Hildyard^Esq,  ]  a,ndJam£S  Par- 
ker,  Esq.,  were  appointed  of  Her  Majesty's  Counsel. 

In  Hilary  Term,  1845,  Sir  J,  Gurney,  Knight,  one  of  the  Ba- 
rons of  the  Exchequer,  resigned ;  and  Thtymas  J,  Plait,  Esq., 
having  been  previously  called  to  the  degree  of  Sergeant-at-law, 
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was  appointed  a  Baron  of  the  Exchequer,  and  received  the  honor 
of  Knighthood. 

In  Hilary  Vacation,  1845,  William  Lee,  Esq. ;  John  Billing- 
sley  Parry,  Esq. ;  and  William  Page  Wood,  Esq.,  were  ap- 
pointed of  Her  Majesty's  Counsel.  In  the  same  Vacation,  Mr. 
Serjeant  Manning  received  the  grant  of  a  patent  of  precedence. 


AN 


INDEX 


TO  TBI 


PRINCIPAL    MATTERS, 


ABATEMENT  OF  LEGACIES. 


Seo  AcCUMULATIONy  2. 


ABUSE   OF  PROCEEDINGS    OF 
THE  COURT. 

See  CoNiVMYT. 


ACCOMMODATION  BILLS. 
See  FEmciFAL  amo  Suftrrr. 


ACCOUNT. 

1.  Decree  for  taking  accoants  oontin- 
gent  npon  a  preliminary  finding  as  to  the 
nature  of  the  estate.  Reeve  ▼.  Attorney- 
OtnerU^  193 

9.  The  defendant,  who  was  a  customer 
of,  and  had  an  account  with,  a  bank,  was 
also  employed  by  the  bank  to  raise  money 
on  certain  Spanish  bonds,  which  he  ac- 
cordingly did ;  the  money  being  afterwards 
recall^  by  the  mortgagees  and  not  paid, 
the  bonds  were  sold ;  and  the  defendant 
leceiyed  the  balance,  and  retained  it  with- 
out the  knowledge  of  the  bank  On  a  bill 
filed  on  behalf  ofthe  bank  for  payment  of 
this  balance,  and  also  for  a  general  Wia» 
eoimii^'Held,  that  althoufl^  the  defen 


dant,  by  his  answer,  said  the  result  of  the 
general  acoonnt  when  taken  would  be  in 
his  favor,  yet  he  was  not  entitled  to  with- 
hold payment  of  the  balance  received  hj 
him  in  respect  of  the  bonds  until  the  gene- 
ral account  should  be  taken :  and  a  £ciee 
for  payment  of  that  balance  and  interest 
was  accordingly  made,  and  also  the  decree 
for  taking  the  general  account  Oetdom 
▼.iPyn,  223 

3.  As  to  the  rule  of  the  court  in  requi- 
ring the  accounts  of  the  estate  to  be  taken 
before  deciding  on  the  constmetion  of  a 
wUl.    OoMkeU  ▼.  Hoimee,  438 

4.  Although  the  bill  brought  by  the  ex- 
ecutor stated  that  the  debts,  funeral  and 
testamentary  ezpenaes,  and  legacies  ofthe 
testatrix,  had  been  paid,  and  the  residue 
specifically  appropriated  to  answer  the 
trusts  of  the  will,  and  merely  sought  the 
direction  ofthe  court  as  to  the  class  of  per^ 
sons  entitled  to  take  under  such  trusts,  the 
court  would  not  decide  the  question  of  con- 
struction until  the  accounts  of  the  estate 
had  been  taken,  unless  it  should  appear 
that  all  the  class  entitled  to  take  were  par- 
ties to  the  suit,  and  competent  to  bind  them- 
selvesr— uid  those  parties  should  waive 
the  accounts  of  the  estete,  and  aocept  the 
same  at  a  given  amount, — and  the  per- 
sonal representatives  should  admit  aasete 
for  all  purposes, — ^upon  which  consent  and 
admisrions  a  decree  might  be  made,  finally 
disposing  of  the  estate,  but  saving  the  rights 
of  oraditoiB.    Say  v.  Creed,  455 
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5.  DeerM  in  legatees'  soitt  on  admission 
of  assets,  without  taking  the  accounts. 
Chrdon  ▼.  Scottf  459,  n. 

See  CoBisiGNEe. 

Partnership,  2,  3. 
Supplemental  Bill,  2. 


ACCUMULATION. 

1.  Direction  to  invest  10,000L,  41.  per 
cent  stock,  in  the  name  of  tmstees,  and  to 
pay  thereout  annuities  to  yarious  persons 
amounting  in  the  whole  to  400^  a  year ; 
and  that  Sie  trustees  should  hold  the  said 
stock  and  the  dividends  thereof,  subject  to 
the  annuities  upon  trust,  as  to  so  much  of 
the  dividends  as  firom  time  to  time  should 
fall  in  by  the  dctennination  of  the  annuities 
until  one  half  of  the  dividends  should  have 
so  fallen  in,  to  invest  the  same  and  the 
resulting  income  thereof,  in  order  to  in- 
crease the  capital  of  the  said  fund  by  aecn> 
mutation  ;  and  so  soon  as  one  half  of  the 
drvidends  shenld  have  so  fallen  in,  to  apply 
such  moiety  of  the  dividends,  and  also  such 
further  parts  of  the  same  as  should  from 
time  to  time  fall  in  by  the  determination 
of  the  annuities  respectively,  and  the  whole 
of  the  dividends,  when  all  the  annuities 
should  have  ceased,  to  certain  charitable 
uses.  The  10,00UI,,  4^  per  cent  stock, 
was  invested  according  to  the  will,  and  was 
subsequently  converted  into  3^  per  cents., 
and  the  trustees  thereupon  reduced  the 
payments  to  the  annuitants  by  one* eighth, 
the  dividends  having  become  to  that  extent 
insufficient  to  answer  the  annuities.  The 
death  of  some  of  the  annuitants  afterwards 
released  a  part  of  the  dividends,  and  the 
sums  so  falling  in  were  accumulated  In 
an  information  to  establish  the  charity  ; — 
Held,  that  although  the  accumulation  of 
the  dividends  had  not  begun  uniil  the  death 
of  an  annuitant,  many  years  after  the  death 
of  the  testator,  yet,  by  the  statute  40  Geo 
3,  c.  98,  the  accumulation  must  cease  at 
the  expiration  of  twenty-one  years  from 
his  death.  Attorney-General  v.  Paul- 
den,  555 

2.  That  the  annuitants  were  not  entitled 
to  be  paid  their  annuities  in  full,  either  out 
of  the  capital,  or  out  of  the  released  divi- 
dends, but  that  the  reduction  of  the  stock 
would  operate  to  produce  a  proportionate 
reduction  in  the  several  annuities,  and  in 
the  fund  applicable  to  the  charity.        lb. 

3.  That  the  whole  of  the  accumulated 
fund,  arising  before  a  moiety  of  the  divi- 
dendi  was  released  by  cessation  of  the  an- 


nuities, was  nndispOMd  of  by  the  wiD,  and 
formed  part  of  the  residuary  estate.        lb. 

See  TsNANCT  m  Commoic 


ACKNOWLEDGMENT. 


See  Debtor  and  Cridftor. 


ADEMPTION. 

1.  The  testator  bequeathed  a  sum  of 
30002.  to  his  daughter  for  her  separate  use, 
for  life,  with  remainder  to  her  children  as 
she  should  appoint ;  and  in  default  of  ap- 
pointment, to  her  children  equally,  wiih 
provisions  for  survivorship,  advancement, 
and  for  the  substitution  of  their  issue ;  and, 
subject  to  an  annuity,  and  to  his  debts,  he 
devised  and  bequeathed  all  the  residue  of 
his  real  and  penonal  estate  (naming  secu- 
rities for  money)  unto  his  son  absolutely. 
After  the  date  of  the  will,  the  tesutorgave 
to  his  daughter  and  her  husband,  a  pro- 
missory note  for  500/.  then  due  to  the  te»- 
tator.  In  a  suit  by  the  children  of  the 
daughter  against  the  sout  claiming  to  have 
the  legacy  of  30002.  invested  and  secured 
for  their  benefit,  the  defendant  tendered 
parol  evidence  that,  after  the  date  of  the 
will,  the  testator  was  requested  by  his 
daughter  to  confer  some  benefit  on  her 
husband,  and  that,  thereupon,  the  testator 
gave  her  the  promissory  note,  dedariugt 
that  it  was  to  be  in  part  satisfaction  of  the 
legacy  of  30002. ;  and  that  the  testator  was 
advised  by  his  solicitor,  that  it  was  not  ne- 
cessary to  alter  his  will  to  give  it  that  ef- 
fect:— Held,  that  this  evidence  was  ad- 
missiUe,  as  constituting  an  essential  part 
of  a  transaction  subsequent  to,  and  inde- 
pendent of.  the  will,  of  which  subsequent 
transaction  there  was  no  evidence  in  wri- 
tmg.    Kirk  v.  Eddowe»,  509 

2.  That  the  parol  evidence  was  not  re- 
ceived as  evidence  of  revocation  or  altera* 
tion  of  any  part  of  the  will,  but  as  evkienea 
of  a  transaction,  whereby  the  legatee  had 
received  part  of  her  legacy  by  anticipa- 
tion. Jb* 

3.  That  the  advance  to  the  daughter 
and  her  husband  was  an  ademption  pro 
tanto  of  the  legacy  bequeathed  by  the  will 
for  the  benefit  of  the  daughter  and  her 
children.  lb, 

4.  Whether,  if  the  children  had  been  all 
livmg  at  the  date  of  the  will,  and  been 
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named  therein  indiTidaaUy,  and  not  merely 
deacribed  aa  a  claaBi  the  advance  would 


have  been  an  ademption — quare  ?         Ih. 


ADMINISTRATION. 

1.  In  an  administration  enit  it  appeared 
that  the  testator  and  his  enrviving  partners 
were  lenees  of  certain  iron  works  and  pre- 
mises for  a  term  of  years  of  which  eleven 
were  unexpired,  and,  as  such  lessees,  were 
subject  to  covenants,  for  rent,  repairs,  insu- 
rance, &«. ;  and  that,  by  the  articles  of 
partnership,  the  executors  of  a  deceased 
partner  might  elect  to  become  partners  in 
the  concern  or  to  withdraw  the  capital  of 
the  deceased  therefrom  : — Heldt  that  al- 
though the  exeeuton  had  elected  not  to 
become  partnera,  and  no  breach  of  the 
covenants  appeared  to  have  happened,  yet 
as  such  covenants,  if  broken,  might  leave 
the  estate  of  the  testator  liable  to  demands 
aufficient  to  absorb  it,  the  interest  as  well 
as  the  principal  of  the  residuary  estate  must 
be  retained  to  answer  any  sach  possible 
demands,  until  the  extent  of  the  liability 
could  be  ascertained  ;  or  if  any  part  of  the 
interest  or  income  should  be  paid  to  the 
tenant  for  life,  it  could  only  be  on  security 
to  refund  the  same,  if  required  to  satisfy 
any  such  future  demand.  Fletcher  v.  Ste- 
venson,  360 


2.  In  a  suit  for  administration,  institu- 
ted by  the  administrator,  who  was  also  the 
firet  tenant  for  life  of  the  estate  under  the 
will,  orders  were  made  for  the  sale  of  bank 
stock  and  East  India  Stock,  and  for  the 
realization  of  other  funds  and  securities,  and 
the  investment  of  the  proceeds  in  Consols, 
but  such  orders  were  not  prosecuted : — 
Heldt  in  a  suit  by  the  next  tenant  for  life, 
that  the  estate  of  the  administrator  (plain- 
tiff in  the  first  suit)  was  liable  for  the  loss 
or  damage  occasioned  to  the  estate  of  the 
original  testator,  by  the  neglect  or  omission 
to  carry  into  ef&ct  the  directions  of  the 
said  ovdeiB.    Sowerby  v.  Clayton,       430 

3.  Direction  by  will  to  lay  out  penNmal 
estate,  consisting  of  bank  and  East  India 
Htock,and  monies  standing  on  other  funds, 
and  securities,  in  the  purchase  of  land,  to 
be  settled  to  certain  uses: — whether  the 
stocks  and  funds,  not  being  Consols,  ought 
to  be  sold  and  invested  in  Consols  dunng 
the  interval  which  elapsed  before  the  pur- 
chase of  lands  was  found — qudtre  ?       Jb. 

See  Account,  1 ,  3,  4,  5. 

Equitable  Sbt-off,  S,  4. 

MoaTOAGOR  AMD  MOBTOAOBE,  3. 


ADMINISTRATION"  SUIT. 

In  an  administration  suit  a  party  inter- 
ested  in  the  residue,  by  his  answer,  averred 
that,  according  to  his  information  and  be- 
lief,  the  suit  was  collusive  as  between  the 
plaintifi  and  the  exeeuton  and  other  par- 
ties :  there  being  no  replication,  the  allega- 
tion was  taken  as  proof  of  the  fact ;  and 
it  was  held,  that  the  fact  was  no  objection 
to  the  making  of  the  decree.  Humble  v. 
Shore,  il9 


ADMISSION  OF  ASSETS. 


See  Account,  5. 


ADVANCEMENT. 


See  Satisfaction,  5. 


ADVERSE  POSSESSION. 

A.  T.,  a  person  of  unsonnd  mind,  living 
in  the  family  of  M.  D.,  became  entitled  aa 
heireas-at-law  to  certain  lands  M.  D. 
received  the  rents  and  profits  of  such  lands 
for  thirteen  yean  during  the  life  of  A.  T.> 
and  eleven  yean  after  her  death,  when 
M.  D.  died.  M.  D.  had  procured  A.  T.  to 
execute  a  will  devising  part  of  her  estate, 
and  also  indentures  for  conveying  other 
parts,  to  M.  D.  and  her  hein : — Held,  that 
M.  D.  had  founded  her  title  upon  the  in- 
struments which  she  had  procured  A.  T. 
to  execute  in  her  favor ;  that  her  claim  to 
the  lands  in  question  most  be  deemed  to  be 
under,  and  not  against,  A.  T. ;  and  that 
there  was,  therefore,  no  adverse  possession 
as  against  A.  T.,  or  those  claiming  under 
her.    LewisY.  Thomas,  36 


AGENT. 

See  Principal  and  Agent. 
Sbbvice,  3. 


AGREEMENT. 

Beqnest  of  a  share  in  certain  trust  funds, 
in  trust  for  A.,  his  exeeuton,  administra- 
ton,  and  assigns,  provided  that  if  A.  should, 
during  the  life  of  B.  or  C,  assign,  charge, 
or  otherwise  dispose  of  his  slmre  in  Ui«^ 
principal  or  interest  thereof,  or  attempt  or 
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agree  bo  to  do,  or  do  any  act  v^reliy  hia 
ahare  in  the  aaid  monies,  if  payable  to  him- 
aelf  or  hia  ezecutoia,  or  adnmuatratoiB, 
would  become  vested  in  some  other  person, 
then,  and  in  such  case,  all  hii  estate,  right, 
title,  and  interest  in  such  trust  mcNoies 
should  absolutely  cease  and  determine,  and 
thereby  and  thereupon  become  absolutely 
forfeited  ;  and  the  trustees  should  thence- 
forward stand  possessed  of  the  shares  or 
share  so  forfeited,  in  trust  to  pay,  apply, 
and  dispose  of  the  annual  produce  thereof, 
during  the  lives  of  B.  and  C,  for  the  sup- 
port and  maintenance  of  A.,  and  of  his 
wife  and  family,  or  otherwise  for  his  and 
their  benefit,  in  such  manner  as  the  trus- 
tees should  think  proper,  and,  after  the 
death  of  B.  and  C,  should  settle  and  assure, 
or  pay  and  apply,  and  dispose  of  the  share 
so  forfeited,  in  trust  for,  or  for  the  benefit 
of,  A.  and  his  family,  in  such  manner  as 
they  should  in  their  discretion  think  proper. 
A.  assigned  all  his  property  to  trustees  for 
his  creditors,  and  thereby  committed  an  act 
of  bankruptcy,  and,  a  fiat  being  issued 
against  him,  ho  was  declared  a  bankrupt : 
—Held,  that  upon  the  execution  by  A.  of 
the  assignment,  his  share  and  interest  in 
the  trust  monies  became  subject  to  the 
trust  declared  by  the  will  for  the  benefit  of 
A.  and  his  wife  and  family ;  that  A.  was 
not  of  necessity  entitled  to  any  part  of  the 
income  of  the  trust  monies  separately  from 
his  wife  and  children  ;  but  that  any  inter- 
est of  A.  in  the  trust  monies  not  applicable 
for  the  support  and  maintenance  of  his  wife 
and  children  passed  to  his  aasigneea  on  his 
bankruptcy.    Kearsley  Y.Woodcoek,  185 

See  Evidence.  3. 
Plea,  1,3,3,4. 
Separate  Use. 


ANNUITY. 
See  Substitutional  Legacy. 


ANSWER. 

One  of  several  defendants,  served  with 
the  subpoena  to  appear  and  answer,  is,  un- 
'er  the  16th  Order  of  August,  1841,  not 
>und  to  put  in  any  answer  to  the  bill, 
here  he  is  not  required  to  do  so  by  the 
*iOte  inserted  at  the  foot  of  the  bill,  under 
the  17th  Order  ;  but  in  default  of  answer 
by  such  a  defendant  within  the  time  allow- 
ed for  answering,  the  plamtiff  may  file  a 
traversing  note  against  him,  under  Uie  21st 
Order.    Hughe»  v.  Lipscombe,  341 1 


See  EviDENCB,  2. 
Plba,  1,  3. 


ANTICIPATION. 
See  Sepaeatb  Use. 


APPEAL. 


See  Stat  of  pRocEEomaa,  1,  3,  5. 


.    APPEARANCE. 

It  IB  not  open  to  one  defendant,  on  an 
interlocutory  application,  to  object  to  the 
irregularity  of  the  service  of,  and  appear- 
ance by,  another  defendant,  if  the  other 
defendant,  having  notice  of  such  applica- 
tion, does  not  himself  object  on  the  ground 
of  such  irregularity.    lAreen  v.  Pledger,  • 

165. 


APPOINTMENT. 


See  Teusteb. 


APPORTIONMENT. 

1.  Apportioning  a  cha^  on  stock  be- 
tween the  life-uiterest  in  possession,  and 
the  reversion  expectant  on  the  decease  of 
the  tenant  for  life.    BrUUd  v.  Wilking, 

240 

2.  Apportionment  of  debt  rateably  on 
the  legatees  who  were  defendants,  and  the 
legatees  who  were  not  parties.  HaU  v. 
Palmer,  538 

See  Stat.  4  &  5  Will.  4,  a  93. 


APPROPRIATION. 

See  AsBiaNMSMT. 


ASSETS. 

See  Account,  4,  5. 

Stat.  3  &  4,  Will.  4,  c.  104. 


ASSIGNEE. 


See  EauiTABLK  Str-OFW,  4»  5. 
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BILL  OF  REVIVOR. 

See  DKMUHftEE. 

Plbadimo,  If  2, 3, 5. 


ASSIGNMENT. 

• 
A.,  in  India,  being  indebted  to  B ,  in 
Euflrland,  directed  C.  &>  Co*,  hie  agenta  in 
Loudon,  to  hold  a  ram  (eqnal  to  a  lac  of 
rupees)  at  the  disposal  of  B.,  as  soon  as  C 
&.  Co.  shonld  be  in  poMBssion  of  funds, 
and  informed  B.  of  such  directions :  C.  do 
Co.  also  acquainted  B.  that  they  had  re- 
ceived and  registered  the  order.  A.  sub 
wquently  consiffned  a  ship  to  another 
agent,  D.,  and  directed  him  to  apply  the 
proceeds  of  the  sale  of  the  ship  to  the  pur- 
pose  of  paying  the  debt  owing  to  B.,  and 
spontaneously  informed  B.  that  the  ship 
and  freight  would  be  available  for  his  ( A's.) 
Loudon  accounts,  and  that  B.,  amongst 
others,  would  be  paid  the  lac  of  rupees 
thereout:— fleZ<2,  that  B.  had  not,  by  the 
correspondence,  upon  which  the  plaintiff's 
case  depended,  acquired  a  lien  on  the  pro- 
ceeds of  the  ship,  and  that  it  was  compe 
tent  to  A.  to  countermand  the  order  to  his 
agents  as  to  the  application  of  such  pro- 
ceeds to  the  payment  of  B.  Malcolm  v. 
Scott,  39 

See  AuKN ATioir. 
PAmTin,  6. 


ATTACHMENT. 

See  Amswik. 


ATTORNEY. 
See  SossTiTUTBO  Sbrvicb. 

ATTORNEY-GENERAL. 

See  Oonv,  3« 


BANK  OF  ENGLAND. 

See  Com,  4. 

Stat.  1  &  2  Vict.  c.  1 10,  as.  14, 15. 


BANKRUPTCY. 

See  Aliknation. 

OmciAL  AsnoNEB.  I 

Vol.  UI.  71 


BOND. 

See  CONSIDBRATION. 

EaurrABLB  Sbt-oit,  4,  5. 


BOOKS  AND  DOCUMENTa 

See  pAmTNBRSBiF,  3. 
Plea,  2. 


CASES  AND  OPINIONS. 


See  Production  or  DoouMBim. 


CHARGE. 


See  Tbkamt  worn  Lira. 


CHARGING  ORDER. 


See  Stat.  I  SlU  Vict.  c.  110,  «.  14, 15 


CHARITY. 

1.  Bequest  of  Stock  to  the  «  Society 
for  Bettering  the  Condition  of  the  Poor," 
upon  trust  to  apply  the  income  in  the  pay- 
ment of  the  boose-rent  of  seven  or  more 
country  laborers  in  the  principality  of 
Wales,  selected  in  a  certain  manner ;  and 
bequest  of  other  stock  to  the  "  Society  for 
the  EnconiBgement  of  Female  Servants," 
upon  trust  to  distribute  the  income  annu- 
ally in  gratnitiee  to  servants  in  the  same 
mincipajity,  selected  in  a  oertam  manner. 
The  two  societies  renounced  the  respective 
trusts,  and  disclaimed  the  legacies: — Heldt 
that  the  discretion  of  the  trustees  wasnot, 
in  these  cases,  of  the  essence  of  the  trust ; 
that  the  trust  bein^  originally  created  for 
certain  definite  objects,  and  not  a  gift  to 
charity  generally  or  indefinitely,  it  was  Hot 
a  case  in  which  the  disposition  of  the  fund 
required  the  authority  of  the  sign  manual ; 
and  that  the  court  would  carry  the  tmst 
into  effect  by  means  of  a  scheme.  Reeve 
V.  Attorney  OeneraL  191 
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2.  A  bequest  of  a  legacy  to  tnuteee 
"  npon  trait  to  pay,  divide,  or  dispoee  there- 
of, nnto  or  for  the  benefit  or  adyaneement 
of  rach  societies,  subscriptions,  or  porpos- 
es,  having  regard  to  the  glory  of  Goa  in 
the  tfriritual  welfare  of  hi§  ereatureot  as 
they  shall  in  their  discretion  see  fit,"  con- 
strued to  be  a  gift  for  religions  purposes, 
and  restricted  to  such  purposes.  TownS' 
end  V.  Caruo,  257 

3.  A  bequest  for  a  religious  purpose  n  a 
valid  charitable  bequest,  although  the  pa- 
ramount religions  object  might,  possibly,  be 
effected  by  an  application  of  part  of  the 
fund  to  a  purpose  which,  separately  taken, 
would  not  be  strictly  charitable.  lb. 

See  LcGAOT,  5.  . 

Stat  1  Will.  4,  o.  60,  s.  23. 


CHEQUES. 

See  EviDBNOB,  4. 


CHILDREX. 

See  Ademption,  4. 

CoNsrancTioN,  1,  2. 

Ct  Pais,  4. 

Family. 

Statute,  1  Vict,  c.26,  ss.  3,  24,  33. 


CO-DEFENDANTS. 

The  court  will  try  a  case  between  co- 
defendants,  and  the  co-defendants  will  be 
bound  by  the  result  of  such  trial,  where 
the  plailktiff  is  entitled  to  relief,  and  can- 
not obtain  relief  unless  that  be  done ;  but 
if  the  relief  to  be  given  to  the  plaintiff 
does  not  require  or  iuvolve  the  decision  of 
any  case  between  co-defendants,  the  co- 
defendants  will  not  be  bound  as  between 
each  other  by  any  proceedings  which  may 
be  only  necessary  to  the  decree  the  plain- 
tiff obtains.  Cottingham  v.  Earl  of 
Shrewtbury,  627 


COLLUSION. 

See  Adminxstiiation  Surr. 
Insolvent  Debtor. 


COLONIAL  COURT. 
See  JuusDicTioN,  1, 2. 


COMMISSION. 


See  Coots,  2. 


CONSIDERATION. 

The  testator  sealed  and  delivered  a  bond, 
condiUoned  for  the  payment  of  an  annuity, 
after  his  death,  to  a  woman  with  whom  be 
had  cohabited.  At  the  time  he  gave  instruc- 
tions to  prepare  the  bond,  he  stated,  that 
it  was  not  his  intention  to  break  off  his 
connexion  with  the  oblicee  ;  and  he  depo- 
sited the  bond  with  his  soliciton,  with 
whom  it  remained  until  after  the  death  of 
the  obligor.  On  a  reference  to  the  Mas- 
ter, he  found,  that  the  consideration  of  the 
bond  was  past  cohabitation: — Held,  that 
the  bond  was  valid ;  that,  being  proved  to 
have  been  sealed  and  delivered,  the  reten- 
tion of  it  in  the^  hands  of  the  obligor's  soli- 
citor did  not  affect  its  operation ;  and  that, 
after  the  facts  had  been  referred  to  the 
Master,  and  the  court  was  satisfied  with 
his  finding,  payment  of  the  sum  secured 
by  the  bond  would  be  decreed,  without  a 
trial  at  law.    Hall  v.  Palmer,  532 


CONSIGNEE. 

Mode  of  taking  accounts,  as  against 
mortgagees  and  consignees,  of  the  produce 
of  a  West  India  estate.  Faulkner  v. 
Daniel,  218 


CONSTRUCTION. 

1 .  The  testator  bequeathed  his  residuary 
estate  upon  trust  for  his  son  for  life,  and  af- 
ter his  decease  for  the  children  of  his  said 
son ;  and  he  directed,  that,  in  case  his  said 
son  should  at  any  time  thereafter  come  in- 
to the  actual  poHiesBion  of  an  estate  entail- 
ed upon  him  (the  testator)  and  his  issue  by 
his  late  uncle  R-  D.,  of  B.,  then  and  in 
such  case  the  provision  which  he  had 
thereinbefore  made  for  his  said  son,  and 
all  and  every  the  trusts  thereof,  ^ould 
cease,  determine,  and  be  void,  and  the 
trustees  should  thenceforth  stand  posBeased 
of  the  said  trust  monies  for  the  benefit  of 
his  other  children,  exclusive  of  his  said  son. 
K.  D.,  of  B.,  the  late  uncle  of  the  testator. 
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had  wtiled  three  estatM  to  hbm,  which 
iDchidedi  after  aeveral  estatee  for  life  and 
in  tail,  a  limitation  in  remainder  to  his 
nephew  (the  teetator)  for  his  life,  with  re- 
mainder to  trattees  npon  trust  to  preserve 
contingent  remainden,  with  remainder  to 
the  first  and  other  son  and  sons  of  the 
body  of  his  said  nephew  severally  and  sue- 
ceasiyely  in  tail  male,  with  divers  remain- 
ders over.  Before  the  date  of  the  will,  a 
tenant  in  tail,  who  had  the  then  first  ox 
pectant  estate  tail,  joined  with  the  first 
tenant  for  life  in  a  recovery,  whereby  such 
tenant  in  tail  had  acquired  the  fee  as  to 
one  of  the  three  estates ;  but  whether  that 
fact  was  known  to  the  testator  did  not  ap 
pear.  After  the  death  of  the  testator,  the 
same  tenant  in  tail  came  into  possession  of 
the  property,  and  sufiered  recoveries, 
whereby  the  entail  as  to  the  two  remain- 
ing estates  was  barred ;  and  he  then  de- 
vised the  three  estates  to  the  son  of  the 
testator  in  fee,  subject  to  certain  charges, 
under  which  devise  the  said  son  afterwards 
entered  into  possessiou  of  the  same  three 
estates: — Held,  that  the  possession  thus 
acquired  was  not  an  actual  possession  of 
the  estate  entailed  upon  the  testator  and 
his  issue  within  the  meaning  of  the  will. 
Taylor  v.  Harevoood  (Earl,)  37:2 

3.  The  testator  devised  and  bequeathed 
his  real  and  personal  estate  (subject  to 
certain  trusts  for  the  benefit  of  his  wife) 
to  his  sou  absolutely ;  but  if  his  sou  should 
die  under  the  age  of  twenty-one  without 
issue  the  testator  gave  the  same  to  his 
wife  during  her  widowhood,  with  remainder 
(subject  to  certain  legacies)  as  she  should 
by  will  appoint ;  and  in  default  of  appoint- 
ment, or  in  case  she  should  marry  again 
after  the  testator's  decease,  he  directed, 
that,  from  and  after  the  second  marriage 
or  decease  of  his  wife,  which  should  fi»t 
happen,  a  moiety  of  the  trust  estate,  or  so 
much  thereof  as  the  appointment  should 
not  extend  to,  should  be  held  in  trust  for 
all  and  every  the  daughter  and  daughters 
who  thould  be  then  living  of  his  sister 
Mary  Miles,  and  the  iotue  then  living  of 
ouch  of  them  ao  ohould  be  then  dead, 
equally  amonsst  them  per  stirpes.  The 
testator's  son  died  under  twenty-one,  with* 
out  issue,  in  the  testator's  life-time ;  and 
the  testator's  wife  also  died  in  his  lifetime : 
— Held,  that  the  time  of  the  testator's 
death  was  the  period  at  which  the  persons 
entitled  to  take  under  the  said  rosiduary 
bequest  were  to  be  ascertained ;  that,  not- 
withstanding a  daughter  of  Mary  Miles 
was  dead  at  the  date  of  the  will,  the  chil- 
dren of  such  daughter,  having  survived 
the  testator,  were  entitled,  per  stirpes,  to  a 
share  of  the  said  moiety  of  the  residnary 


estate ;  that  the  ehildren  of  a  daughter  of 
Mary  Miles— such  daughter  being  living 
at  the  death  of  the  testator's  wife,  but 
having  died  in  the  lifetime  of  the  testator — 
were  also  entitled  per  stirpes  to  an  equal 
share  of  the  said  moiety  of  such  residuary 
estate ;  and  that  the  share  of  the  child  of 
the  daughter  would  not  lapse  by  the  death 
of  such  child  in  the  lifetime  of  the  testator, 
but  the  entire  share  of  the  class  would  be 
divisible  amongst  the  children  belonging  to 
such  class  who  survived  the  teetator.  Oao- 
keU  V.  Holmeo,  438 

See  AoconNT,  3. 

AOCUMULATION,  2,  3. 

Ceeditoes,  I,  2,  7,  8. 

Ct  Pass,  4, 

Familt. 

Legacy,  2,  4,  R,  9, 12, 14. 

Paetneeship,  1,3. 


CONTEMPT. 

Jurisdiction  of  the  court  to  grant  and 
dissolve  an  injunction,  or  commit  for  con- 
tempt, in  cases  where  the  plaintiffi  or  de- 
fendants, or  other  persons,  publish  notieeii 
or  advertisements  with  reference  to  the 
subject  of  a  suit,  calculated  to  prejiulice 
the  rights,  or  misrepresent  the  relative  po- 
sition or  character,  of  any  of  the  parties 
to  the  cause.    MatthewoY,  Smith,      331 


CONTINGENT  LEGACY. 


See  Lboaot,  9. 


CONVERSION. 

1.  Residuary  gift  of  the  whole  Income 
of  the  testators  property  (which  included 
leaseholds  and  Long  Annuities)  to  his  wife, 
for  her  life,  at  her  own  disposal,  but  not  to 
sell  without  the  consent  of  all  parties; 
remainder  to  the  brotherB  of  the  testator 
equally : — Held,  that,  construing  the  gift 
with  reference  to  the  other  provisions  of 
the  wDl,  the  widow  was  entitled  to  the  in- 
come of  the  property  for  her  life,  in  the 
state  of  investment  in  which  it  was  left  by 
the  testator.    Hinveo  v.  Hinveo,  609 

2.  SembU,  in  the  application  of  the  rule 
for  converting  into  permanent  investments, 
at  the  death  of  the  testator,  perishable  pro- 
perty in  which  he  has  given  interests* fw 
life,  and  other  interests  in  sncceanon,  tho 
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bclination  of  the  court  in  the  later  cases, 
^hen  the  meaning  was  donbtfali  has  been 
in  favor  of  that  construction  which  would 
give  to  the  tenant  for  life  the  enjoyment  of 
the  property  in  specie.    Hino€9  ▼.  Hinvet, 

609 


COPYHOLD. 


See  EscHCAT,  1,  9. 
RKCEivBa,  2. 


COPY  OF  BILL. 

1.  It  is  not  sufficient  that  the  copy  of 
the  bUl  served  under  the  24th  Order  has 
been  examined  with  the  office  copy,  unless 
the  office  copy  be  proved  to  have  been  ex- 
amined with  the  engrossment  Coletnati 
V.  Raekhatn,  184 

2.  It  is  sufficient  to  state  that  the  copy 
of  the  bill  served  under  the  24th  Order  of 
Augnsti  1841,  is  a  true  copy  ;  and  not  ne- 
cessary  to  show  (as  in  Pen/old  v.  Boueh) 
the  manner  of  examination.  Broughton 
V.  Broughton,  335 

3  Order  for  leave  to  enter  the  service 
of  a  copy  of  the  bill  under  the  24th  Order 
of  August,  1841,  on  the  statement  at  the 
bar,  that  the  draft,  is  settled  by  counsel, 
contained  no  prayor  for  account,  payment, 
conveyance,  or  other  direct  relief  against 
the  defendant,  without  requiring  an  affida- 
vit of  that  fact,  or  explanation  of  the  na- 
ture of  the  suit-     Hudwn  v.  Dungworthf 

508 

CORPORATION. 

See  Leoact,  5. 

PKMALTIBS. 


COSTS. 

1.  The  act  which  enabled  a  company  to 
purchase  and  take  land  for  making  a  rail- 
way provided  that  the  costs  of  the  "  con- 
tracts, sales,  and  conveyances  "  should  be 
borne  by  the  purchasers : — Held,  that  the 
vendors  were,  under  these  words,  entitled 
to  be  reimbursed  the  costs  of  making  out 
their  tittle  to  the  land  purchased  bv  the 
company  Ex  parte  Feoffees  of  Aadiet^ 
Charity,  in  Re  London  and  Greenwieh 
Railway  Company,  22 


9.  Under  the  act  enabling  the  oorpom* 
tion  of  Trinity  House  to  purchase  property, 
and  m  certain  cases  to  i>ay  the  puichase- 
money  into  court,  to  be  laid  out  in  stock 
for  the  benefit  of  the  parties  entitled,  pro- 
viding that  the  **  costs  of  the  investment 
of  tlM  poiehase-money  "  shall  be  paid  by 
the  corporation,  the  broker's  commission 
on  the  purchase  of  stock  is  a  part  of  the 
costs  of  investment  to  be  borne  by  the  cor- 
poration, /n  re  6  4-  7  WUL  4,  Ex  parte 
the  Corporation  of  Trinity  Houae,       95 

3.  The  Attorney  General  appearing  in 
support  of  a  biU  ftw  a  legacy, — the  bill 
being  dismissed, — held  not  entitled  to  costs. 
Oloucfttcr  {Mayor,  ^e.)  v.  Wood,      149 

4.  Costs  given  to  the  Bank  of  England 
out  of  a  trust  fund  of  government  stock, 
in  the  suit  of  the  cestui  que  trusts  for  the 
application  of  the  fund  according  to  their 
interests  although  the  decree  was  made 
against  the  bank, — the  bank  having  acted 
upon  a  doubtful  construction  of  a  late  act 
of  parliament,  before  that  construction  had 
been  settled  by  any  judicial  determination. 
Brieted  v.  WUkina,  235 

5.  Cases  in  which  costs  may  be  friven 
to  a  plaintiff,  out  of  an  estate,  notwith- 
standing the  dismissal  of  the  bill.  Weet- 
cott  V.  CuUiford,  274 

6.  A  relation  of  the  parties  entitled  to 
the  residue  of  the  estate  (if  any)  obtained 
an  order  for  opening  biddings  but  did  not 
become  the  purchaser  of  the  property  on 
the  re-sale  The  properly  was  sold  at  an 
advance  beyond  the  fiist  price  added  to 
the  deposit  In  the  special  circumstances 
of  the  case,  the  court  allowed  the  person 
who  opened  the  biddings  his  costs.  Chap- 
man  v.  Fowler,  577 

See  Dismissal  op  Bill,  2. 

moetoagor  and  mortoagke,  2. 
Stay  of  Peoceedimgs,  1. 


COVENANT. 

1.  The  testator  gave  the  residue  of  his 
estate  to  trustees,  upon  trust,  to  divide  the 
same  amongst  the  several  penons  who 
were  his  creditors  at  the  time  he  executed 
a  certain  conveyance  for  their  benefit, 
their  executors  and  administrators ;  such 
payment  and  provision  to  be  made  to  and 
amongst  such  persons  respectively,  their 
respective  executors  or  administrators,  rate- 
ably  and  in  proportion  to  the  quantum  or 
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UBaimt  of  th»  original  dobt  or  debts  doe 
from  him  to  mich  penon  or  penono  rMpeo- 
ttvely :  and  if  any  ponoo  or  penono  claim- 
ingr  under  such  bequest  ahonld  not  give 
notice  of  rach  claim  to  the  trasteee  within 
two  yean  of  the  teatator's  deceaae,  such 
ahare  or  ahaiea  of  the  reaidue  to  go  to  oer- 
tain  reaidnary  legatees  :—lfeU,  that  the 
residue  waa  to  be  divided  into  parte  eorres- 
pondiuff  in  number  and  proportion  with 
the  original  debts.     Philip$  ▼.  PhUipa, 

281 

9.  That  the  aharea  attributed  to  the 

« 

debts  of  creditora  who  died  in  the  lifetime 
of  the  teatator  did  not  lapse  by  their  death. 

Jb. 

3.  That  the  sorviTing  portnen  were  the 
penons  to  receive  and  give  receipts  for  the 
share  of  the  residue  attributed  to  a  joint 
debt,  and  that  it  waa  necessary,  before 
carrying  over  the  shares  in  this  Buit*  to  in- 
quire into  the  state  of  the  accounts  as  be- 
tween the  surviving  and  the  representa- 
tives of  the  deceased  partners.  Jb. 

4.  That  a  claim  made  by  the  repreaen- 
tativea  of  a  partner  beneficially  interested 
in  a  joint  debt  was  a  sufficient  claim,  al- 
though such  a  partner  was  not  the  last 
survivor  of  the  partners  m  the  firm  to 
which  the  debt  was  owing.  Jb, 

5.  That  the  share  of  the  residue  attri- 
buted to  a  debt,  in  respect  of  which  no 
claim  was  made,  belonged  to  the  residuary 
legatees.  Jb. 

6  That  the  amount  of  the  residue, 
whether  as  exceeding  or  falling  short  of 
the  amount  of  the  unpaid  debts,  did  not 
afiect  the  construction  of  the  will.         Jb. 

7  Semble,  that  the  trust  must  be  con- 
sidered as  proceeding  upon  a  mixed  princi- 
ple of  bounty  and  obligation ;  and  that  the 
will  must  t>e  read  as,  to  some  extent,  di- 
recting payment  of  debts.  Jb. 

8.  Qtttfre,  as  to  the  construction  of  such 
a  bequest,  if  the  debts  had  all  been  paid  in 
full  before  the  date  of  the  will.  Jb. 

See  AOHINISTRATION,  h 

Account,  4. 

AoMINIffraATION,  1 

JuDOMBNT  Creditor. 
Lboact,  14,  15. 
Parties,  3,  4,  5. 
Stat.  1  Wux.  4,  c.  60. 


CREDITORS'  SUIT. 

The  existence  of  a  creditor's  suit  for  the 
administration  of  the  estate  of  a  deceased 
debtor  does  not  prevent  the  operation  of 
the  Statute  of  Limitations  against  a  debt, 
in  respect  of  which  no  claim  is  made  un- 
der the  decree,  Hmble.  Tatam  v.  Wil- 
/tarns,  347 


CROSS  BILL. 


See  Plka,  4. 


CROSS  INTERROGATORIES 


See  Witness. 


CROSS  REMAINDERS. 


See  Ct  Prbs,  5. 


CUMULATIVE  LEGACY. 


See  Substitutional  Lrgact. 


CY  PRES. 

I.  Devise  to  A.,  the  daughter  of  the  tes- 
tator, for  !*lfe,  and  after  her  decease  to  all 
and  every  the  child  or  children  of  A.,  male 
or  female,  begotten  or  to  be  begotten,  and 
their  assigns,  for  their  respective  lives ; 
and  after  the  decease  and  respective  de- 
ceases of  such  child  or  children  of  A.,  to 
all  and  every  the  child  or  children  »f 
all  and  every  such  child  or  children  of  A., 
male  or  female,  to  be  begotten,  and  the 
heirs  of  his,  her,  and  their  respective  body 
and  bodies,  as  tenants  in  common  ;  and  in 
case  of  the  death  of  any  of  the  said  child- 
ren of  such  child  or  children  of  A ,  and 
failure  of  issue  of  his,  her,  or  their  body  or 
bodies  respectively,  then  as  well  the  origi- 
nal as  the  accrued  share  of  such  of  them 
so  dying  without  issue  to  go  to  the  survi- 
vors and  survivor,  others  or  other  of  them, 
as  tenants  in  common,  if  more  than  one  ; 
and  for  default  of  such  issue,  over.  A.  had 
three  children  bora  in  the  lifetime  of  the 
testator,  and  living  at  his  decease,  and  one 
bom  after  the  testator's  death.  One  of  the 
three  bom  in  his  lifetime  died  during  the 
life  of  A.  without  issue: — Held,  that  the 
children  of  A«  took  as  tenants  in  common, 
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and  not  as  joint-teiianta.    Vanderplank  v. 
King,  1 

S  That,  inaamiich  aa  the  children  of 
the  after-born  child  of  A.  could  not  take 
as  parchaeen,  the  devise  would  be  support- 
ed according  to  the  rule  of  cy  pres  or  ap- 
proximation, by  giving  an  estate  tail  to  the 
after-born  child  of  A.  Jb, 

3.  That  the  rule  of  cy  pres,  bemg  an 
arbitrary  principle  of  construction,  intro- 
duced to  efkci  the  intention  of  a  testator 
in  the  exigency  of  a  particular  case,  was 
not  to  be  applied,  except  when  the  neces- 
sity of  the  case  required  it ;  and  that  there- 
fore, although  the  devise  was  to  the  children 
of  A.  as  a  class,  the  children  of  A.  bom  in 
the  testator's  lifetime  would  take  estates 
devised  to  the  children  of  the  after-bom 
child  would  alone  be  altered.  lb. 

4.  That  crosB-remainden  were  to  be 
implied  between  the  children  of  A.,  and 
therefore  that  the  three  children  of  A.  who 
survived  or  left  issue  took,  according  to 
their  respective  estates,  the  share  of  the 
child  of  A.  who  died  without  issue ;  and 
that  the  inequality  among  the  devisees, 
some  of  them  being  tenants  in  tail,  and 
others  tenants  for  life  with  remainder  to 
their  issue  in  tail,  was  no  objection  to  the 
implication  of  cross-remainders  among 
them.  Jo. 


DAMAGE. 

See  Injunction. 

DEATH  OF  LEGATEE. 

See  Statute  1.  Vict.  o.  26,  ss.  3, 
S4,33. 

DEBT. 

See  CaKDiTORs,  I,  2,  5,  6,  7,  8. 
Equttablb  Set-off,  2,  3,  4. 

JuaiSDICTION,  5. 

Satisfaction,  1,  2. 

DEBTOR  AND  CREDITOR. 

The  legal  effect  of  acknowledging  a 
debt  barr^  by  the  Statute  of  Limitations 
is  that  of  a  promiae  to  pay  the  old  debt, 


which  promise  the  law  implies  from  the 
acknowledgment,  and  for  which  the  old 
debt  is  a  eonsideratioii  in  law ;  but,  if  the 
promise  is  limited  to  payment  of  the  old 
debt  in  a  certain  time,  or  in  a  particular 
manner,  or  out  of  a  specific  fund,  the  ere* 
ditor  can  claim  nothing  more  than  the  pro- 
mise gives  him,  for  the  old  debt  is  revived 
no  further  than  as  a  consideration  for  the 
new  promise.     Philipt  v.  Philips,      299 

See  Equitable  Set-off. 

PaiNCIPAL  AND  SuaSTT. 

Stat.  3  &  4  Wili.  4,  c.  104. 
Stat.  1  Sl  2  Vict.  c.  110,  s. 
14.  AND  15. 


DEBTS  UNASCERTAINED. 


See  ADMiNirrEATioN,  1. 


DECREE. 

See  Account,  1. 

CRKorroRs'  Suit. 
Jurisdiction,  1,  2,  4. 
Supplemental  Bill,  2. 


DEEDS. 
See  Discovert. 

DEMISE. 

See  Escheat. 

DEMURRER. 

1.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waiving  the  relief  prayed 
against  the  demurring  defendant  Orif- 
fith  V.  RieketU.  476 

2.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  oi*  pay  what  was  due  to  her  from 
the  estate  of  which  she  was  the  represen- 
tative, or  to  account  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in  what 
character  she  wasbroaght  before  the  court, 
her  demurrer  was  allowed.  lb. 
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See  JUAIBDXCTION,  I. 

Partnirbhip,  3. 
Pleaoimq,  4>  5,  6. 


DEVISE. 


respect   to   ite  proieeatkm.     Stagg   r. 
Knowlet,  941 

See  Contif  5. 

Stat  of  PROoBSDiNas,  4. 


See  MieTAKi. 

DEVISEE. 
See  DiscoTERT. 

DISCLAIMER. 
See  EviDKRCB,  2.*    • 

DISCOVERY. 

Bill  of  diecotrery  in  aid  of  an  ejectment 
by  a  plaintiff,  claiming  as  heir-at-law 
against  the  devisees  of  a  feme  covert,  al- 
leging the  absence  of  any  power  of  ap- 
pointment in  snch  feme  covert,  or  that  it 
was  never  doly  exercised  by  her.  The 
only  issue  raised  on  the  pleadings  being 
on  the  validity  of  the  appointment  by  the 
devisee,  the  plaintiff  was  held  not  to  be  en- 
titled to  the  production  of  the  deeds,  under 
which  the  defendants  alleged,  that  the 
power  of  appointment  was  given  to  their 
devisor,  although  it  appeared,  that,  by 
such  deeds,  the  estate  was  limited  to  her 
heirs  and  assigns,  in  default  of  appoint- 
ment   Bennett  v.  Oloemfp,  578 

See  Plea,  3,  4. 

Production  of  Documents. 
Stat  of  Proceedings,  .5. 

DISMISSAL  OF  filLL 

1.  Reasons  for  not  declaring  the  dismis- 
sal of  the  bill  to  be  without  prejudice  to 
another  suit  Oloueetter  {Mayor  ^c.)  v. 
Wood,  148 

2.  On  the  motion  to  dismiss  the  bill  for 
want  of  prosecution,  under  the  1 6th  and 
17th  (amended)  Orders  of  1828,  the  court 
wiy  not  enter  into  the  merits  of  the  cause 
to  determine  whether  the  bill  should  be 
dismisBed  without  costs  ;  but  will,  with  re- 
ference to  the  question  whether  the  com- 
mon order  shoidd  be  made,  consider  only 
the  conduct  of  the  partiee  in  the  cause  in 


DIVIDENDS. 


See  Statute  4  &  5  Will.  4,  a  22. 


DOWER. 

1.  The  testator  doTised  all  his  real  ee^ 
tate  to  a  trustee  upon  trust  for  sale,  with 
power  to  convey  the  same  to  purchasers 
without  the  concurrence  of  any  penon  or 
penons  beneficially  claiming  under  his 
will ;  and  he  directed  the  trustee  to  stand 
possessed  of  the  proceeds  of  such  sale,  to- 
gether with  the  residue  of  his  personal  es- 
tate, upon  trust  to  pay  one  moiety  of  the 
interest  and  dividends  thereof  to  his  wife 
during  her  widowhood,  and  the  other 
moiety  of  such  interest  and  dividends 
(and  the  whole  after  his  wife's  decease  or 
second  marriage)  to  his  sister  for  her  life  ; 
with  remainder,  as  to  the  whole  of  the 
trust  funds,  to  the  children  of  the  testator's 
sister  for  their  lives  and  the  life  of  the  sur- 
vivor ;  remainder  over.  The  widow  of  the 
testator  was  dowabie  of  part  of  the  real 
estate : — Held,  that  the  widow  was  enti- 
tled both  to  her  dower  and  to  the  benefit 
given  to  her  by  the  will.    Ellu  v.  Lewis, 

310 

2.  Where  the  devise  of  land  is  in  trust 
for  sale,  the  mode  of  applying  the  proceeds 
does  not  afllect  the  question,  whether  tlie 
widow  is  entitled  to  her  dower,  or  is  put  to 
her  election.  /6.  319. 

See  Election. 


EQUITABLE  ASSIGNMENT. 


See  AmoNMENT. 


EQUITABLE  MORTGAGE. 
See  MoRTQAOE,  2. 


EQUITABLE  SET-OFF. 
1.  A  share  of  rent  due  from  the  occapy- 
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mg  tenant'  of  certain  piemisea  to  the  estate 
of  a  testatrix,  who  was  one  of  several  ten- 
ants in  common  of  the  same  premises,  al- 
lowed to  be  set  off  by  her  executors  in  a 
suit  for  a  legacy  bequeathed  by  the  testa- 
trix to  the  debtor ;  but  not  as  against  a 
legacy  bequeathed  by  the  testatrix  to  the 
wife  of  the  debtor.  Mac  Mahon  ▼.  Bureh- 
eU,  97 

2.  In  a  suit  by  a  legatee  to  obtain  pay- 
ment of  the  legacy  out  of  the  assets  of  the 
testator,  in  a  due  colirse  of  administration : 
— Held,  that  the  executor  might  retain  so 
much  of  the  legacy  as  was  sufficient  to 
satisfy  a  debt  due  from  the  legatee  to  the 
testator,  at  the  time  of  his  death,  although 
the  remedy  for  such  debt  was,  at  the  time 
of  the  death  of  the  testator,  barred  by  the 
Statute  of/ Limitations,  21  Jac.  li  c.  16. 
Cowrtenay  v.  WiUiamt,  639 

• 

3.  Whether  the  executor  would  have 
had  the  same  right  of  retainer  if  the  suit 
had  been  for  payment  by  himself  person 
ally,  and  not  out  of  assets  of  the  testator — 
qwBre,  lb. 

4.  A.  was  indebted  on  bond  to  B.  B. 
died,  leaving  C.  his  sde  next  of  kin,  who 
obtained  letters  of  administration  of  his  es- 
tate. The  estate  of  B.,  after  all  debts, 
&«.  were  paid,  left  a  clear  residue  exceed- 
ing the  amount  of  the  bond  debt  A.  be- 
came surety  for  C.  by  joining  in  promis- 
•ory  notes.  C.  became  an  insolvent  debt- 
or, and- A.  was  compelled  to  pay  the  notes. 
C  died,  and  then  the  assignee  under  his 
insolvencv  took  out  letters  of  administra- 
tion de  bonis  non  of  B.,  and  sued  A.  on 
the  bond : — Held,  that  A.  might  set  off  the 
sums  which  he  had  beeu  compelled  to  pay 
as  surety  for  C.  against  the  bond  debt. 
JonetY.  Mo99op,  568 

5.  The  obligor  in  a  bond,  becoming 
surety  for  advances  to  the  obligee,  aud 
being,  after  the  insolvency  of  the  obligee, 
compelled  to  pay  the  debt  for  which  he 
had  become  surety,  is  entitled  to  set  off 
the  sum  so  paid  against  the  amount  due 
upon  the  bond.  lb. 

See  Account,  2. 


EQUITY  OF  REDEMPTION. 

Distinction  between  an  equity  of  re- 
demption and  a  mere  tmst.  Viteouni 
Downe  v.  Morris,  404 


ESCHEAT. 

1.  The  lord  of  a  manor  taking  by 
cheat,  on  the  death  of  a  tenant  without 
heirs,  the  fee-simple  of  lands  holden  of  the 
manor,  but  subject  to  a  demise  by  way  of 
mortgage  for  a  term  of  years  created  hf 
the  tenant,  is  entitled  in  equity,  as  against 
the  mortgagee,  to  redeem  the  term.  Vis- 
count  Downe  v.  Morris,  394 

2.  If  the  lord,  taking  lands  by  escheat, 
on  the  failure  of  heirs  of  his  tenant,  is 
liable,  under  the  statute  3  db  4  Will.  4,  c. 
104,  out  of  such  lands  to  pay  a  mortgage 
debt  of  the  tenant  chaiged  thereon,  he  is 
entitled  to  redeem  the  lands,  and  get  io 
the  securities  which  the  creditor  held  for 
the  debt.  lb. 


ESTATE-TAIL. 


See  Ct  Pres,  3. 


EVIDENCE. 

1.  Letters  proved,  but  not  particularly 
mentioned  in  the  pleadings,  are  not  there- 
fore inadmissible  ;  but  if  the  production  of 
such  evidence  would  operate  as  a  surprise 
on  the  other  party,  the  court  will  not  give 
effect  to  it,  without  giving  the  party  to  bo 
affected  by  it  an  opportunity  of  controvert- 
ing it    Malcolm  v.  Scott,  39 

2.  Circumstances  under  which  the  an- 
swer or  disclaimer  of  one  defendant  may 
entitle  the  plaintiff  to  a  decree  in  the  cause, 
as  against  another  defendant,  although  the 
answer  or  disclaimer  of  one  defendant  is 
uot  evidence  against  the  other.  Oreen  v. 
Pledger,  165 

3.  Evidence  on  which  the  Court  might 
decree  the  specific  performance  of  an  al- 
leged agreement,  according  to  one  con- 
straction  of  a  writing  which  was  of  doubt- 
ful meaning,  where  a  convejrance,  accor- 
ding to  a  different  construction,  had  been 
executed  by  the  vendor,  and  accepted  by 
the  purchaser.      Humphries  v.    Home, 

277 

4.  It  being  admitted,  or  proved,  that  ad- 
vances had  been  made  by  the  testator  to 
the  legatee : — Held,  that  cheqnee  drawn 
by  the  testator  on  his  bankers,  in  favor  of, 
and  paid  by  them  to,  the  legatee,  were 
evidence  on  the  question  of  the  amount  of 
such  advances  *  and  that  an  adauasion  of 
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a  debt  to  the  testator,  made  by  the  le^tee 
ia  hie  balance-eheet,  and  examination 
under  his  bankruptcy,  (though  it  did  not 
charge  binuelf  eo  as  to  take  the  debt  out 
of  the  Statute  of  Limitations,)  was  evi- 
dence of  the  charactor  of  the  advances 
which  had  been  made,  on  the  question, 
whether  snch  advances  were  loans  or  giils. 
Courtenay  ▼.  Williams,  539 

5.  Semhle,  an  examined  copy  of  a  lettev 
of  attorney,  inrolled  in  the  office  of  record 
in  Jamaica,  is  not  admissible  in  evidence 
(without  more ;)  althoueh  an  examined 
copy  of  a  deed  so  inrolled  is,  by  force  of 
acts  of  the  local  legislature,  admissible. 
Faulkner  ▼.  Daniel,  221 

See  Ademption,  2. 
Satisfaction,  3. 


EXAMINATION  IN  BANK- 
RUFTCY. 

See  Evidence,  4. 


EXCEPTIONS. 

Leave  to  amend  the  bill,  without  preju- 
dice to  exceptions  to  the  answer  which  had 
been  over-ruled.     Woods  w.  Woods,   411 

See  pARTNEEsmp,  2. 
Pro  Intkrbssb  suo. 


EXECUTOR  AND   ADMINISTRA- 
TOR. 

The  administrator  under  a  limited  ad- 
mmistration,  granted  by  the  proper  Eccle- 
siastical Court,  represents  the  estato  of  the 
deceased  to  the  extent  of  the  authority 
conferred  by  the  letters  of  administration  ; 
but  if  the  administration  granted  be  more 
limited  than  the  purposes  of  the  suit  re- 
quire, and  it  is  in  the  power  of  the  plaintiff 
to  obtain  a  more  general  administration, 
the  court  may  require  him  to  do  so. 
Faulkner  v.  Daniel,  207 

See  Account,  4,  5. 

EaurTABLR  SsT-orF,  2, 3,  4. 
Legacy,  8, 11. 


FAMILY. 
The  testator  bequeathed  Eevaral  lega- 

Vol.  in.  27 


cies,  and,  among  others,  to  S.  W.  14,0002., 
«  and  to  the  lattor  gentleman's  family 
6000/.'*  S.  W.  had  six  children,  all  living 
at  the  date  of  the  testamentary  instru- 
ment, and  at  the  death  of  the  testator,  and 
no  (>ther  issue : — Held,  that  such  six  chil- 
dren were,  as  joint  tenants,  exclusively  en- 
tiUed  to  the  legacy  of  60002.  Wood  v. 
Wood.  65 

See  Alienation. 


FERRY. 
See  pBNALTiEa 

FORECLOSURE. 
See  MoaTOAOB,  1. 

FOREIGN  COURT. 
See  JuaisDiCTioN,  3. 

FORFEITURE, 
See  AuENATiOH. 

FRAUD. 

See  Infant. 
Pleading,  6. 

FRAUDULENT  CONVEYANCE. 
See  Pao  iNTBasssE  suo. 

GENERAL  ORDERS. 

XVL  (Amended)  of  1828. 

See  Dismissal  of  Bill,  2. 
XVII.  Id. — See  Dismissal  of  Bill,  2. 
XVI.  of  August,  1841. — See  Anbwbk. 

XVII.  M— See  Ambwek. 

XXL  /J.«See  Answbb. 
XXIIL  M^See  Corr  or  Bill. 
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XXIV.  Id, — See  Corr  of  Bill. 


XXXVIII.  Id. 


ILL.  Id. 


Pa^tnbiibhip,  2. 


To  a  bill  to  enforce  payment  of  a  legacy 
charged  on  real  and  personal  estate,  the 
heir-at-law  of  the  survivor  of  the  trustees 
appointed  by  the  testator,  and  the  personal 
representative  of  the  testator,  should  pro- 
perly be  parties ;  but  the  defendants  not 
having,  by  plea  or  answer,  objected  that 
such  heir  or  personal  representative  were 
necessary  parties,  the  court,  under  the 
40th  Order  of  August,  1841,  in  the  circum- 
stances of  the  case,  make  a  decree  saving 
th«r  rights.    Faulkner  v.  Daniel,       199 


XLIX.  Id. — See  Pleading,  1. 


HEIR-AT-LAW. 

See  Discovery. 

Stat.  4  &  5  Will.  4,  c.  22. 


HUSBAND  AND  WIFE. 

See  Ademption,  3. 
Alienation. 
Equitable  Set-off,  1. 
Fahilt. 
Separate  Use. 


INFANT. 

Payment  by  a  trustee  to  an  infant  cestui 
que  trust,  nineteen  years  of  age,  on  the 
false  representation  by  herself  and  her 
parents,  that  she  had  attained  the  age  of 
twenty-one,  held  to  be  a  discharge  to  the 
trustee  for  the  sum  so  paid ;  but  a  release 
executed  by  the  infieuit  to  the  trustee  of  all 
demands  in  respect  of  the  trust,  held  not 
to  be  a  bar  to  a  suit  by  the  same  cestui 
que  trust  against  the  trustee,  although  such 
suit  was  not  brought  until  seven  years  after 
the  cestui  que  trust  had  attained  twenty- 
one.     Overton  v.  Banieter.  503 

See  MoRTOAOOR  and  Murtoaoeb,  I. 


INJUNCTION. 

I.  The  pendency  of  proceedings  before 
the  Judge  at  chambers  to  settle  the  pleas 
to  the  action  is  no  gromd  for  varying  the 


form  of  the  order  for  extendti^the  com- 
mon injunction  to  atay  trial.  Woodall  v. 
White.  4U 

2.  That,  where  the  opinion  of  the  conrt 
was  not  clearly  for  or  against  the  plain- 
tiff, it  would  be  governed  by  the  balance 
of  inconvenience,  on  either  side  in  granting 
or  refusing  the  injunction  ;  and  where  the 
damage  to  the  plaintiff  was  shown  to  be 
small  in  amount,  the  Court  would  not  pre- 
judice the  legal  question  by  granting  the 
injunction,  but  would  require  an  account  to 
be  kept  pending  the  trial  at  law.  Cory  v. 
Yarmouth  and  Norwich  Railway.      593 

See  Contempt. 

Jurisdiction,  2. 
Parties,  2. 
Penalties. 

Principal  and  Sdrstt. 
Receiver,  2. 

SfeGIFIO  CHATTBIil. 


INQUIRIES. 

After  several  references  to  the  master, 
and  after  the  cause  had  been  argued  and 
judgment  given  on  further  directious,  the 
Court  refused  to  stay  the  distribution  of  the 
fund  and  direct  a  further  reference  with 
respect  to  a  new  case  as  against  certain 
creditors,  which  case  it  did  not  appear  that 
the  parties  might  not  have  previously 
brought  forward,  and  which  was  not  proved 
by  the  evidence  adduced.  Philips  v. 
Fhilipe,  301 


INSOLVENT  DEBTOR. 

1.  An  insolvent  debtor  cannot,  on  the 
mere  allegation  that  the  assignee  in  the  in- 
solvency colludes  with  a  debtor  to  the 
estate,  and  refuses  to  sue,  sustain  a  suit  for 
a  legacy  which  passed  by  the  assignment 
of  his  estate  and  effects  under  the  insolven- 
cy, although  charging  that  the  legacy,  if 
recovered,  will  afford  a  balance  after  satis- 
fying all  his  debts ;  and  praying  that  the 
legacy  may  be  paid  either  to  the  assignee 
or  to  himself ;  nor  can  the  suit  be  sustara- 
ed,  even  if  the  provisional  assignee  appear, 
and  submit  to  be  bound  by  the  decree ;  for 
the  provisional  assignee  cannot  empower 
another  party  to  sue  for  the  insolvent's 
estate,  except  by  allowing  such  other  party 
to  sue  in  his  (the  aasignee's)  name. 
Major  V.  Aukland.  77 

2.  Whether,  if  the  alleged  eoUoaion  or 
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nlonl  to  sne  were  proved)  the  insolveDt 
could  rastam  such  a  suit — quare  ?        lb. 

See  EauTTABLE  Sbt-oiv,  4,  5. 

INTEREST. 

See  Stat  or  Pkookbdinos,  1. 
Vendor  and  Pdjichaber. 


INTERROGATORIES. 

See  Supplemcntal  Bill,  2. 
WiTNias. 


INVESTMENT. 

See  ADBnNiBTRATioN,  2,  3. 
convsrsion,  1,  2. 
Costs,  2. 
Vendor  and  Purchaser. 


IRREGULARITY. 


See  Appearance. 


ISSUE. 

See  Construction,  1,  2. 
Legacy,  1^. 

Stat.  3  &  4  Will.  4,  o.  27. 
Stat.  1  Vict.  o.  26,  ss.  3,  24,  33. 


JOINT  STOCK  COMPANY. 

The  plaintiffs,  who  claimed  as  trustees 
of  a  diasolved  baukiug  company,  and  were 
proved  to  have  been  partners  in  the  com> 
pany,  held  entitled  to  sustain  a  suit,  as  re- 
presenting the  company,  against  a  defend- 
ant who  had  been  in  the  habit  of  transact- 
ing business  with  the  company,  and  had 
dealt  with  the  trustees  in  that  character, 
and  by  his  answer  to  the  suit  made  no  pos- 
itive suggestion  that  the  plaintiffs  did  not 
sufficiently  represent  the  company.  OoT' 
don  ▼.  Pym,  223 

See  Parties,  8. 


JOINT  TENANCY. 

Severing  joint  tenancy.   Wood  v.  Wood, 

67 


See  Cr  Prks,  2. 

Tenancy  in  Common. 


JUDGMENT  CREDITOR. 

An  equitable  mortgagee  of  lands  is  en- 
titled in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable 
mortgage,  has,  subsequently  thereto,  re- 
covered judgment  against  the  mortgagor, 
and  obtained  actual  possession  of  the  lands 
by  writ  of  elegit  and  attornment  of  the 
tenants.     "Whitworth  v.  Oaugain,       416 

See  Stat.  1  &  2  Vict.  o.  110,  ss.  14, 15. 


JURISDICTION. 

1.  The  next  of  kin  of  an  intestate  filed 
their  bill  in  equity  in  the  Supreme  Court  of 
Newfoundland,  against  A.,  the  brother  and 
deceased  partner  of  the  intestate,  for  an 
account  of  the  estate  of  the  father  of  A., 
and  of  the  intestate,  possessed  by  A.,  and 
on  account  of  the  partnership  transactions, 
and  the  dealings  of  A.  with  the  estate 
since  the  death  of  the  intestate.  The  bill 
was  taken,  pro  confosso,  against  A.  in  the 
Colonial  Court,  and,  on  a  reference,  the 
Master  reported  that  certain  sums  were 
due  to  the  several  next  of  kin  on  account 
of  the  estate  of  the  intestate's  father  pos- 
sessed by  A. ;  but  that  no  account  between 
A.  and  the  intestate  had  been  laid  before 
him :  the  Supreme  Court  decreed  that  the 
sums  found  by  the  Master  to  be  due  to  the 
next  of  kin  and  the  costs  should  be  paid  to 
them  by  A.  The  next  of  kin  brought 
their  actions  in  this  country  against  A. 
upon  the  decree.  A.  then  filed  his  bill  in 
this  court  against  the  next  of  kin  and  per- 
sonal representative  of  the  intestate,  stat- 
ing that  the  intestate's  estate  was  indebted 
to  him  on  the  partnership  accounts,  and  on 
private  transactions;  alleging  various  er- 
rors and  irregularities  in  the  proceedings  in 
the  Supreme  Court,  and  that  A.  intended 
to  appeal  therefrom  to  the  Privy  Council ; 
and  praying  that  the  estate  of  the  intestate 
might  be  administered,  the  partnenhip  ac- 
counts taken,  the  amount  of  the  debt  duo 
to  A.  ascertained  and  paid,  and  the  next  of 
kin  restrained  by  injunction  from  proceed- 
ing in  their  actions.  Henderton  v.  Hender^ 
MR,  100 

Demurrer,  for  want  of  equity,  allowed 
on  the  ground  that  the  whole  of  the  mat- 
texB  were  in  question  between  the  parties, 
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and  might  pn^rly  have  beon  the  sabjeot 
of  adjudication  in  the  suit  before  the  Su- 
preme Court  of  Newfoundland.  Hcnder- 
mtn  y.  HtndertoUt  100 

9.  That,  inasmuch  ae  the  Privy  Coun- 
cil is  the  court  of  appeal  from  the  colonial 
eoart,  and  has  jurisdiction  to  stay  the  exe- 
cution of  the  decree  pending  the  appeal » 
the  court  will  not  interfere  by  injunction, 
on  the  ground  of  error  or  irregularity  in  the 
decree  of  the  colonial  court  lb. 

3.  Whether,  in  a  case  of  error  shown 
in  the  judgment  of  the  court  of  a  foreign 
country,  from  which  there  was  no  appeal 
to  any  of  her  Majesty's  courts,  the  deci- 
sion would  be  the  same— ^u^sre  ?         lb. 

4.  The  court  having  interfered  by  in- 
junction to  restrain  the  payment  of  a  legal 
debt,  admitted  by  the  debtor  to  be  due  to 
the  nominal  creditor,  has  then  jurisdiction 
to  decree  payment  of  the  debt  against  the 
debtor,  without  sending  the  party  entitled 
to  the  payment  to  recover  it  by  the  use  at 
law  of  the  name  of  the  nominal  creditor. 
Oreeny,  Pledger,  165 

See  Co-OCPENDANTB. 

Partnership,  2. 
Penalties. 
Specific  Chattels 


LAPSE. 

See  Construction,  2. 
Creditors,  2. 
Stat.  1  Vict,  g  26,  ss.  3,  24,  33. 


LAPSE  OF  TIME. 

See  Leo  ACT,  13. 
Partnership,  1. 


LEAVE  OF  COURT. 


See  Service. 


LEGACY. 

1 .  The  testator,  by  his  will,  gave  to  his 
executoiB  beneficially  all  his  property 
which  he  might  not  dispose  of,  subject  to 
his  debts  and  any  bequests  which  he  might 
afterwards  make ;  and  made  a  codicil  of  a| 


later  date  in  these  words'.—^'  In  a  eodaeH 
to  my  will,  I  gave  the  corporation  of  GrUm- 
cester  140,0002.  In  this,  I  wish  my  ex- 
ecutors would  give  60,000i.  more  to  them 
for  the  same  purpose  as  I  have  before 
named."  No  other  codicil  was  found  con- 
taining any  bequest  to  or  mention  of  the 
corporation.  On  a  bill  by  the  corporation 
against  the  executors  and  the  Attorney- 
General,  for  payment  of  the  140,0002. 
and  60,U002.,  and  to  have  the  interest  of 
the  corporation  therein  declared : — Heldj 
that  the  purpose  of  both  legacies  most  be 
deemed  to  have  been  the  same,  and  to 
have  been  expressed  in  the  codicil  referred 
to,  as  giving  the  first  legacy.  Glouteeter 
{Mayor,  ^e.)  v.  Wood,  131 

2.  That,  in  construing  the  codicil,  the 
court  must  exclude  from  its  consideration 
the  proceedings  before  the  B«cclesiastical 
Court,  on  the  question  of  the  admission  to 
probate  of  the  will  and  codicil.  /ft. 

3.  That  the  plaintiffi  must  be  regarded 
as  admitting,  in  the  suit,  that  no  other  cir- 
cumstances proper  for  the  consideration  of 
this  court,  as  af&cting  the  claim  of  the 
corporation  to  the  legacies,  were  known. 

lb, 

4.  That  a  bequest  of  a  legacy  to  an  in- 
dividual for  a  purpose  expreoeod  elsewhere, 
and  which  purpose,  from  some  nnex|riained 
cause,  is  unknown  to  the  court,  creates 
such  an  uncertainty,  that  a  court  of  con- 
struction cannot  declare  the  intention  of 
the  testator.  lb, 

5.  That,  although  it  was  improbable 
that  the  legiicies  to  the  corporation  were 
efiven  ill  trust  for  a  private  person,  yet  there 
being  no  le^I  presumption  that  Huch  was 
not  the  purpose  referred  to,  the  court 
could  not  presume  that,  because  the  lega- 
tee was  a  corporation,  the  legacy  was 
therefore  upon  a  charitable  trust  to  which 
uncertainty  of  object  would  be  no  objec- 
tion. /&. 

6.  That  the  proposition  that  the  court 
does  not  presume,  and  that  merely  preca- 
tory words  do  not  create,  a  trust,  supposes 
the  whole  intention  of  the  testator,  so  far 
as  it  had  been  committed  to  writing,  to  be 
before  the  court,  and  that  the  uncertainty 
is  occasioned  by  the  intention  which  is  de- 
clared ;  and  does  not  apply  to  a  case  in 
which,  from  the  terms  of  the  bequest,  it 
would  appear  that  there  was  a  written 
expression  of  the  intention  of  the  testator 
which  is  not  before  the  court,  and  the 
uncertainty  is  occasioned  by  the  absence 
of  that  written  declaration,  lb 
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7.  Thai  it  being  the  duty  of  the  exeen- 
ton  to  protect  the  interests  of  the  lesidoary 
legatees  against  the  claims  of  other  per- 
eomi  on  the  estate,  the  circumstance  that 
the  executors  were  also  residuary  legatees, 
was  inunaterial  to  the  case.  Oloueetter 
{Mayor,  4^,)  v.  Wood,  13\ 

8.  Whether,  if  the  plaintiffii,  on  the  con- 
stmction  of  the  codicil  which  was  proved, 
would  havo  been  held  entitled  to  the  lega- 
cios,  the  court  would  not, — before  it  treat- 
ed the  absence  of  the  missing  codicil  as 
evidence  of  revocation  of  the  legacies, — 
have  inquired  into  the  circumstances  relat- 
ing to  that  absence-- gu<ere  ?  lb 

9.  The  testator,  by  his  will,  charged  his 
debts  and  legacies  upon  his  real  and  per 
sonal  estate,  and  gave  such  real  and  per 
sonal  estate  to  trustees  upon  trust  for  his 
nephew  for  life,  (to  whom  also  he  gave  a 
legacy,)  with  remainder  to  the  first  and 
other  sons  of  the  nephew  successively  in 
tail  male,  with  remainder  to  the  second 
and  every  otht*r  son  of  the  testator's  brother 
successively,  in  tail  male,  remainder  of 
the  testator's  own  right  heirs ;  and  added 
— "  and  upon  this  last-mentioned  contin- 
gency, failing  heirs  male  of  my  said  broth 
er,  and  of  my  said  estate  going  to  my 
right  heira  more  remote  as  aforesaid,  then 
1  do  hereby  charge,  subject,  and  make 
liable  my  said  estate  with  the  payment  of 
the  sum  of  5000/.  to  my  niece."  The 
testator  died  in  1775,  leaving  his  brother 
his  heir-at-law.  The  nephew  entefed  into 
possetfsion  of  the  real  esttite,  which  consist- 
ed of  a  plantation  in  Jamaica,  subject  to  a 
mortgage  created  by  thn  testator  in  1 76i). 
The  brother  allerwards  died,  leaving  the 
nephew,  his  only  son  and  then  heir-at-law 
of  the  testator:  the  nephew  died  in  1822, 
without  issue  male.  The  bill  was  filed  in 
I  ml  against  the  mortgagees  and  the  de- 
visees of  the  nephew  to  obtain  payment  of 
the  niece's  legacy  of  50002.  -.—Held,  that, 
on  the  death  of  the  nephew  without  isBue 
male,  the  event  happened  on  which  the 
niece  would  become  entitled  to  the  legacy 
of  50001. ;  and  that  it  was  not  too  remote 
Faulkner  v.  Daniel,  199 

10.  That  the  nephew  was  only  bound 
in  his  lifetime  to  keep  down  the  interest  of 
the  debts  and  legacies ;  and  that  he  was 
entitled  to  keep  on  foot,  as  subsisting 
charges  against  Uie  real  estate,  the  princi- 
pal of  the  debts  and  legacies  paid  off  by 
him,  and  also  his  own  legacy.  lb. 

11.  Tliat  an  administrator  of  the  nephew, 
to  whom  letters  of  administration  had  been 
granted  limited  to  the  pucposes  of  the  suit, 


was  a  sufficient  representative  of  the  per- 
sonal estate  of  the  nephew  in  the  cause. 
Faulkner  t.  Darnel,  199 

12.  Devise  of  real  estate  to  A.  for  life, 
subject  to  the  payment  of  20001.  a-piece 
to  B.,  C,  and  D.,  or  to  their  respective 
lawful  issue,  twelve  months  after  the 
death  of  the  testator,  and  devise  of  the 
same  estate  in  remainder,  on  the  death  of 
A.,  to  his  children  as  he  should  appoint, 
charged  with  a  further  sum  of  3000/. 
a-piece  to  B-,  C,  and  D.,  or  to  their 
respective  lawful  issue.  B.,  C,  and  D., 
survived  the  testator.  B.  died,  without 
issue,  in  the  lifetime  of  A.,  and  C.  and  D. 
died  in  the  lifetime  of  A.,  leaving  issue  : — 
Held,  that  the  legacies  to  B.,  C,  and  D., 
vested  in  the  legatees,  subject  to  be  divest- 
ed in  favor  of  their  children,  in  case  of 
their  death,  leaving  children  ;  and,  there- 
fore, that  B.  took  both  the  legacies  abso- 
lutely, and  C.  and  D.  took  the  legacies  of 
2000/.  each,  absolutely,  and  the  children 
of  C.  and  D.  took  the  legacies  of  3000/.  by 
substitution  for  their  parents.  Salisbury 
V.  Petty,  86 

13.  Legatees  whose  le^cies  were 
charged  on  real  estate,  subject  to  prior 
charges,  not  afiected  by  lapse  of  time  so 
long  as  any  of  the  prior  charges  subsisted. 
Faulkner  t.  Daniel,  212 

14.  Different  construction  of  a  bequest 
to  peraons  who  had  been  creditors,  but  had 
been  paid  in  full,  where  the  payment  had 
been  made  before,  and  where  after,  the 
date  of  the  will.     Philips  v.  Philips, 

298 

15.  Whether  the  right  of  a  creditor  to  a 
share  of  the  residue  would  not  be  sustained, 
if  the  principal  of  his  debt  had  been  paid, 
but  he  had  not  received  intereet  upon  the 
debr  for  the  time  that  the  payment  was  de- 
layed— quitre  ?    Id.  303 

19.  Raising  legacy  out  of  real  estate. 
Salisbury  v.  Petty,  94 

See  Ademption,  1 , 2,  3, 4. 
Construction. 
Costs,  3,  5. 
Crkditors,  1 , 2, 7,  8. 
Equitable  Set-off,  2,  3. 
Family. 


LEGATEE. 

See  Afportionmbnt. 

Stat.  1  Vior.  a  26,  si.  3,  S4,  33. 
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LEGATEES'  SUIT. 
See  AocouMTt  3*  5. 


LETTER  OF  ATTORNEY. 


See  Evidence,  5. 


LIEN. 

See  Assignment. 
Plea,  3,  4. 


LIMITED  ADMINISTRATION. 

See  Executor  and  Administeator. 
Legacy,  11. 


LIS  PENDENS. 

See  Parties,  6. 
Trustee. 


LORD  OF  MANOR. 

See  Escheat. 
Receiver,  3. 


MAINTENANCE. 


See  Alienation. 


MISTAKE. 

A  testator  devised  his  freehold  estate  to 
his  widow,  charcred  with  a  legacy  to  an- 
other, and  also  bequeathed  to  his  widow 
his  personal  estate.  The  widow,  by  her 
will,  gave  a  leasehold  estate,  part  of  the 
same  property  (erroneously  describing  it  as 
freehold,)  to  A.,  subject,  in  conjunction 
with  the  freehold  premises,  to  the  legacy ; 
and  she  devised  the  freehold  premises  to  B., 
subject,  with  the  premises  devised  to  A.,  to 
the  payment  of  the  same  legacy  : — Heldf 
that  the  fact  of  the  testatrix  having  given 
the  estates  to  A.  and  B.  respectively  in  the 
mistaken  supposition  that  both  the  estates 
were,  under  the  will  of  the  original  testa- 
tor, subject  to  the  legacy,  but  which  he 
had  charged  on  the  freehold  only,  was  no 
ground  for  exonerating  the  estate  bequeath- 
ed to  A.>  or  there  was  no  reason  to  pre- 


sume that  the  testatrix  would  have  appor- 
tioned her  bounty  difierently  if  the  mistake 
had  not  occurred.     Westcott  v.  CuUiford, 

265 


MORTGAGE. 

1.  The  mortgagee  of  a  reversionary  in- 
terest in  stock  iu  the  public  funds,  with  a 
power  of  sale,  may  bring  forth  his  bill  for 
foreclosure ;  and  is  entitled  to  a  decree  in 
the  common  form  for  an  account,  and,  in 
default  of  payment,  for  foreclosure.  Slade 
V.  Rigg,  35 

2.  An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor,  who, 
without  notice  of  the  equitable  mortgage, 
has,  subsequently  thereto,  recovered  judg- 
ment against  the  mortgagor  and  obtaineid 
actual  possession  of  the  lands  by  writ  of 
elegit,  and  attornment  of  the  tenants. 
WhitworthY.  Gaugain,  416 

See  Escheat. 


MORTGAGOR  AND  MORTGAGEE. 

1.  A.,  seised  in  fee,  mortgaged  for  a  term 
of  years,  and  afterwards  devised  the  mort- 
gaged premises,  and  died.  The  mortgagee 
brought  his  bill  against  the  devisees,  some 
of  whom  were  infants,  for  foreclosure  : — 
Held,  that  the  defendants,  during  the  in- 
fancy of  the  devisees,  were  not  entitled  to 
a  decretal  order  on  motion,  under  the  stat. 
7  Geo.  2,  c.  20,  s.  2,  or  under  the  general 
jurisdiction  of  the  court,  to  take  an  ac- 
count of  what  was  duo.  Taylor  v. 
Coates.  263 

2.  The  mortgagee  or  incumbrancer,  con- 
senting to  a  sale  of  the  mortgaged  premises 
in  an  administration  suit,  does  not  thereby 
waive  his  right  to  be  paid  his  principal,  in- 
terest, and  costs  out  of  the  monies  produced 
by  the  sale,  in  priority  to  the  costs  of  the 
plaintiffii  in  the  cause.  Hepvoorth  v.  Hea- 
lop.  485 

See  Consignee. 
Escheat. 
Parties,  1,3,4. 
Principal,  and  Agent. 
Supplemental  Bill,  2. 


MOTION. 

See  Mortgagor  and  MortoagkKi  1. 
STAT.3&4WiU.4,o.27. 
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NEXT  OF  KIN. 


See  TsNANcr  in  Common. 


NOTE  AT  FOOT  OF  THE  BILL. 


See  Anbwek. 


OFFICIAL  ASSIGNEE. 

In  suits  by  or  against  the  assignees  of  a 
bankrupt,  where  the  bankruptcy  took  place 
and  the  suit  was  instituted  before  the  sta- 
tute directing  the  appointment  of  official 
assignees,  and  no  official  assignee  is  a  party 
to  the  suit, — at  the  hearing  any  of  the  par- 
ties are  entitled  to  an  inquiry  whether  an 
official  asiignee  of  the  bankrupt's  estate 
has  been  appointed.     Tatam  v.  Williams. 

353 


OPENING  BIDDINGS. 


See  Costs,  6. 


PARTIES. 

1.  Trustees  appointed  to  sell  a  reverrion- 
.  ary  interest  in  stock,  and  pay  off  a  mort- 
gage thereon,  and  hold  the  surplus  for  the 
mortgagor,  are  not  necessary  parties  to  a 
bill  of  foreclosure  brought  by  the  mortga- 
gee.   iSlade  y.  Rigg$  35 

2.  An  injunction  to  restrain  a  defendant 
from  parting  with  the  property  in  question 
in  the  cause  may  be  granted,  notwithstand- 
ing a  principal  paf  ly  interested  is  out  of  the 
jurisdiction.     Malcolm  y.  Scott,  39 

3.  W.,  E.,  and  J.,  mortgaged  their  in- 
terests under  a  residuary  gift  to  B.  as  a 
security  for  the  debt  of  W. ;  and  B.  and  J. 
took  a  second  mortgage  on  W.'s  interest  to 
indemnify  them  against  the  consequences 
of  their  joining  in  the  first  mortgage.  Af- 
terwards W.  assigned  his  interest  in  the 
same  property  to  three  trustees  for  certain 
scheduled  creditors.  On  a  bill  by  E.  and 
J.  against  B.,  to  redeem  the  mortgaged 
property : — Held,  that  the  creditors  named 
in  the  schedule  were  necessary  parties, 
and  were  not  sufficiently  represented  by 
the  two  surviying  trustees  alone.  Holland 
V.  Baker,  68 


4.  That  the  eireamstance  that  the  trus- 
tees wore  partios,  not  only  in  that  charac- 
ter, but  abo  as  being  themselyee  creditors, 
did  not  render  them  sufficient  representa- 
tives of  the  absent  creditors,  who  were 
fifly-four  in  number ;  and  especially,  inas- 
mnch  as  one  of  the  trustees  had  also 
another  and  distinct  mortgage  on  the  equity 
of  redemption.  lb. 

5.  That  the  defect  of  parties  was  not 
supplied  by  a  supplemental  suit,  bringing 
before  the  court  a  few  of  the  other  credi- 
tors, to  which  supplemental  bill  the  trus- 
tees were  not  parties.  lb, 

6.  A  suit  was  instituted  to  administer 
and  ascertain  the  residue  of  an  estate,  and 
one  of  the  residuary  legatees,  alter  the  bill 
was  filed,  and  before  he  was  served  with 
the  subpoena  to  appear  and  answer,  assign- 
ed his  share :  the  assignee  was  held  to  1m  a 
necessary  party  to  the  suit.  Humble  y. 
Shore,  119 

7.  To  a  bill  to  enforce  payment  of  a  le* 
gacy  charged  on  a  real  and  perMnal  estatOi 
die  heir-at-law  of  the  survivor  of  the  trus- 
tees appointed  by  the  testator,  and  the  per- 
sonal representative  of  the  testator,  should 
properly  be  parties ;  but  the  defendants  not 
haviuff,  by  plea  or  answer,  objected  that 
such  heir  or  pereonal  representative  were 
necessary  parties,  the  court  under  the  40th 
Order  of  August,  1841,  in  the  circum- 
stances of  the  case,  made  a  decree  saving 
their  rights.     Faulkner  v.  Daniel,       199 

8.  A  few  of  the  partners  in  a  company 
consisting  of  more  than  one  hundred  and 
fifty  persons,  held  entitled  to  sue  on  behalf 
of  the  whole,  to  recover  a  debt  due  to  tho 
company.     Gordon  v.  Pym.  223 

See  Afportionmbnt,  2. 
Insolvknt  Dbbtor,  1. 
OFnciAii  Assignee. 


PARTNERSHIP. 

I.  Bill  by  surviving  partners,  against  the 
executors  of  a  partner  who  had  died  thir- 
teen yean  before  the  institution  of  the  suit, 
for  an  account  of  the  partnenhip  dealings 
and  transactions,  charging  that  thedecea»- 
ed  partner  was  indebted  to  the  firm  at  the 
time  of  his  deaths— dismissed  with  costs, 
on  the  ground  of  the  lapse  of  time,  no  new 
liabilities  of  the  former  partnership  appear- 
ing to  have  arisen,  or  become  known,  after 
the  death  of  the  deceased  partner.  7a- 
tam  v.  WUliam$,  347 
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3.  A  bill  for  a  partnenhip  account  and 
a  receiver,  dwnne  the  existence  of  the  part- 
uerahipf  ia  not  demurrable  merely  on  the 
ground  that  a  diflsolntion  is  not  prayed ; 
and,  therefore,  where,  to  a  bill  by  one  part- 
ner agaust  another,  alleging  that  the  de- 
fendant, by  conducting  himself  in  violation 
of  the  partnenhip  contract,  excluding  the 
plaintiff,  and  applying  the  assets  to  his  own 
use,  sought  to  force  the  plaintiff  to  dissolve 
the  partnership  before  the  end  of  the  term, 
and  praying  an  account  of  the  partnership 
transactions  and  a  receiver,  but  no  dissolu- 
tion, the  defendant  answered  one  interro- 
gatory, and,  submitting  that  the  bill  was 
demurrable,  declined,  under  the  38th  Or- 
der of  August,  1841,  to  answer  the  re- 
mainder,—exceptions  for  uisufficiency  were 
allowed  and  sustained.  Fairthorne  v. 
Weitan,  387 

3.  Articlee  of  partnership  provided,  that, 
on  the  31st  of  December  in  every  year,  or 
such  other  day  as  all  the  partners  should 
agree  upon,  a  general  partnership  account 
and  rest,  and  a  valuation  and  appraisement 
of  the  property  and  stock  should  be  made, 
and  signed  by  the  partners,  and,  on  the  ex- 
piration of  the  partnership  term,  the  part- 
nenhip property  should  be  realized  and  di- 
vided on  the  footing  of  such  last  annual 
rest ;  and,  if  any  partner  should  die  during 
the  partnership  term,  hb  representatives 
should  receive  payment  of  hb  share  of  the 
capital  and  stock,  as  ascertained  at  the 
last  annual  rest,  with  interest  thereon,  (in 
lieu  of  profits  from  that  time,)  by  instal- 
ments ;  and  such  representatives  to  have 
no  right  to  look  into  the  partnenhip  books. 
The  partnership  conthiued  for  several 
yean,  but  the  partnen  did  not  make  the 
annual  account  and  rest  as  provided  by  the 
articles.  One  partner  died: — Heldf  that 
the  representatives  of  the  deceased  partner 
were  not  entitled  to  a  sale  of  the  partner- 
ship property,  as  upon  a  dissolution  ;  that 
the  rest,  and  not  the  day  of  the  rest,  was 
the  essence  of  the  partnenhip  contract ; 
and,  therefore,  that  the  representatives  of 
the  deceased  partner  were  entitled  to  par- 
ticipate in  the  profits  up  to  the  time  of  his 
death  ;  and,  also,  to  have  the  account  ta- 
ken, by  means  of  the  partnenhip  books, 
m  the  usual  way.    Simmons  v.  Leonard 

5»1 

4.  By  an  agreement  between  some  of 
the  partnen  hi  a  colliery,  reciting,  that  it 
was  apprehended  it  would  be  competent 
for  one  partner  to  determine  the  joint  in- 
terest and  bring  the  partnership  property  to 
sale,  and  that  the  death  of  any  partner 
would  have  that  effect ;  and  that  they 
were  desirous  that  their  interests  should  be 


80  far  several,  that  the  share  of  any  partner 
should  be  transmissible  to  his  representa- 
tives,  and  that  the  partnenhip  interest 
should  not  be  determined,  and  the  entire 
property  sold,  without  the  consent  of  the 
majority  in  value,  but  each  should  be  com- 
petent to  sell  his  own  share  only ;  it  was 
agreed  that  each  of  them  should  hold  to 
himself,  transmissible  to  his  own  represen- 
tatives or  assigns,  an  aliquot  share  of  cer- 
tain of  the  partnenhip  property,  and  that 
their  joint  holding  should  not  be  subject  to 
the  ordinary  terms  applying  to  partnenhip 
property  so  as  to  entitle  any  one  of  them  to 
a  sale  without  the  concurrence  of  such  ma- 
jority, or  to  dissolve  the  partnership,  or  so 
as  to  cause  a  total  dissolution  of  partner- 
ship by  the  death  of  any  one  of  them : — 
Held,  that  this  was  not  an  agreement  by 
the  parties  that  the  representatives  of  a 
partner,  after  hb  death,  should  continue 
partnen  with  the  survivon,  and  contribute 
to  the  working  of  the  colliery  on  their  joint 
account ;  but  was  only  an  a|[reement  that 
none  of  the  partnen  or  their  representa- 
tives should  be  entitled  to  a  sale  of  mora 
than  hb  own  share  of  the  partnerdiip  pro- 
perty.    Tatamv.  WilUamg,  347 

See  CaBDrroRS,  3,  4. 
Partiks,  8. 
Plea,  2. 


PAYMENT  OUT  OF  COURT 


See  Stat  of  Procekdings. 


PENALTIES. 

1'  The  owner  of  a  ferry  obtained  an  act 
of  Parliament  enabling  him  to  build  a 
bridge  instead  of  a  ferry,  and  to  take  tolls 
thereon ;  and  enacting,  that  any  person 
who  should  evade  the  payment  of  the  tolls 
by  conveying,  or  aasistiug  to  convey,  pas- 
sengen,  &c.  across  tho  river,  within  the 
limits  of  the  ferry,  otherwise  than  by  the 
bridge,  should  forfeit  and  pay  408.  for  every 
such  offence,  to  be  recovered  in  a  summa- 
ry way  before  a  justice  of  the  peace,  and 
levied  under  a  warrant  to  be  issued  by  such 
justice ;  and  that  one  moiety  of  such  pe- 
nalty should  be  paid  to  the  informer,  and 
the  other  to  the  owner  of  the  bridge  ;  and 
that,  where  no  sufficient  dbtress  was  found, 
the  offender  might  be  committed  for  non- 
payment of  such  penalty ;  and  that  any 
party  ag^eved  might  appeal  from  any  or- 
der of  a  justice,  under  the  act,  to  the  quar- 
ter semonS)  but  no  order  or  proceedings  m 
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the  exeention  of  the  act  should  be  remov- 
ed by  certiorari  or  any  other  sait  or  process 
to  any  court  of  record  at  Weetminster. 
On  a  motion  to  restrain  a  railway  compa- 
ny*  whose  terminus  was  withiu  the  limits 
of  the  ferry,  from  conveying  railway  pas- 
sengers across  the  river  in  steam-boats : — 
Held,  that,  although  the  act  which  sub- 
stituted the  bridge  for  the  ferry  gave  the 
owner  of  the  bridge  no  right  of  action 
against  persons  evading  the  tolls,  yet,  if  be 
were  entitled  to  roeover  penalties  against 
offenders  under  the  act»  de  die  in  diem,  the 
court  would  protect  him  by  injunction  lh>m 
the  infringement  of  his  right.  That,  as  no 
action  could  be  brought,  under  the  act,  by 
the  plaintiff*  against  the  railway  company, 
in  respect  of  the  alleged  wrong,  th^  court 
would  not  simply  leave  the  plaintiff  to  pro- 
ceed by  distress,  in  order  thiat  his  legal 
right  might  be  tried  in  replevin,  but  would 
direct  an  issue  to  try  snph  right,  and  re- 
quire the  defendants  not  to  raise  any  objec- 
tion at  law  on  the  ground  that  the  alleged 
wrong  was  ^iiiM>iby.ft  isocpoEvtJon.  C^ 
V.  The  Yarmtfuih  and  Norwich  RaUwny 
Company  t  593 


PLAINTIFF. 

See  Administration,  S. 
Costs,  5* 


PLEA. 

1.  A  plea  of  no  partnership  to  a  bill  for 
a  partnership  account  is  defective  in  sub- 
stance, if  not  supported  by  an  answer  to 
allegations  in  the  bill,  which,  if  true,  would 
establish  the  partnership.  Hani*  v.  Har^ 
rit,  460 

2.  To  a  bill  for  a  partnership  account  by 
the  representatives  of  an  alleged  partner 
against  the  survivor,  suggesting  a  pretence 
by  the  defendant  that  no  partnership  ex- 
isted, and  charging  that  the  defendant  was 
in  possession  ot  documents  by  which  the 
fact  of  the  partnership  alleged  by  the  bill 
would  appear,  the  defendant  pleaded  no 
partnership,  and  supported  his  plea  by  an 
answer  to  the  alleged  facts,  but  did  not 
answer  as  to  whether  he  was  in  possession 
of  documents  showing  the  truth  of  the  bill : 
— Held,  that  the  defendant,  for  the  pur- 
pose of  the  argument  of  the  pleai  must  be 
intended  to  admit  that  he  had  in  his  pos- 
session evidence  which  would  prove  the 
partnership  ;  and  that  the  plea  must  there- 
fore be  overruled.  76. 

Vol.  m.  73 


3.  An  agreement  in  writing  for  the  sale 
of  an  estate  by  a  father  to  his  son  express- 
ed a  money  consideration ;  but  the  con- 
veyance of  the  estate  expressed  the  consi- 
deration of  natural  love  and  afiection.  To 
a  bill  by  the  son  for  a  discovery  of  the 
conveyance,  a  plea  of  the  agreement  in 
writing,  and  that  the  purchase-money  had 
never  heen  paid  or  released,  was  held,  un- 
der the  circumstances,  to  be  defective,  in 
not  averring  that  the  money  was  due. 
DrAke  v.  Drake,  523 

4.  Bill  of  discovery  in  aid  of  an  action 
of  ejectment.  Plea,  that  the  plaintiff  had 
contracted  to  purchase  the  estate,  and  that 
the  defendant  had  a  lien  on  it  for  the  un- 
paid purchase-money.  Semble,  that  the 
plea  is  no  defence  to  the  discovery  ;  but 
that  the  proper  mode  of  protecting  the 
equitable  interest  of  the  defendant  is  by  a 
cross-suit  for  relief.  lb. 


PLEADING. 

1.  The  49th  Order  of  August,  1841, 
does  not  dispense  with  the  necessity  of 
stating,  in  a  bill  of  revivor,  so  much  of  the 
pleadings  in  the  original  suit  as  is  sufficient 
to  show  the  title  of  the  plaintiff,  as  against 
the  defendant,  to  revive  the  suit  Orifith 
V.  RieketU,  476 

2.  If  the  statements  in  the  bill  of  revhror 
do  not  show  a  title  to  revive,  the  plaintiff 
cannot  on  demurrer  supply  the  defect  by 
reading  the  record  of  the  original  bill,  al- 
though that  record  be  referred  to  in  the  bill 
of  revivor.  /6. 

3.  The  title  to  revive  the  suit  against 
the  defendant  is  not  shown  by  the  mere 
statement,  that  such  defendant  is  the  re- 
presentative of  a  party  who  bad  answered 
the  original   bill.     Oriffith  v.   Riekettt. 

476 


4.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waiving  the  relief  prayed 
against  the  demurring  defendant.  lb. 

5.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  or  pay  what  was  due  to  her  from 
the  estate  of  which  she  was  the  represen- 
tative, or  to  acount  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in  what 
character  she  was  brought  before  the«ourt, 
her  demurrer  was  allowed.  Jb 
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6.  A  ^neral  cham  of  fraud  »  to  be 
referred  to,  and  explained  by,  the  paitieu- 
lar  alleeatioDB  of  fraud  which  the  bill  con- 
tains ;  but,  if  there  be  no  definite  orspeeific 
charge  of  fraud,  a  vague  charge — ^where 
the  fecta  alleged  may  or  may  not  amount 
to  a  fraud — will  not  sustain  the  bill  upon 
demurrer.    Munday  ▼.  Knight,  497 

See  Evidence,  1,  9. 

Insolvent  Debtor,  I. 
Parties,  1,3,4,5,  6,7,8. 
Partnbrshif,  2. 
Sufplbmbntai.  BiUm 


PORTION. 
See  Satxbpaotion,  1,  4. 

POSSESSION. 
See  Construction,  1. 

POWER. 
See  Ttuvteb. 

POWER  OF  SALE. 
See  Mortgage,  1. 


PRACTICE. 

See  Account,  1,  3,  4,  5. 
Answer. 
Appearance. 
Consideration. 
Contempt. 
Copy  of  Bill. 
Dismissal  of  Bill. 
Exceptions. 
General  Orders. 
Injunction. 
Inquiries. 
Parties,  3,  6. 
Pro  Interesse  sue. 
Service. 

Stay  of  Proceedings. 
SuisTiTUTED  Service. 
Supplemental  Bill,  3. 
Taking  Bill  off  the  file. 
Witness. 


PRESUMPTION. 


See  Mistake. 


PRINCIPAL  AND  AGENT. 

A  banking  company,  who  were  mort- 
gagees <tf  certain  Spanish  bonds,  emjrioy- 
ed  the  defendant  to  raise  money  upon  them 
by  deposit  in  his  own  name:  the  party 
with  whom  the  defendant  deposited  them 
called  on  the  defeudaut  for  re-paymeut, 
and,  on  default,  sold  the  bonds,  with  the 
concurrence  of  the  defendant,  without  the 
knowledge  of  the  company,  and  paid  the 
balance  of  the  proceeds  to  the  ddendant. 
The  company  was  afterwards  compelled 
by  their  mortgagor  to  replace  the  bonds  or 
their  value: — Held,  that  the  defendant 
was  answerable  to  the  company  for  the 
market  price  of  the  bonds  at  the  time  of 
the  actual  sale,  and  that  he  was  not  an- 
swerable  for  the  value  of  the  bonds  at  any 
other  time.     Oordonv,  Pym,  ftSQ 

See  Specific  Chattels. 


PRINCIPAL  AND  SURETY. 

L  A  creditor  took,  as  security  for  his 
debt,  bills  of  exchange  drawn  and  indoned 
by  a  surety,  and  accepted  by  the  principal 
debtor.  Ailer  those  bills  were  dishonored, 
the  creditor  drew  acconmiodation  bills  on, 
and  which  were  accepted  by,  the  principal 
debtor,  but  were  paid  by  the  drawer  when 
at  maturity.  On  a  bill  filed  by  the  surety, 
to  restrain  an  action  subsequently  brought 
against  him  on  the  bills  which  had  been 
dnhonored,  the  court  allowed  the  action  to 
proceed,  but  stayed  execution.  Mackin- 
toih  V.  Wyatt.  563 

3.  Whether  the  surety  was  discharged 
by  the  subsequent  transactions  which, 
without  his  knowledge,  took  place  between 
the  creditor  and  the  principal  debtor — 
qwtre  ?  Ih* 

See  Equitable  Set-off,  4. 


PRIVILEGED  COMMUNICA- 
TIONS. 

See  Production  of  Documents. 


PRODUCTION  OF  DOCUMENTS, 


].  Upon  a  motion  that  the  defendant 
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might  produce  doeamenta  in  the  schedule 
to  his  answer — Held,  that  written  com- 
munications which  passed  between  the  de- 
fendant and  his  solicitor  before  any  dispute 
had  arisen  between  the  parties  to  the  suit 
were  privileged,  so  far  as  they  contahied 
legal  advice  or  opinions,  bat  not  otherwise, 
— although  relating  to  the  matters  which 
formed  the  subject  of  the  suit.  Waiting- 
ham  (Lord)  v.  Goodricke,  Bart.  VJ!2 

2.  There  is  no  essential  difference,  with 
respect  to  the  privilege  of  professional  con- 
fidence, between  cases  stated  for  the  opin- 
ion of  counsel,  and  other  communications. 

lb. 


PROFESSIONAL  CONFIDENCE. 
See  Production  of  Documbivts. 


PROFIlb. 


See  Parth ERsnip,  3. 


PRO  INTERESSE  SUO. 

1.  A  defendant,  being  in  contempt  for 
non-payment  of  money,  executed  a  con- 
veyance of  his  real  estate  to  his  son,  and 
the  son  entered  into  possession  under  the 
conveyance.  Some  months  afterwards,  a 
sequestration  issued  against  the  defendant 
founded  on  the  same  contempt,  and  the 
sequestrator  took  possession  of  the  estate. 
The  defendant's  son  was  examined  pro 
interesse  suo,  and  the  master  found,  that, 
as  between  the  defendant  and  all  persons 
claiming  under  him,  the  son  had  an  abso- 
lute estate  and  interest  in  the  premises 
under  the  conveyance,  and  the  possession 
taken  thereunder,  sdbject  to  the  question 
between  the  defendant's  son  and  the  plain- 
tiffi,  or  between  the  court  and  plaintiflb 
and  the  defendant's  son,  arising  out  of  the 
contempt  and  the  sequestration :  the  court 
directed  issues  to  try  whether  the  convey- 
ance by  the  defendant  to  his  son  was  frau- 
dulent, within  the  stat.  13  Eliz.  c.  5 ;  and 
whether  the  consideration  monies  were 
paid  before  the  sequestration  issued.  Em- 
pringham  v.  S/iort.  461 

2.  Whether  the  proper  form  of  objecting 
to  the  report  of  the  master  or  an  examina- 
tion pro  interesse  suo,  is  by  exceptions — 
quart  ?  lb. 

See  SEdUEffTRATION. 


PURCHASE-MONEY. 


See  Imterbbt. 


RECEIPT  CLAUSE. 


See  Separate  Use. 


RECEIVER. 

1.  Plaintiff,  entitled  to  a  legacy,  charged 
on  a  West  India  estate,  subject  to  prior 
debts  and  legacies  remaining  unpaid,  not 
entitled  to  have  a  receiver  appointed  over 
the  estate.    Faulkner  v.  Daniel,        204 

2.  In  suits  by  creditors  and  legatees  a 
receiver  was  appointed  of  the  rents  and 
profits  of  real  estate,  part  of  which  was 
copyhold.  The  death  of  the  last  tenant 
having  been  duly  presented  at  the  court- 
baron  of  the  manor,  proclamations  wero 
made  for  the  next  tenant  to  come  in  and 
be  admitted,  and,  no  penon  appearing,  the 
bailiff  of  the  manor  was  ordered  to  seize 
the  lands  quousque.  Declaration  in  eject- 
ment at  the  suit  of  the  lord  was  afterwards 
served  on  the  terre-tenant ;  but,  on  the 
motion  of  the  receiver,  the  lord  was  re- 
strained by  injunction  from  prosecuting  the 
action.    Evelyn  v.  Lewie,  472 


RECORDS. 

Prodoction  of  the  original  records  of  this 
court  at  trials  in  other  courts.  Attorney' 
General  v.  Ray.  33S 

See  Taking  Bill  off  the  File. 


RECOVERY. 


See  Construction,  1. 


REDEMPTION. 


See  Escheat. 


REHEARING. 


See  Stat  of  Proceedinosi  5. 
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RELEASE. 
See  Infant. 

REU6IOUS  PURPOSE. 
See  CBAmnr,  3. 

REMOTENESS. 
See  liBGACT,  9. 

RENT. 

See  Equitablb  Sbt-off,  1. 
Stat.  4  &  5  Will.  4,  a  S2. 

REPLEVIN. 

See  Pknaltieb. 

REPUTATION. 

See  Vbnuk. 

RESIDUARY  LEGATEE. 

See  Legacy,  7. 
Legatees. 
Tenancy  in  Common. 

RES  JUDICATA. 
See  Co-Dbpendantb. 

JUKIBDICTION>  1. 

RESTRAINT. 

See  Alibnation 

RETAINER. 
See  EauTTABLi  Set-off,  1,  3,  3. 


REVERSION. 

See  MoBTOAOB,  1. 
Pabtibs,  1. 


REVOCATION. 


See  ADBMmoN,  3. 


SALE. 
See  DowBB. 

Moetgaoor  and  Mobtoageb,  SL 


SATISFACTION. 

1.  A  trust  fund,  to  which  a  father  was 
entitled  for  life,  and  his  son  and  daughter 
in  remainder,  was  sold,  and  the  proceeds 
received  by  the  father.  Subsequently,  on 
the  marriage  of  the  daughter,  the  father 
settled  property  for  her  benefit  of  a  larger 
value  than  the  proceeds  of  the  trust  fund : 
— Held,  that  the  claim  of  the  daughter 
against  the  father  in  respect  of  her  share 
of  the  proceeds  of  the  trust  fund  must  be 
presumed  to  be  satisfied  by  the  settlement. 
Plunkett  V.  Lewit,  316 

3.  That  neither  the  expression  m  the 
settlement  of  the  consideration  of  natural 
love  and  afTection,  nor  the  ignorance  of  the 
husband  of  the  Hghts  of  the  wife  in  the 
trust  fund,  had  the  effect  of  excluding  the 
presumption,  of  satisfaction.  lb. 

3.  Evidence  is  admissible  cither  to  sup- 
port or  rebut   the   presumption — sem6/e. 

Jb 

4.  Whether,  in  the  case  of  a  portion  of 
the  precise  amount  of  the  debt,  the  expres- 
sion of  natural  love  and  affection,  as  the 
consideration  for  the  settlement,  might  not 
be  material  on  the  question  of  sati^action 
— quiBre  ?  Jb. 

5.  Advances  made  by  a  father  to  his 
son,  simpliciter,  not  a  purchase  or  satisfac- 
tion of  the  claim  of  the  hoii  -to  the  procreds 
of  a  triTst  fund  belonging  to  the  son,  pos- 
sessed by  the  fallier  after  such  advances. 
Id.  330 


SCHEME. 


See  Chakitt,  1. 
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SCIRE  FAQUS. 
See  SuMTiTOTiD  Sbetici. 

SECURITY. 
See  Stat  op  Peocskdinob,  1. 


SEPARATE  USE. 

1.  CoDstrnetion  of  a  elause  framed  to 
restraiu  anticipation  by  a  married  woman 
<k  property  settled  to  her  separate  use 
Harrop  v.  Howard, 


624 


S.  It  ii  not  neceaary  in  all  cases  that 
negative  words  should  be  introduced  in  the 
receipt  clause,  to  complete  the  restraint  on 
anticipation,  for  that  clause  must  be  con- 
strued to  relate  to  the  income,  subject  to 
such  restraints  as  are  imposed  by  the  for- 
mer part  of  the  settlement.  Jb 


SEQUESTRATION. 

Where  a  sequestrator  obtains  possession 
of  property,  as  belonging;  to  the  party 
against  whom  the  process  issued,  and  such 
propeny  is  claimed  by  a  third  person,  the 
mode  of  trying  the  right  is  in  the  discretion 
of  the  court     Empringham  v.  Shortt  461 


SERVICE. 

I  The  leave  of  the  court  is  necessary 
in  order  to  serve  personally  a  party  out  of 
the  jurisdiction  with  notice  of  a  motion  in 
a  cause,  although  such  party  has  been 
served  out  of  the  jurisdiction,  under  the 
Stat.  4  &  5  Will.  4,  c.  82,  with  the  sub- 
poena to  appear  and  answer,  and  an  ap- 
pearance has  been  entered  for  him  in  the 
suit  under  that  statute.     Green  v.  Pled- 


ger, 


165 


2.  If  a  party  in  a  suit  may  be  served 
out  of  the  jurisdiction,  under  the  stat.  4  Sl 
5  Will  4,  c-  ^2,  in  respect  of  any  part  of 
the  subject  of  the  suit,  the  service  is  good 
for  all  Uie  other  purposes  of  the  suit.     lb. 


SET-OFF. 


See  Eqihtabue  Set-ofp. 


SETTLEMENT. 
See  Satbfaction,  1. 

SHIFTING  CLAUSE. 
See  CownEucTioN,  1. 


SIGN  MANUAL. 
See  CiLiRrrT,  1. 


SOLICITOR  AND  CLIENT. 
See  Production  of  Documeivts. 


SPECIFIC  CHATTELS. 

1.  Bill  for  the  delivery  up  of  specific 
chattels  deposited  by  the  plaintiff  with  A., 
his  agent,  which  A.  fraudulently  contrac- 
ted to  assign  to  B.,  and  B.  advertised  to 
be  sold  ;  and  for  an  mjunction  to  restrain 
the  sale  by  B.,  and  to  restrain  A.  and  B. 
from  parting  with  the  goods,  the  goods 
being  still  in  the  possession  of  A.,  the  agent 
Demurrer  by  B.  overruled.  Wood  v. 
Rowcliffe  304 

2.  Whether  the  jurisdiction  to  protect 
by  injunction  the  posseasion,  and  decree 
the  delivery  up  of  specific  chattels,  is  con- 
fined to  chattels  the  loss  or  injury  of  which 
would  not  be  adequately  compensated  in 
damages,  or  which  it  may  not  be  possible 
specifically  to  replace— ^Mosre  ?  Wood  v. 
Rowcliffe.  304 


SPECIFIC  PERFORMANCE. 
See  Evidence,  3. 


STAT.  13  ELIZ.  o.  5. 


See  Pro  Interessb  Soo. 


STAT.  21  JAC.  1.  c.  16,  (LIMITA- 
TION.) 

See  Creditors'  Sorr. 

Debtor  and  Creditor. 
Equitable  Set-off,  2. 
Evidence,  4. 
PartnerbhiFi  1. 
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STAT.  7  GEO.  3,  o.  90,  •  9. 

See  MOETOAOOA  AMS  MOftTOAGlS,  1. 


STAT.  40  GEO.  3,  c.  98. 


See  AocuHUULTioN. 


STAT.  1  WILL.  4,  o.  60,  b.  23. 


for  thirteen  yeafs  durinit  the  life  of  A.  T., 
and  eleven  yean  after  her  death,  when 
M.  D.  died  M.  D.  had  piocared  A.  T.  to 
execute  a  will  devising  part  of  her  estate, 
and  also  indentures  for  conyeyinff  other 
parts,  to  M.  D.  and  her  heiri : — Heldt  that 
procuring  instruments  of  conveyance  and 
devise  to  be  executed  by  a  penon  of  un- 
sound mind  was  a  fraud  within  the  etat  3 
&,  4  WiU.  4,  c.  27,  B.  26.  Lewis  v. 
Thomas,  26 


By  an  mdentnie  of  1634,  a  rent-charge 
was  granted  to  certain  trustees  for  charita- 
ble uses,  and,  the  last  aarvivor  of  such 
trustees  being  unknown,  the  court,  under 
the  Stat.  1  WiU.  4,  c.  60,  s.  23,  on  the  pe- 
tition of  the  peiBons  who  administered  the 
charity  before  the  rent-charge  ceased  to 
be  paid,  appointed  new  trustees,  and  a 
person  to  convey  the  rent-charge  to  such 
trustees,  /n  re  1  Will.  4,  c.  60,  and  in 
re  NightingaU'e  Charity,  336 


STAT.  1  WILL  4,  c.  60. 

• 

Three  trustees,  two  of  whom  were  cre- 
ditors of  A.,  joined  in  making  promissory 
notes  for  securing  to  the  other  creditora  of 
A.  a  composition  on  their  respective  debts, 
and  took  a  conveyance  and  asmgnment  of 
the  real  and  personal  estate  of  A.,  upon 
trust,  after  paying  the  coetB  and  charges, 
to  indemnify  the  three  trustees  in  respect 
of  the  pn>mism)ry  notes,  and  then  to  pay 
the  two  trusieee,  who  were  creditors,  a  like 
composition  on  their  respective  debts,  and 
to  pay  the  surplus  to  A.  After  two  of  ihe 
trustees  had  received  part  of  the  personal 
estate  of  A.,  and  had  paid  the  promissory 
notes  to  a  larger  amount  than  they  had  re- 
ceived, the  other  trustee  (who  was  one  of 
the  creditors)  went  out  of  the  jurisdiction 
of  the  court.  There  was  no  power  in  the 
deed  to  appoint  new  trustees : — Held,  on 
the  petition  of  the  two  trustees,  that  the 
trustee  out  of  the  jurisdiction  was  a  trus- 
tee within  the  act  I  Will.  4,  c.  60,  for  the 
petitioners  and  himself,  and  the  court, 
without  directing  a  bill  to  be  filed,  appoint- 
ed another  trustee  in  his  stead.  In  re 
Oeorgt  RyUy,  614 


STAT.  3  &  4  WILL.  4,  c,  27. 

1.  A.  T,  a  person  of  unsound  mind,  living 
in  the  family  of  M.  D.,  became  entitled  as 
heiress-at-Iaw  to  certain  lands.  M.  D. 
received  the  renti  and  profits  of  such  lands 


2.  Semhle,  that,*  after  issues  had  been 
directed,  on  motion,  to  try  the  validity  of 
the  instruments  executed  by  A.  T.,  and 
whether  she  was  of  sound  mind,  the  or- 
der being  submitted  to,  it  was  no  longer 
open  to  those  claiming  under  M.  D.  to  in- 
sist, at  the  hearing,  that  the  claim  of  the 
heirs  of  A.  T.  was  barred  by  the  Statute 
of  Limitations,  3  &  4  WUl.  4,  c.  27.     /&. 

See  Adverse  Possebbion. 


STAT.  3  &  4  WILL.  4,  c.  xlvi,  (LON- 
DON AND  GREENWICH  RAIL- 
WAY  ACT.; 


See  Costs,  1. 


STAT.  3  &  4  WILL  4,  c.  104. 

Where  a  person  dies  seised  of  land 
which  he  has  not  by  will  charged  with  his 
debts,  the  statute  3  &  4  Will.  4,  c  104, 
makes  the  lauds  themselves,  and  not 
merely  the  estate  or  interest  of  such  per- 
son in  the  lands,  assets  for  the  payment  of 
his  debts.     Viscount  Downe  v.  Morris, 

399 

See  EacHBAT,  1,  2. 


STAT.  4  &  5  WILL  4,  a  22. 

The  statute  4  &.  5  Will.  4,  c.  22,  for  the 
apportionment  of  rents  and  other  periodical 
payments,  applies  to  cases  in  which  the 
interest  of  the  person  interested  in  such 
rents  and  payments  is  terminated  by  his 
death  or  by  the  death  of  another  persoui 
but  does  not  apply  to  the  case  of  a  te- 
nant in  fee,  or  provide  for  apportionment 
of  rent  between  the  real  and  penonal  rep- 
resentative of  such  person  whose  interest 
is  not  terminated  at  his  death.  Browns 
V.  Atnyot,  173 
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STAT.  4  &  5  WILL.  4,  a  89: 
S«e  Skkvics,  1,  2. 


STAT.  1  VICT.  o.  36,  a.  3,  94»  33. 

The  38rd  section  of  the  stat  1  Vict  c 
S6,  which  provides,  that,  where  a  child  or 
other  iHue  of  the  testator,  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
bequeathed,  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  such  issue 
shall  be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such 
pemn  had  happened  immediately  after 
that  of  the  testator,  does  not  substitute  for 
the  pro-deceased  devisee  or  legatee  the 
issue  whose  existence  is  the  event  or  con- 
dition which  excludes  the  lapse,  but  ren- 
ders the  subject  of  the  gift  the  absolute 
property  of  the  pre-deceased  devisee  or 
legatee,  and  therefore  disposable  by  his 
will,  notwithstanding  his  death  before  the 
death  of  the  testator.  Johnaon  v.  JbAn- 
Mn,  157 


STAT.  1  &.  2  VICT.  o.  110,  ss.  14,  15. 

1.  After  the  order,  obtained  by  a  judg- 
ment creditor,  for  chaiging  the  interest  of 
his  debtor  in  government  stock,  standing 
in  the  name  of  trustees,  has  been  made 
absolute,  under  the  statute  1  &  2  Vict.  c. 
110,  s.  15,  the  Bank  of  England  is  still 
bound  to  pay  the  dividends  to  the  trustees, 
being  the  legal  hands  to  receive  them ; 
and  the  trustees  are  to  apply  the  dividends 
according  to  the  equitable  internts  of  the 
parties.    Bristtd  v.  Wtlkins,  235 

2.  Semhle,  a  judgment  creditor  who 
has  obtained  an  order  charging  the  inte- 
rest of  his  debtor  in  government  stock 
may,  in  a  proper  case,  sustain  a  suit  for 
the  intermediate  protection  of  the  interest 
which  he  has  so  acquired,  notwithstand- 
ing the  six  months  prescribed  by  the  stat 
1  &.  2  Vict  c.  110,  s.  14,  have  not  ex- 
pired, lb. 


STAY  OF  PROCEEDINGS. 

1.  After  dismissal  of  a  bill  for  a  legacy, 
against  executors  who  were  also  residuary 
legatees,  the  plaintiff  applied  to  stay  the 
transfer  out  of  court,  pending  an  appeal 
from  the  decree,  of  a  sum  of  stock  which 
stood  to  the  credit  of  the  cause ;  and  the 


court  ordered,  that,  on  the  plaintiff  under- 
taking to  submit  to  any  order  the  court 
might  thereafter  make  for  payment  of  in- 
terest or  costs,  the  transfer  of  the  fund 
should  be  stayed,  with  liberty  to  the  de- 
fendants to  apply  for  such  transfer,  upon 
security  to  be  given  by  them.  OUmeetter 
{Mayor,  4^.)  v.  Wood,  150 

2.  In  such  a  case,  the  question  must  be 
consklered  as  if  the  appeal  were  by  the 
residuary  legatees  for  payment  of  the  resi- 
due, notwithstanding  an  appeal  firom  the 
decree  by  the  particular  legatee.  Ih. 

3.  It  is  in  the  discretion  of  the  judge  td 
stay  the  execution  of  a  decree,  although  a 
case  of  irreparable  mischief  may  not  be 
shown  to  be  a  necessary  consequence  of 
such  execution.  lb. 

4.  Consideration  of  the  difference  m  the 
efhci  of  a  decree  dismissing  a  bill,  as  de- 
ciding that  the  position  of  the  parties  at 
the  institution  of  the  suit  ought  not  to  be 
altered,  and  a  decree  directing  an  act  to 
be  done  which  would  vary  that  position. 

lb. 

5.  Pending  an  appeal  by  the  defendant, 
from  an  order  ovenuling  a  plea  to  discov- 
ery, a  motion  to  stay  Uie  proceedings  for 
compelling  the  defendant  to  put  in  his  an- 
swer was  refused,  on  the  ground,  that  the 
court  saw  no  doubt  as  to  the  question 
which  was  the  subject  of  appeal,  and  that 
no  injury  would  result  to  the  defendant 
from  giving  the  disoovery.  Drake  v. 
Drake,  528 


STOCK. 

See  Mortgage,  1. 

Stat.  1  &  2  Vict,  c.26,  si.  14, 15. 


SUBPCENA. 
See  Paktibs,  6. 

SUBSTITUTED  SERVICE. 

1.  In  1834,  S.  emi^oyed  B.  as  his  agent 
and  solicitor  in  the  matter  in  question,  and 
B.,  in  that  capacity,  corresponded  with  W. 
thereon.  In  1843,  S.,  who  then  resided 
abroad,  being  informed  that  the  represen- 
tative of  W.  was  about  to  file  a  bill  against 
him  on  the  mdm  matteri  directed  that  he 
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Bhoald  be  nfened  to  B.,  in  whose  hands 
the  matter  had  been.  B.  stated  that  he 
had  no  authority  to  appear  for  S.,  and  was 
not  professionally  concerned  for  him: — 
Held,  that  service  on  B.^  of  the  subpoena 
to  appear  and  answer  the  bill,  could  not 
be  substituted  for  service  on  S.  Webb  v. 
SalfMfu  251 

2.  In  a  suit  by  a  shareholder  ma  bank- 
ing company,  to  restrain  proceedings  on, 
and  set  aside,  a  judgment  against  the  public 
officer  of  the  bank,  the  court  allowed  sub- 
stituted service  of  the  subpoena  upon  the 
attorney  at  law  in  the  judgment,  where 
the  plamtiff  at  law  was  out  of  the  juris- 
diction, although  he  had  not  caused  a  scire 
facias  on  the  judgment  to  be  issued  against 
the  plaintiff  in  equity.  Woodall  v.  WaU 
ker,  339 

See  SiAviOK. 


SUBSTITUTION. 

Bequest  of  an  annuity  of  8002.  to  the 
testator's  wife,  followed  by  a  bequest 
(among  others)  of  an  annuity  of  2002.  to 
the  testator's  daughter,  and  a  subsequent 
direction,  in  the  same  instrument,  that,  at 
the  death  of  the  testator's  wife,  the  daufh 
ter  waa  to  have  4002.  a  year : — Held,  that 
the  annuity  of  4002.  given  to  the  daughter 
was  in  substitution  for,  and  not  in  addition 
to,  the  prior  annuity  of  2002.  given  to 
the  same  legatee.     Yoekney  v.  Haiuard, 

620 

See  Lbgact,  12. 


SUPPLEMENTAL  BILL. 

• 

1.  On  a  supplemental  bill,  relief  may  be 
given  of  a  nature  diffisrent  from  that  which 
was  prayed  by  the  original  bill,  where  it 
proceeds  upon  circumstances  arising  out 
of  subsequent  dealings  with  the  subject- 
matter  of  the  original  suit.  Malcolm  v. 
ScotU  39 

2.  In  a  suit  by  the  heir  of  the  mortgagor, 
against  different  classes  of  mortgagees  and 
iucumbrancers  on  the  estate,  some  of  whom 
were  in  possession,  a  decree  for  redemption 
was  mi&de,  under  which  certain  of  the  de> 
fendants  were  declared  entitled  to  a  lien 
on  the  estate,  and  the  accounts  were  di- 
rected to  bo  taken,  and  upon  the  plaintiff 
paying  to  tlie  defendants,  the  incumbran- 
-^rs,  what  ehfffM  be  found  due  to  them 


respectively,  within  the  time  thereby  limtt* 
ed,  they  were  ordered  to  convey  the  es- 
tates to  the  plaintiff;  but  in  default  of  the 
plaintiff  making  such  payment,  his  bill 
was  ordered  to  be  dismissed  with  costs.  In 
a  supplemental  suit,  brought  by  some  of 
the  defendants  to  the  original  suit  against 
the  plaintiff  and  the  other  defendants,  a 
decree  for  carrying  on  the  accounts  was 
made: — Held,  that  the  plaintifis  in  the 
supplemental  suit,  who  were  incumbran- 
cers subsequent  to  other  defendants,  were 
not  entitled^  under  the  decree,  to  exhibit 
interrogatories  for  the  examination  of  their 
co-defendants  in  the  original  suit,  (the  prior 
incumbrancers,  who  were  mortgagees  iu 
possession,)  as  to  their  receipts  in  respect 
of  the  mortgaged  premiees,  such  examina- 
tion not  being  necessary  for  the  purposes 
of  the  suit  CotHngham  v.  Earl  of 
Skrew9bwry,  627 

See  Paktus,  5. 


TAKING  BILL  OFF  THE  FILE. 

Bill  taken  off  (he  file  by  consent.     Wal- 
ton V.  Broadbent,  334 


TENANCY  IN  COMMON. 

1.  Bequest  of  residuary  estate  to  accu- 
mulate for  ten  years,  and  then  to  be  distri- 
buted in  seven  equal  shares  unto  seven  per- 
sons named  in  the  will,  and  appointment 
of  the  same  seven  pezsons  residuary  lega- 
tees, creates  a  tenancy  in  common ;  and 
the  share  of  one  dying  in  the  testator's 
lifetime  belongs  to  Uie  next  of  kin  of  the 
testator.    Norman  v.  Frazier,  84 


See  Ct  Pass,  2. 


TENANT  BY  ELEGIT. 


See  Equitablk  MortGagk. 


TENANT  FOR  LIFE. 

Charges  paid  off  by  the  tenant  for  life 
prima  facie  kept  alive  and  not  merged  in 
the  inheritance.     Faulkner  v.    Daniel^ 

217 

See  ADHnnmuTioif,  1,  2. 

AprORTIONMBIIT,  1. 

Cy  Pubs,  4,  &. 


«  * 


INDEX. 


671 


TENANT  IN  FEE. 
See  Stat.  4  &  5  Wax,  4,  a  93. 

TENANT  IN  TAIL. 
See  Ct  Pko,  4,  5. 

TERM  OF  YEARS. 

SeeEecBKAT. 

TIME  OF  VESTING. 
See  CoN8Ti.ucnoN»  2. 

TITLE. 
See  Com,  1. 

TITLE-DEEDS. 
See  DiBOOTVRY. 

TOLLS. 
See  Pbnaltibs. 

TRAVERSING  NOTE. 

See  Anbwbb. 

TRIAL  AT  LAW. 
See  Consideration. 

TRUST. 

See  Administration,  1,  2,3. 
Alienation. 

Equity  of  Redemption. 
Legacy,  7. 

TRUSTEE. 
The  inatitntion  of  a  rait  against  trustees 

Vol.  III.  74 


for  the  administniioii  of  the  trust  estate 
under  the  direction  of  the  court  does  not 
preclude  the  exercise  of  the  discretion  giv- 
eu  to  the  trustees  by  the  will  of  the  testa- 
tor, as  to  the  appointment  of  new  trustees 
or  the  management  of  the  trust ;  but  the 
trustees  are  required,  after  the  institution 
of  the  suit,  to  act  under  the  control  of  the 
court    Cafe  v.  Bent,  245. 


See  Parties,  1,  4,  7. 

Stat.  1  Will.  4,  o.  60. 
Stat.  1  &  2  Vict.  o.  110, 


15. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Ikpant. 


UNCERTAINTY. 


See  Legacy,  6. 


VENDOR  AND  PURCHASER. 

A  purchaser,  complaining  that  his  con- 
veyance did  not  comprise  the  whole  of  the 
property  which  he  had  contracted  for,  filed 
his  bill  for  a  conveyance  of  the  remain- 
der, and  obtained  aa  injunction  restrain- 
ing the  vendor  from  suing  him  for  the  pur- 
chase-money, part  of  which  was  afterwards 
ordered  to  be  paid  into  court  to  abide  the 
event  of  the  suit.  The  bill  was  dismissed : 
— Held,  that  the  vendor  was  entitled  to  the 
residue  of  the  purchase-money,  and  the 
interest  upon  it,  to  the  time  of  payment, 
although  the  purchase-money  in  court  had 
not  been  laid  out,  and  no  interest,  therefore, 
had  accrued  thereon.  Humphriee  v.  Home, 

276 

See  CoffTS,  1,  2. 


VENUE. 

The  influence  upon  the  minds  of  the 
juron,  which  might  possibly  be  produced 
by  the  reputation  of  a  material  witness  on 
a  trial,  in  afiecting  the  relative  credit  to  be 
given  to  the  testimony  of  that  and  the 
other  witnesses,  is  no  ground  of  changing 
the  venue  from  the  county  or  neighborhood 
in  which  such  material  witness  resides  and 
is  best  known.     VtOregw  t.  Topkamt 

488 
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VESTING. 

See  'CoHVTRuoTioN,'  2. 
Lkoact,  12. 


WILL. 

See  CoiorrROflTioN. 

LVOACT. 

MdI'axe. 

Stat.  1  Vict.  o.  26,  a.  3, 24, 33. 


WITNESS. 


The  plaintiff  in  a  craditor'B  ■ait  called 


t 


a  witnefli  to  prove  the  execution  of  a  bond 
upon  which  hia  debt  was  founded.  The 
defendant,  the  executor, .  craw-examined 
e  witness  as  to  the  consideration.  On 
e  proving  of  the  debta  before  the  Mas- 
ter, the  defendant  inaiated  that  the  bond 
vras  usnrioiifl,  and  obtained  leave  to  exam- 
ine the  witness  a||^n  upon  intenogatorieB 
to  be  settled  by  the  Master,  on  a  motion 
by  the  plaintiff— H«M,  that  the  plaintiff 
was  entitled  to  cross-examine  the  witness : 
that  the  application  by  the  plaintiff  for 
leave  to  cross-examine  the  witness  was 
proper;  that  the  cnmb  interrogatories  to 
oe  exhibited  by  the  plaintiff  need  not  be 
settled  by  the  Master.  WhUaker  ▼. 
Wright,  412 

See  Vknui. 
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